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CAUSES    ARGUED    AND    DETERMINED   IN    THE   SUPERIOR, 
COMMON   PLEAS,  PROBATE  AND  INSOLVENCY 

COURTS   OF   OHIO. 


CONSTRUCTION  OF  WOLL  CONTAINING  A  TERMINABLE 

TRUST. 

Common  PIoeh  Court  of  Williams  County. 

Simeon  Qillis,  Administrator,  v.  Harriet  H.  Long  bt  al* 

Decided,  March  9,  1908. 

Wills — Rules  of  Construction  and  Extent  to  Which  They  Should  be 
Followed — Reading  the  Instrument  in  the  Light  of  Extrinsic  Cir- 
cumstances— Presumption  as  to  Intention — Application  of  Section 
5970 — Devisable  Estates — False  Description  of  Realty — Restricted 
Titles — Life  Estates — When  an  Unqualified  Estate  May  be  Cut 
Down — Reconciliation  of  Conflicting  Provisions — Postponed  Pay- 
ments— Legacy  Charged  Upon  Land  Vests,  When — Suspended  In- 
terest Becomes  a  Contingency,  When — Trustee  to  Manage  Prop- 
erty and  Clothe  Cestui  que  Trust  with  Absolute  Title  at  His  Dis- 
cretion, 

1.  Relief  can  not  be  granted  against  an  incorrect  description  of  real 
estate  in  a  will,  unless  there  is  something  in  the  will  itself  which 
points  to  property  actually  owned  by  the  testator,  and  affords  a 
foundation  for  testimony  identifying  such  property  as  the  prop- 
erty which  the  testator  was  attempting  to  devise;  otherwise  there 


♦Affirmed  by  the  circuit  courl  in  a  uK^moranfiuin  which  apin^ars  at  the  close 
of  this  opinion. 


2  WILLIAMS  COUNTY  COMMON  PLEAS. 

•~— — T    I  -  ■     ■■■  I  ■■      ■  I     ■    ■    M  ■  ■      _  , , . , 

GilliB,  Admr.,  v.  Long  et  al.  [Vol.  VIII,  N.  S. 

can  be  no  correction  of  the  false  description,  and  as  to  the  prop- 
erty to  which  It  Is  sought  to  apply  the  false  description  It  must  be 
held  that  the  decedent  died  Intestate. 

2.  A  legacy  of  $3,000  and  a  remainder  Interest  In  land  were  left  by 

testator  "to  my  brother  L  for  the  use  and  benefit  of  my  son  P,  with 
the  direction  that  at  any  time*  my  son  P  shall  give  evidence  that 
he  has  become  economical  and  Industrious"  which,  In  the  opinion 
of  L,  justifies  the  placing  of  the  absolute  estate  In  P,  the  trustee 
shall  "convey  said  property"  to  P;  otherwise  L  shall  manage  the 
same  and  pay  out  the  net  profits  thereof  to  P's  maintenance.  The 
payment  of  the  legacy  Is  postponed  to  the  determination  of  the 
same  life  estate  which  supports  the  remainder  devised  In  trust. 
The  will  has  no  residuary  clause  and  no  provision  for  the  devolu- 
tion of  the  estate  given  In  trust,  should  the  trust  fall.  The  son  P 
died  testate  before  the  life  tenant  and  before  the  trustee  had  taken 
any  step  to  terminate  the  trust.  Held: 
The  legacy  vested  In  behalf  of  the  son,  and  In  his  trustee  as  of  the 
death  of  the  testator,  and  the  legal  and  equitable  title  thereto,  and 
to  the  remainder  In  fee  In  the  real  estate,  merged  In  the  son's  es- 
tate at  his  death  and  passed  absolutely  to  his  devisee  and  legatee. 

3.  The  payment  of  a  legacy  Is  postponed  until  the  death  of  a  life  tenant 

and  Is  made  a  specific  Hen  upon  the  remainder  estate.  The  lega- 
tee died  before  the  termination  of  the  life  tenant.  Held: 
It  appearing  that  the  postponement:  of  payment  was  not  personal  to 
the  legatee  but  was  for  the  convenience  of  the  remainderman  upon 
whose  remainder  estate  It  was  charged,  the  legacy  vested  at  testa- 
tor's death  and  the  Hen  of  Its  payment  did  not  lapse  with  the 
death  of  the  legatee. 

0.  C,  BeecMer,  for  Gillie,  Administrator. 
Newcomer  cfe  Oebhard,  for  Harriet  Long. 
JK.  L.  Starr,  C.  A.  Bower sox  and  Lyman,  Lyman  <&  0  'Conner, 
for  Anna  T.  Long. 

KiLLITS,  J. 

This  action  was  begun  as  a  proceeding  in  this  court  to  sell  the 
lands  of  John  P.  Long,  deceased,  to  pay  debts  due  from  his  es- 
tate. It  has  become  enlarged  to  include  an  interpretation  and 
construction,  generally,  of  the  will  of  George  E.  Long,  deceased, 
who  was  the  father  of  John  P.  Long,  and  from  whom,  through 
the  will  before  us,  were  derived  the  lands  which  the  plaintiff 
seeks  by  this  action  to  sell.  A  sale  has  been  had  and  confirmed, 
and  upon  distribution  it  has  become  the  duty  of  the  court  to 


NISI  PRIUS  REPORTS— NEW  SERIES.  8 

1909.]  Gillis,  Admr.,  v.  Long  et  al. 


make  a  partial  construction  of  the  will.  All  the  parties  interest- 
ed in  a  complete  interpretation  of  the.  instrument  being  neces- 
sarily before  the  court  as  parties  interested  in  that  portion  in- 
volved in  the  distribution,  they  have  by  cross-petition  and  other 
pleadings  submitted  the  entire  will  to  the  court's  consideration. 

The  enlarged  duty  of  the  court  and  the  incidents  pertaining 
to  the  distribution,  give  rise  to  several  interesting  questions,  the 
solution  of  which  is  not  easily  arrived  at. 

George  E.  Long,  the  testator,  died  in  1898,  at  the  age  of 
seventy-eight  years,  leaving  a  widow,  the  defendant  Harriet,  and 
two  children,  Parker  and  John  P.,  his  heirs  in  law.  The  will  in* 
question,  which  was  executed  in  1897  and  was  drawn  up  by  the 
testator  himself,  left  the  homestead  and  all  his  chattels  of  every 
description,  but  subject  to  the  payment  of  debts,  to  the  widow 
absolutely.  The  subsequent  clauses,  in  which  are  contained  the 
provisions  giving  rise  to  doubts,  are  as  follows : 

'*I  also  give  to  my  beloyed  wife  ray  farm  in  St.  Joseph 
township  during  her  natural  life,  also  my  interest  in  the  Brick 
Block  on  the  north  side  of  the  public  square  in  Bryan,  known  as 
Long's  block,  during  her  natural  life. 

**I  give  and  devise  to  my  son,  John  P.  Long,  my  farm  known 
as  the  Denmark  farm,  he  to  get  possession  after  the  death  of  my 
wife,  encumbered  as  hereafter  set  forth. 

*  *  I  give  and  bequeath  to  my  brother,  John  W.  Long,  for  the  use 
and  benefit  of  my  son,  Parker,  my  interest  in  the  Brick  Block 
heretofore  named  after  the  death  of  my  wife.  Also  lot  twenty- 
five  (25)  in  Edgerton's  addition  to  the  village  of  Bryan.  Also 
three  thousand  ($3,000)  dollars  in  money  which  I  hereby  make 
a  lien  on  the  Denmark  farm. 

'*It  is  my  will  and 'I  direct  my  said  trustee  that  at  any  time 
my  son,  Parker,  shall  give  evidence  that  he  has  become  economi- 
cal and  industrious,  I  direct  that  he  convey  said  property  t-o 
him,  but  in  case  said  son  does  not  give  evidence  of  habits  of 
industry,  prudence  and  economy  as  would  in  the  judgment  of 
my  said  trustee  justify  him  in  so  conveying  said  property  to 
said  son,  I  hereby  authorize  said  trustee  to  hold  said  property 
and  care  for  and  rent  the  same  and  collect  all  rents  and  in- 
terest on  moneys  and  pay  all  taxes  and  other  expenses  and  apply 
the  remainder  on  an  amount  necessary  for  the  maintenance  of 
Parker." 
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The  concluding  paragraphs  nominate  John  W.  Long  executor 
and  provide  for  the  omission  of  bond  and  appraisement.  The 
land  devised  to  the  widow  for  life  and  described  as  '*My  farm 
in  St.  Joseph  township,"  is  the  same  land  subsequently  re- 
ferred to  as  **the  Denmark  farm." 

The  son  Parker  was  thirty-one  years  old  the  time  the  will 
was  executed,  the  year  prior  to  testator's  death.  He  was  idle 
and  somewhat  dissipated  in  habiffs  and  lived  with  his  parents. 
He  died  in  1902,  having  never  married,  and  left  a  last  will  and 
testament  which  was  admitted  to  probate,  and  in  which  he  at- 
•  tempted  to  give  to  his  mother,  the  defendant  Harriet,  all  the 
interest  in  his  father's  estate  set  apart  in  the  latter 's  will  for 
his  benefit,  by  the  provisions  quoted  above.  There  is  no  dispute 
but  that  Parker's  instrument  is  sufficient  to  clothe  his  mother 
with  whatever  devisable  interest  he  may  have  through  the  will 
of  his  father  or  in  his  father's  estate.  He  never  directly 
benefitted  from  the  latter,  both  by  reason  of  the  fact  that  his 
mother  outlived  him,  and  because  his  uncle,  John  W.  Long, 
never  exercised  the  discretion  given  him  by  the  will  and  never 
executed  the  trust  to  convey  to  Parker  an  absolute  interest  in 
the  devise  and  bequest  for  his  use  and  benefit. 

The  uncle  and  trustee  for  Parker,  John  W.  Long,  never  quali- 
fied as  either  executor  or  trustee  and  never  took  any  steps,  as 
we  have  just  said,  to  divest  himself  of  the  responsibility  upon 
him  for  the  benefit  of  Parker.  He  died  testate  in  1905,  and 
his  widow  and  beneficiaries  under  his  will  are  parties  to  this 
action.  He  was  a  physician  in  active  and  extensive  practice,  a 
man  of  fine  character  and  judgment,  and  was  fourteen  years 
the  junior  of  his  brother,  being  sixty-two  years  old  when  the 
will  was  executed. 

The  testart^or,  George  E.  Long,  had  also  been  a  physician  but 
had  long  before  his  death  retired  from  practice.  He  had  been 
probate  judge  of  the  county,  wherefore  he  was  commonly  called 
Judge  Ix)ng,  by  which  name  we  shall  hereafter  refer  to  him, 
and  was  a  man  of  more  than  ordinary  intelligence  and  of 
strong  and  excellent  character.  To  him  the  idleness  and  dis- 
sipation of  Parker  were  a  source  of  great  anxiety. 
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The  younger  son,  plaintiff's  decedent,  was  twenty-nine  years 
old  at  the  time  the  will  was  executed.  He  was  then  married 
and  had  entered  upon  the  promise  of  a  prosperous  business  in 
the  retailing  of  drugs  and  other  merchandise  usually  sold  there- 
with. He  died  intestate  in  1903  subsequent  to  the  death  of 
Doctor  Long,  Parker 's  trustee.  He  left  a  widow,  the  defendant, 
Anna  Tressler  Long,  but  no  children,  the  marriage  hav^ing  been 
without  issue.  At  the  time  of  the  execution  of  his  father's  will, 
and,  in  fact  for  some  time  after  the  latter 's  death,  the  habits 
of  John  P.  Long  were  not  noticeably  objectionable,  but  there- 
after they  became  such  as  to  involve  him  in  serious  financial 
difSculties  out  of  which  came  incumbrances  in  large  amounts) 
upon  all  his  property,  both  in  hand  and  in  expectancy,  neces- 
sitating a  sale  of  his  remainder  in  the  Denmark  farm  in  order  to 
administer  upon  his  estate.  This  land  was  sold  for  $16,532, 
subject  to  Harriet's  life  estate,  and  free  of  the  dower  of  Anna, 
who  was  thirty-five  years  old  at  the  time  and  who  elected  to  take 
her  dower  in  money. 

Lot  25  of  Edgerton's  addition  to  the  village  of  Bryan,  was 
never  owned  by  Judge  Long,  but  at  the  time  his  will  was  exe- 
cuted and  at  his  death  he  owned  lot  22  of  Bostater's  addition  to 
the  village,  which  lot  fronted  on  Edgerton  street.  The  two  lots 
are  at  least  a  quarter  of  a  mile  apart.  The  additions  are  not 
contiguous. 

At  the  time  the  will  was  executed,  in  1897,  the  Denmark  farm 
diminished  by  an  incumbrance  of  three  thousand  dollars,  was 
approximately  equal  in  value  to  the  interest  of  Judge  Lang  in 
Long's  block  with  the  lot  in  Bostater's  addition  plus  three 
thousand  dollars,  wherefore  the  provisions  of  the  will  for  the 
two  sons  were  about  equal,  leaving  out  of  consideration  the  re- 
striction upon  Parker's  absolute  control  of  his  interest. 

Upon  these  as  the  principal  facts  all  the  questions  before  the 
court  touching  the  interpretation  of  Judge  Long's  will  are 
founded,  although  other  facts  of  less  relevancy  may  occur  for 
reference  in  the  following  discussion.  It  is  plain  that  the  court 
has  before  it  no  easy  task.  The  combinations  possible  upon 
the  varying  elements  of  human   feelings   and   interests  being 
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practically  infinite,  it  follows  that  substantially  every  last  will 
and  testament  sruiBciently  ambiguous  to  require  construction 
is  sui  generis,  wherefore  close  precedents  are  hard  to  find ;  but 
consideration  of  the  similarity  of  the  operations  of  affection  and 
of  reasonable  conduct  under  all  circumstances  has  brought  about 
certain  rules  of  construction  which  are  supposed  to  ensure  the 
result  which  the  average  reasonably  minded  testator  must  have 
had  in  mind. 

The  controversies  are  principally  between  the  two  widows. 
Harriet  claims  that  the  third  and  fourth  paragraphs  quoted 
above  from  the  will  are  suflBcient  to  have  vested  in  her  son, 
Parker,  a  devisable  estate  in  fee  in  the  several  descriptions  of 
real  estate,  and  a  present  right  to  the  legacy  of  three  thou- 
sand dollars  charged  upon  the  Denmark  farm,  which  he  might 
bequeath,  all  of  which  property  passed  to  her  by  will,  where- 
fore she  is  now  the  owner  in  fee  of  the  interest  in  Long's  block 
and  has  the  right  to  have  distributed  to  her,  first  after  the 
charges  of  sale,  three  thousand  dollars  of  the  proceeds  o{  the 
sale  of  her  son  John's  remainder  in  that  farm.  She  also  claims 
that  the  court  has  the  right  to  find  that  her  husband  intended 
to  convey  the  lot  22  in  Bostater's  addition  by  the  erroneous 
description  of  lot  25  in  Edgerton's  addition,  and  that  her  title 
to  the  lot  in  Bostater's  addition  should  be  quieted  to  her  in  fee. 

In  behalf  of  Anna  it  is  insisted  that,  having  died  before  his 
mother,  and  not  having  been  clothed  with  an  unrestricted  title 
by  reason  of  the  fact  that  Dr.  Long  nevc;r  attempted  to  deter- 
mine the  conditions  laid  down  in  the  will  upon  which  an  unre- 
stricted estate  should  go  to  him,  Parker  never  obtained  an  in- 
terest in  his  father's  will  which  he,  in  turn,  could  devise  and 
bequeath  to  another,  wherefore  the  three  thousand  dollar  legacy, 
the  vesting  of  which  she  claims  was  postponed  until  after  Har- 
•  riet's  death,  lapsed,  enabling  her  husband,  John,  to  take  the 
remainder  in  the  Denmark  farm  free  of  that  lien;  that  the  in- 
terest in  the  Brick  block  and  the  town  lot  became  intestates  prop- 
erty of  Judge  Long's  estate  which  her  husband  inherited  upon 
the  theory  that  nothing  had  vested  in  Parker  exe>ept  a  life 
estate  upon  his  mother's  life  estate.     And  she  asks  that  she  may 
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have  her  dower  in  the  Denmark  farm  protected  against  the  al- 
leged lien  by  way  of  the  disputed  legacy,  and  that,  under  Section 
4158,  Revised  Statutes,  she  may  be  found  to  be  vested  with  a  life 
interest  in  the  Brick  block  and  the  town  lot,  with  remainder  to 
the  heirs  of  her  husband  who  are  of  the  blood  of  his  father,  and 
who  are  parties  to  this  action,  being  a  brother  and  sister  of 
Judge  Cong  and  children  of  two  deceased  brothers.  The  latter 
have  filed  no  pleadings  of  any  kind. 

It  is  seen  that  the  court  has  a  triple  duty  to  perform,  in  that 
no  two  of  the  three  provisions  for  Parker,  contained  in  the  third 
paragraph  quoted  above  from  the  will,  may  be  considered  to- 
gether; the  interest  in  the  Brick  block,  the  town  lof,  and  the 
legacy,  each  requiring  in  part  different  treatment. 

The  paramount  duty  is  to  first  ascertain  the  testator's  inten- 
tion and  then  to  order  it  into  effect.  To  that  end  all  rules  of 
construction  are  to  be  followed  only  as  they  are  seen  to  be  aids 
to  a  determination  of  that  intention,  and  no  rule,  however  sanc- 
tioned by  usage,  may  be  applied  to  a  thwarting  of  testator's 
plain  in<tention  {Baldwin  v.  Humphrey,  4  C.  C,  57;  2  CD., 
417).  We  must  find  the  intention  in  the  instrument  itself,  and 
all  parts  of  the  instrument  may  be,  and  should  be,  if  necessary, 
considered  together  as  speaking  the  testator's  wish  in  each  part 
(Townsend  v.  Townsend,  35  Ohio  State,  477).  We  can  refer 
to  intrinsic  circumstances  touching  any  subject  in  the  will  and 
read  the  instrument  in  the  light  thus  gained,  if  any  {Thompson 
v.  Thompson,  4  Ohio  State,  333).  We  may  presume  that,  when 
it  appears  that  testator's  mind  was  directed  to  any  particular 
portion  of  his  property,  it  was  not  his  intention  to  die  intestate 
in  any  degree  as  to  that  portion,  and  we  should  put  such  a  rea- 
sonable construction  upon  his  equivocal  words  or  expressions 
as  will  prevent  such  a  result  {Collier  v.  Collier,  2  Ohio  State, 
369).  In  cases  of  doubtful  construction  we  may  presume  that 
testator  intended  to  treat  all  members  of  a  class  with  equality 
(20  American  &  Eng.  Ency.  of  Law,  2d  Ed.,  669).  Where  it 
is  proper  to  indulge  the  presumption  of  equality  of  participation 
in  testator's  bounty  a  construction  should  if  possible  be  avoided 
which  will  cause  the  provision   for  one  to  fail  to  the  conse- 
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quent  enlargement  of  the  shares  of  others  of  the  same  class 
{Benedict  v.  Webb,  96  New  York,  460). 

Added  to  these  and  other  guides  to  construction  which  may 
be  hereafter  noted  in  passing,  is  our  statute,  Section  5970,  which 
reads: 

'/Every  devise  of  lands,  tenements  or  hereditaments,  in  any 
will  hereafter  made,  shall  be  construed  to  convey  all  the  estate 
of  the  devisor  herein,  which  he  could  lawfully  devise,  unless  it 
shall  clearly  appear  in  the  will  that  the  devisor  intended  to 
convey  a  less  estate.'' 

This  statute  is  by  its  terms  a  rule  of  construction  only,  not 
of  property,  to  be  employed  when  it  aids  in  the  ascertainment 
of  intention,  and  to  be  disregarded  when  its  observance  is 
plainly  subversive  thereof.  It  proceeds  upon  the  theory  that 
the  testator  is  presumed  to  have  intended  to  complete  the  testa- 
mentary undertaking  upon  which  he  entered,  and  when  that 
presumption  is  plainly  inapplicable  to  the  particular  provision 
under  consideration,  the  statute  has  no  application,  otherwise 
the  statute  controls. 

In  this  case  counsel  have  filed  painstaking,  exhaustive  and 
able  briefs  in  attempts  made  on  both  sides  to  illuminate  every 
point  which  the  court  might  deem  important.  We  can  not,  how- 
ever, undertake  to  discuss  all  the  subjects  covered  by  the  briefs 
and  arguments,  but  must,  perforce,  confine  this  opinion  to 
those  authorities  and  arguments  only  which  impel  us  to  the  con- 
clusions found  herein,  and  we  will  take  up  the  three  questions  of 
construction  in  order  of  their  difficulty,  beginning  with  the 
least  difficult,  that  dealing  with  the  town  lot. 

As  to  that  we  are  of  the  opinion  that  we  can  not  correct  this 
description  and  that,  as  to  lot  22  in  Bostater's  addition,  Judge 
Long  died  intestate.  The  rule  upon  the  subject  of  erroneous 
descriptions  is  well  stated  in  the  case  of  Christy  v.  Badger,  72 
Iowa,  581  (34  Northwestern,  437),  in  which  the  devise  was  of  a 
** small  farm  in  Wayne  county,  near  the  Missouri  line."  The 
testator  owned  no  farm  in  Wayne  county  but  did  own  one  in 
Lucas  county,  which  was  not  referred  to  in  his  will.  In  Wayne 
county  he  owned  a  woodlot  of  ten  acres  which  he  had  purchased 
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in  connection  with  the  Lucas  county  farm,  six  miles  distant. 
The  court  held  that  the  description  could  not  be  corrected  to 
pass  the  tract  in  Lucas,  and,  in  its  opinion,  laid  down  this  rule, 
which  has  since  been  generally  quoted  and  followed  with  ap- 
proval : 

''If,  after  ithe  false  description  is  discarded,  there  remains  in 
the  devise  language  sufficient  to  direct  ito  the  identification  of 
the  subject  with  sufficient  certainty,  an  estate  will  pass  thereby. 
But  when  the  false  language  is  eliminated,  and  nothing  remains 
directing  inquiry  which  may  result  in  discovering  the  true  sub- 
ject of  the  devise,  it  is  void.'' 

This  rule  is,  in  fact,  the  one  followed  by  our  own  courts  in 
several  cases  in  which  the  maxim  of  Ftilsa  demonstratio  non 
nocet  was. applied  (Ashworth  v.  Carleton,  12  Ohio  State,  381; 
Banning  v.  Banning y  12  Ohio  State,  437 ;  Merrick  v.  Merrick,  37 
Ohio  State,  126).  In  .^ach  of  these  cases,  the  court,  reading  the 
whole  will,  is  able  to  discard  the  false  description  and  find 
enough  left  to  apply  to  the  correct  description  of  the  property 
wkich  the  testator  actually  owned  and  which  it  is  presumed  he 
intended  to  devise.  It  is  conceded  that  the  slightest  means  of 
identification  may  be  seized  upon  to  avoid  intestacy  after  dis- 
carding the  erroneous  description,  as  in  the  Merrick  case  in  the 
37ith  Ohio  State.  A  leading  case  on  this  phase  of  the  subject 
is  Eckford  v.  Eckford,  53  Northwestern,  345,  reversed  on  re- 
hearing, 58  Northwestern,  1093  (Iowa),  26  L.  R.  A.,  370,  where- 
in the  court,  on  rehearing,  found  that  a  claim  of  ownership  re- 
cited in  the  will  was  sufficient  to  avoid  the  effect  of  the  deci^sions 
which  prevented  a  correction  in  a  case  like  this  at  bar.  Here 
dropping  out  the  words  of  description  which  locate  the  lot  in 
Edgerton's  addition  and  giving  the  number,  25,  there  is  nothing 
left  in  the  will  upon  which  identification  of  the  lot  actually 
owned  may  hinge.  Unlike  the  Ashworth  case  (12  Ohio  State, 
381)  where  there  was  a  correct  designation  of  the  fraction 
(twelve)  but  an  incorrect  numbering  of  the  township,  there  is 
here  both  a  wrong  number  (twenty-five  instead  of  twenty ^t wo) 
and  a  wrong  addition.  Had  the  devise  described  the  lot  as  num- 
ber 22  in  Edgerton's  addition,  we  might  have  dropped  out  the 
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name  of  the  addition,  and  applied  it  to  lot  22  in  an  addition  of 
another  name  but  on  Edgerton  street;  nor  is  there  here  the 
little  that  there  was  to  help  the  devisee  out  in  the  Merrick  case, 
supra,  the  fact  that  a  life  estate  had  been  given  the  widow,  for 
as  to  whatever  town  lot  Judge  Long  intended  to  devise  by  this 
description,  it  is  indisputable  that  he  never  attempted  to  give 
to  his  widow  a  life  interest  in  it.  An  examination  of  every  case 
in  which  a  devisee  has  been  relieved  against  an  erroneous  de- 
scription, at  least  so  far  as  we  have  been  able  to  examine  the 
authorities,  will  show  that  the  instrument  conitained  some  shred 
of  thought,  after  rejecting'  the  words  which  were  inapplicable  to 
the  property,  from  which,  aided  by  extrinsic  facts,  might  be 
gained  a  reference  to  the  right  premises;  but,  unless  there  is 
something  in  the  will  which  points  to  the  premises  actually 
owned  by  the  testator  and  which,  it  is  claimed,  he  intended  to 
describe  in  the  disputed  devise,  something  which  may  serve  as  a 
foundation  for  testimony  helping  out  the  application,  such  tes- 
timony can  not  be  received.  The  distinction  is  better  stated  in 
the  opinion  in  Fitzpatrick  v.  Fitzpatrick,  36  Iowa,  674  (14 
American  Reports,  528,  546) : 

**In  all  the  cases  coming  within  the  scope  of  our  investiga- 
tions of  this  question,  where  extrinsic  evidence  has  been  admitted 
to  remove  a  latent  ambiguity,  the  language  of  the  will  after  re- 
jecting the  false  description,  has  been  suflBcient  to  show  what 
property  or  what  person  was  intended  by  the  testator.  *  *  * 
If  there  is  no  person  or  property  corresponding  to  the  descrip- 
tion in  all  particulars,  but  there  is  one  corresponding  in  many 
particulars,  and  no  other  that  can  be  intended,  the  false  de- 
scription will  be  rejected,  and  the  property  corresponding  to 
the  description  in  other  particulars  is  held  to  pass,  or  the  per- 
son thus  answering  the  description  will  take  under  the  will. 
But  we  have  seen  no  case  where  other  words  than  the  words  of 
the  devise  have  been  allowed  to  be  imported  into  the  will  in  or- 
der to  describe  a  devise,  or  to  identify  property  to  which  the 
words  of  the  description  in  the  will  did  not  apply,  upon  the 
principle  above  stated.  And  when,  by  rejecting  the  false  de- 
scription, the  remaining  words  do  not  describe  the  person  or 
property  to  any  extent,  parol  proof  to  show  the  testator's  in- 
tention is  inadmissible.'* 
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It  is  manifest  in  Judge  Long's  will,  that  there  is  nothing  in 
the  terms  of  this  devise,  or  elsewhere,  remotely  descriptive  of 
or  in  reference  to  lot  22  in  Bostator's  addition  'or  any  other 
town  lot  except  his  homestead  and  .the  lot  in  Edgerton's  addi- 
tion, and  it  would  seem  that  in  this  respect  this  case  is  not  only 
clearly  distinguishable  from  the  cases  in  Ohio  to  which  we  have 
referred  above,  but  that  to  permit  the  devise  <to  apply  to  the  lot 
not  described  would  be  to  subvert  all  the  principles  which  re- 
quire wills  to  be  in  writing,  and  to  reject  all  authority. 

The  authorities  on  the  subject  are  exhaustively  reviewed  by 
Judge  Kinne,  of  the  Supreme  Court  of  Iowa,  in  his  dissenting 
opinion  in  the  Eckford  case,  his  dissent  being  only  upon  the 
sufficiency  of  the  words  left  in  the  will,  after  rejecting  the  mis- 
description, to  identify  the  property  (26  L.  R.  A.,  372).  Other 
authorities  examined  by  us  are:  Sturgis  v.  Work  (Indiana),  22 
Northwestern,  996;  Bingel  v.  Voltz  (Illinois),  16  L.  R.  A.,  321; 
Sherwood  v.  8h€rwoodi'4:5  Wisconsin,  357 ;  Kurtz  v.  Hibner  (Ill- 
inois), 8  American  Reports,  665. 

We  conclude  therefore  that  we  can  not  apply  the  devise  to 
a  conveyance  of  the  lot  in  Bostater's  addition,  and  that,  as  to 
that  tract,  Judge  Long  died  intestate,  and  title  descending  ac- 
cording to  the  statute  and  the  will  of  Parker  Long,  which  would 
clothe  the  widow,  Harriet,  with  an  estate  in  fee  in  the  undivided 
one-half,  and  dower  in  the  remaining  moiety,  in  which  Anna 
Long,  by  virtue  of  Section  3138,  would  have  a  life  estate  sub- 
ject to  her  mother-in-law's  dower,  with  remainder  in  fee  to  the 
heirs  of  John  P.  Long  of  the  blood  of  his  father,  who  are  the  de- 
fendants Laura  L.  Riggs,  William  H.  Long,  James  W.  Long, 
subject  to  his  mother's  dower  in  his  share,  and  Emma  L. 
Taylor.  Of  course,  if  the  proceeds  of  the  sale  of  the  Den- 
mark farm  are  insufficient  to  meet  the  demands  of  admin- 
istration upon  the  estate  of  John  P.  Long,  which  seems  prob- 
able, the  undivided  half  of  this  lot  inherited  as  intestate  prop- 
erty by  John  P.  Long  would  be  subject  to  sale  to  pay  his 
debts,  in  whieh  case  his  widow  would  have  dower  only,  subject 
to  Harriet's  dower  therein,  and  the  remote  heirs  would  take 
nothing,  as  there  would  doubtless  be  no  surplus  to  be  distributed 
as  representing  their  minute  interests. 
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Considering,  next,  the  three  thousand  dollar  legacy,  which 
w&s  made  a  lien  upon  the  land  sold,  it  is  manifest  thsut  the  in- 
itial difficulty  is  to  determine  whether  or  not  it  vested  for  Par- 
ker's benefit  at  the  death  of  the  testator.  Before  attempting  a 
solution  of  this  question,  it  is  profitable  to  review  the  elements 
entering  into  it. 

First.  It  seems  to  be  the  only  conclusion  that  Judge  Long  did 
not  intend  this  to  be  a  charge  on  both  Harriet's  life  estate  and 
John's  remainder,  but  rather  upon  the  latter  alone.  Although 
the  words  of  this  bequest,  **I  give  and  bequeath,"  followed  by 
the  words,  ''which  I  hereby  make  a  lien  on  the  Denmark  farm," 
are  in  the  present  tense,  we  can  not  believe  that  the  testator 
meant  that  it  should  be  applied  to  present  interests  in  those 
premises.  Mrs.  Long's  devise  of  a  life  estate  in  the  previous 
paragraph  is  without  qualification  or  diminution.  While  it  is 
undoubtedly  the  rule  that  an  unqualified  devise  in  an  early 
provision  may  be  cut  down  by  subsequent  language  (Baxter  v. 
Bowyer,  19  Ohio  State,  490),  this  same  authority  demands  that 
we  should  use  all  reasonable  means  to  reconcile  apparently  con- 
flicting provisions,  to  give  them  both  the  effect  in  full  which, 
after  a  consideration  of  all  the  will,  enlightened  by  extrinsic 
facts,  it  is  judged  the  testator  reasonably  intended.  To  eflfect 
this  result  our  court  has  adopted  Jarman's  rule  12,  which  reads 
in  part  as  follows : 

'*That  an  express  and  positive  devise  can  not  be  controlled 
by  th-e  reason  assigned,  or  by  any  subsequent  ambiguous  words, 
or  by  inference  and  argument  from  other  parts  of  the  will." 
Parker  v.  Parker,  12  Ohio  State,  93,  103. 

Second.  The  most  reasonable  interpretation  seems  to  be  that 
the  time  of  payment  was  intended  to  be  postponed  until  the 
termination  of  the  life  estate  in  Harriftt.  It  is  incredible  to  as- 
sume that  Judge  Long  intended  this  legacy  to  take  the  course 
of  legacies  generally,  to  be  due  and  payable  one  year  after  his 
death,  and  to  draw  interest  thereon  until  paid,  and  to  be  charged 
with  its  accruals  of  interest,  against  John's  remainder  during 
the  uncertain  period  of  his  mother's  life;  it  is  unbelievable  that 
he  intended  thus  to  burden  John  during  a  time  when  the  latter 
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was  unable  to  draw  any  usufruct  whatever  from  the  provisions 
for  him.  It  seems  to  have  been  the  testator's  clear  intention 
that  neither  of  his  sons  should  have  any  direct  benefit  from  this 
will  during  the  mother's  life  time,  except,  perhaps,  as  to  the  er- 
roneously described  town  lot,  in  which  he  omitted  to  create  a 
life  estate. 

Third.  The  foregoing  arguments  lead  us  to  the  next  element, 
namely,  that  the  postponement  of  payment  is  not  from  any  con- 
sideration personal  to  Parker  or  his  trustees,  but  was  for  the 
convenience  of  John  and  the  estate  generally.  The  time  of  pay- 
ment, assuming  that  it  is  postponed,  does  not  enter  into  the  sub- 
stance of  the  gift,  as  in  all  the  cases  in  which  it  is  held  that 
vesting  also  is  postponed,  but  the  gift  is  distinct  from  the  time 
of  payment.  If  these  were  all  the  elements  of  this  situation,  we 
would  have  no  trouble  in  reaching  the  conclusion  that  this  leg- 
acy vested  at  Judge  Long's  death  and  did  not  lapse  at  Parker's 
death.  Linton  v.  Laycock,  33  Ohio  State,  128,  135;  Collier  v. 
Grimsey,  33  Ohio  State,  17;  Bolto7i  v.  Bank,  50  Ohio  State,  290; 
Thompson  v.  O'Dell,  12  Circuit  Decisions,  396;  Weymouth  v. 
Irwin,  7  Ohio  Decisions,  92;  Bushnell  v.  Carpenter,  92  New 
York,  270;  Loder  v.  Hatfield,  71  New  York,  92;  30  Ency.  of 
Law,  2d  Ed.,  767,  781. 

In  behalf  of  Anna  Tressler  Long  it  is  contended  that  because 
Parker  died  before  time  of  payment  of  this  legacy,  the  lien  upon 
her  husband's  remainder  in  the  Denmark  farm  failed,  and  John 
took  his  devise  exonerated  from  the  encumbrance,  and,  among 
other  authorities,  30  Encyclopedia  of  Law,  793  and  794,  is  cited, 
but  the  same  authority,  on  the  last  page  cited,  states  that  the 
rule  claimed  by  her  counsel  has  been  modified  to  exclude  just 
such  legacies  as  we  have  found  this  to  be.  The  text  in  that  be- 
half, sustained  by  numerous  authorities,  is: 

"This  rule,  however,  has  been  modified,  and  a  legacy  charged 
upon  the  land  shall  be  deemed  vested  •  •  •  where  payment 
of  the  legacy  is  not  postponed  from  any  consideration  personal 
to  the  legatee,  but  for  the  convenience  of  the  estate.  In  such 
a  case  the  legacy  will  vest  even  though  the  legatee  dies  before 
the  time  fixed  for  payment."    30  Ency.  of  Law,  2d  Ed.,  794. 
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Our  difiBculties  respecting  this  particular  provision  are  not 
over,  however,  for  it  has  so  far  been  treated  as  if  it  had  been  a 
bequest  directly  to  Parker  instead  of  in  trust  for  Parker.  How 
far  this  additional  element  will  operate  to  change  the  nature  of 
the  estate  from  a  vested  one  to  a  contingent  one  is  a  matter  of 
doubt,  to  dissolve  which  we  are  not  able  to  refer  to  any  specific 
authority,  although  the  cases  hereinafter  considered  are  almost 
in  point  to  hold  that  this  feature  does  not  make  any  diflference. 
The  law,  however,  favors  vested  rather  than  contingent  inter- 
ests (30  Ency.  of  Law,  765)  and  it  is  undoubtedly  the  duty  of 
the  court  to  construe  a  bequest  as  vested  when  in  doubt.  Bolton 
V.  Bank,  50  Ohio  State,  290,  293. 

The  opinion  in  this  case  seems  to  settle  this  point,  as  applied 
to  the  feature  of  this  legacy  now  under  consideration,  and  like- 
wise seems  to  take  out  of  controversy  the  difference  that  Par- 
ker's bequest  was  equitable  only.  The  court  says,  pages  293 
and  294 : 

**It  is  the  settled  rule  of  this  court  to  construe  all  devises  and 
bequests  as  vesting  in  the  devisee  or  legatee  at  the  death  of  the 
testator,  unless  the  intention  of  the  testator  to  postpone  the  vest- 
ing to  some  future  time  is  clearly  indicated  in  the  will.  •  •  * 
The  only  distinction  between  this  case  and  the  previous  one  is 
*  *  *  that  the  estates  of  the  devisees  are  equitable  and 
not  legal.  But  this  does  not  affect  the  question,  for  it  is  well 
settled  that  equitable  estates  vest  and  descend  as  legal  estates." 

With  this  we  still,  however,  have  to  reckon  with  that  pro- 
vision of  the  will  which  restricts  Parker's  interest  to  the  **use 
and  benefit,"  with  no  absolute  control  until  after  the  condition 
is  met  upon  which  Dr.  Long  may  act  to  divest  himself  of  this 
trust. 

This  situation  gives  rise  to  the  query  whether  a  proper  con- 
struction of  the  will  is  that  Parker  was  to  get  a  beneficial  es- 
tate for  life  only,  to  be  enlarged  to  an  absolute  estate  upon  the 
happening  of  a  condition  precedent,  or  whether  it  should  be  that 
Parker  was  given  an  absolute  equitable  estate  which  he  might 
extend  to  a  legal  title  by  meeting  a  condition,  which  is  a  condi- 
tion precedent  only  to  such  extension.    This  question  is  equally 
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applicable  to  the  Brick  block.  In  Ohio,  *  *  the  same  construction 
is  followed  in  gifts  of  personalty  as  in  devises  of  realty*' 
{Thompson  v.  O'Dell,  12  Circuit  Dec.,  396,  399) ;  wherefore  we 
may  henceforth  consider  the  two  provisions  together. 

We  are  now  facing  the  real  problem  of  Judge  Long's  will: 
Did  Parker  have  something  resulting  from  the  will  and  touching 
the  three  thousand  dollar  legacy  and  the  Brick  block,  which  he 
could  in  turn  pass  by  will ;  something  which  his  heirs  would  in- 
herit had  he  died  intestate?  If  his  will,  respecting  these  prop- 
erties, avails  nothing,  then  it  is  manifest  that  Judge  Long  died 
intestate  to  the  extent  of  the  principle  of  the  legacy  and  the 
remainder  in  the  Brick  block  after  the  death  of  Parker.  In  such 
a  case,  Anna  Long,  as  the  widow  of  her  childless  husband,  would 
not  have  an  estate  for  life  in  the  business  house,  and  the  whole 
principal  of  the  legacy,  as  her  counsel  contends,  but  lier  in- 
terest would  be  in  a  moiety  oxily  of  these  properties,  for  Par- 
ker would  inherit  equally  with  John  in  this  partial  intestacy, 
and  Parker's  share  would  pass  under  his  will  to  his  mother. 
The  inheritance  in  which  her  husband,  John,  became  interested, 
assuming  the  partial  intestacy,  relates  back  to  the  death  of  Judge 
Long,  and  was  not  postponed  until  after  the  death  of  Parker. 
In  other  words,  if  the  will  is  insufBcient  to  pass  the  whole  in- 
terest to  Parker,  subject  only  to  a  restriction  upon  his  control, 
but  does  no  more  than  to  pass  a  life  estate  with  a  possibility  of 
enlargement  to  an  absolute  ownership,  which  possibility  ceased 
at  Parker's  death,  it  seems  certain  that  the  suspended  interest 
was,  from  the  death  of  Judge  Long,  a  contingency  which  might 
be  held  as  an  estate  of  inheritance  and  consequently  be  devisa- 
ble.   Kenyon  v.  See,  94  New  York,  563. 

The  claim  of  Anna  Tressler  Long,  to  be  allowed,  involves  a 
construction  bringing  about  a  partial  intestacy,  a  result  which 
should  be  avoided,  if  possible,  according  to  the  rule  which  we 
have  already  alluded  to  (Collier  v.  Collier,  3  Ohio  State,  369) 
and  which  finds  expression  also  in  the  statute  which  we  have 
quoted.  Courts  have  seen  proper  to  go  far  in  construing  a  will 
to  avoid  partial  intestacy,  and  one  of  the  means  employed  is  the 
application  of  the  doctrine  that  the  general  intent  of  the  testa- 
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tor  controls  a  particular  direction,  when  they  are  in  conflict. 
Page,  Section  463,  expresses  the  rule  in  this  form: 

**This  conflict  of  intention  usually  arises  where  the  testator 
has  not  carefully  thought  out  the  application  of  the  provisions 
of  his  will  to  all  possible  states  of  fact,  and  has  not,  therefore, 
foreseen  the  actual  contingency  which  has  caused  the  inconsist- 
ency. In  such  a  case,  the  court,  while  avoiding  making  a  will 
for  a  man  who  did  not  succeed  in  making  one  for  himself,  will, 
nevertheless,  if  the  general  intention  of  the  testator  is  clear, 
give  effect  to  such  intention,  disregarding  the  particular  intent 
of  the  particular  clause." 

This  seems  to  be  almost  too  strong,  for  it  leaves  to  the  court 
extraordinary  latitude  in  comparing  and  weighing  the  evidence 
of  general  and  particular  intent  existing  in  the  language  of  the 
will,  but,  at  least,  a  safe  rule  is  that  the  general  intent  of  testator 
plainly  derived  from  the  will  and  the  circumstances  under  which 
it  was  executed,  if  it  appears  to  be  to  make  a  complete  disposi- 
tion of  the  estate,  while  it  may  not  control  a  particular  direc- 
tion, may  yet  be  of  very  great  weight  in  determining  the  nature 
of  a  particular  devise.  Oiven  v.  Eiltonj  95  U.  S.,  591,  594  (24 
Law  Ed.,  458). 

In  Boston  Safe  Deposit  Company  v.  Coffin,  152  Mass.,  96  (8 
L.  R.  A.,  740,  747,  748),  Judge  Devens  says: 

**When  an  intention  to  dispose  of  the  whole  of  an  estate  ap- 
pears a  partial  intestacy  should  not  be  recognized  unless  the  de- 
ficiencies in  the  expressions  of  the  will  are  such  as  to  compel  it. 
•  #  •  When  a  reading  of  a  whole  will  produces  a  con- 
viction that  the  testator  must  necessarily  have  intended  an  inter- 
est to  be  given  which  is  not  bequeathed  by  express  and  formal 
words,  the  court  will  supply  the  defect  by  implication  and  so 
mold  the  language  of  the  testator  as  to  carry  into  effect,  as  far 
as  possible,  the  intention  which  it  is  of  the  opinion  he  has  on 
the  whole  sufficiently  declared. '* 

And  in  BalcJi  v.  Pickering,  154  Mass.,  563  (14  L.  R.  A.,  125), 
the  court  held  that  the  literal  meaning  of  the  words  of  a  will 
should  not  prevail  where  it  would  not  only  bring  about  a  par- 
tial intestacy  but  disturb  the  testator's  manifest  intention  to  deal 
equally  by  his  beneficiaries,  but  that  the  will  should  be  con- 
strued to  preserve  the  general  intent. 
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An  early  and  abiding  feeling  arises  from  a  consideration  of 
the  terms  of  this  will,  had  in  connection  with  the  evidence  re- 
specting the  parties  and  their  mutual  relations  and  the  charac- 
ter and  value  of  the  property  divided,  at  the  time  the  will  was 
made,  that  Judge  Long  intended  that  his  two  sons  should 
share  as  equftUy  as  possible  in  his  bounty  after  their  mother's 
estate  should  have  terminated,  and  a  significant  feature  of  the 
will  itself  is  the  two-fold  nature  of  the  trust  he  reposed  in  Dr. 
Long  for  Parker.  Dr.  Long  is  a  trustee  in  two  capacities,  first, 
to  manage  the  property  pending  the  exercise  of  the  second 
trust;  and,  second,  to  clothe  his  cestui  que  trust  with  the  abso- 
lute title  in  his  discretion.  We  are  satisfied  that  the  conditions 
of  the  second  trust  are  not  void  as  being  unreasonable  and  un- 
certain, and  that  they  are,  in  fact,  conditions  precedent.  It  is 
clear  that  the  testator  did  not  intend  that  an  unrestricted  es- 
tate should  be  put  in  Parker 's  hands  until  the  favor  was  earned. 
But,  reaching  this  conclusion,  are  we  compelled  to  say  that 
nevertheless  Parker  could  not  pass  the  principal  of  the  legacy 
and  the  fee  in  the  building  by  will?  It  must  be  conceded  that 
this  second  trust  is  wholly  personal  to  Dr.  Long  and  that  it 
could  not  be  executed  by  any  one  else ;  that  testator  did  not  in- 
tend it  to  be  executed  by  any  one  else.  Such  a  personal  trust 
dies  with  the  trustee,  and  the  first  trust  passes  into  the  estate 
of  decedent  until  the  selection  of  a  successor  to  hold  the  legal 
title  during  Parker's  life.  Says  the  court  in  Gimbel  v.  Tripp 
(Maryland),  15  L.  R.  A.,  235:  ** Whenever  a  power  is  of  a 
kind  that  indicates  a  personal  confidence,  it  must,  prima  facie, 
be  understood  to  be  confined  to  the  individual  to  whom  it  is 
given";  and  in  Baker  v.  McAden  (North  Car.),  24  S.  E.,  531, 
it  is  said  that  such  a  trust  is  not  succeedable  for  the  reason  that 
a  court  "could  not  appoint  a  successor  trustee  because  it  could 
not  invest  him  with  the  confidence  of  the  testator."  Hinckley 
v.  Hinckley  (Maine),  9  Atlantic,  897;  Security  Company  v. 
Snow,  70  Conn.,  288  (39  Atl.,  153)  ;  Page  on  Wills,  Section  619. 

We  are  not  willing  to  say  that  the  death  of  Dr.  Long  before 
the  execution  of  this  personal  trust  would  have  had  the  effect 
to  clothe  Parker  with  complete  dominion  over  the  provision  in 
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his  behalf.     Such  result  would  certainly  violate  testator's  in- 
tention. 

To  the  court's  mind  some  importance  should  be  attached  to 
the  fact  that  Judge  Long  left  to  one  person  only  the  power  to 
clothe  the  son  with  an  unrestricted  ownership  of  the  devise  and 
legacy  for  him.  We  should  not  forget  that  the  Iftstator  was  a 
man  of  more  than  average  ability  and  intelligence,  who,  as 
judge  of  probate,  must  have  acquired  some  familiarity  with  testa- 
mentary matters,  out  of  which  familiarity  he  essayed  to  write 
his  own  will;  that  he  was  plainly  attempting  to  treat  his  sons 
equally  in  the  usufruct,  at  least,  of  his  estate,  distinguishing  be- 
tween them  only  as  he  was  forced  to  do  because  of  the  habits  of 
the  elder;  that  this  elder  son  was  still  a  young  man,  with  possi- 
bilities of  marriage  and  paternity  still  features  of  his  future; 
that  the  testator  saw  fit  to  omit  a  time  limit  to  the  execution  of 
this  trust  while  yet  he  deemed  it  prudent  to  cast  it  upon  an  old 
man  with  whom  it  might  die  long  before  Parker's  opportunities 
to  fairly  earn  its  benefits  might  be  foreseen  to  be  lost;  and,  fi- 
nally, but  not  least  in  importance,  that  testator  omitted  to  make 
any  provision  for  the  devolution  of  this  property,  either  di- 
rectly or  in  a  residuary  clause,  in  case  this  personal  trust  should 
fail.  In  the  provisions  under  consideration,  as  we  shall  see 
hereafter,  the  testator  uses  language  sufficient  to  convey  a  fee 
and  an  absolute  interest  in  the  principal  of  the  legacy,  and  he 
uses  such  language  consciously,  for  he  empowers  his  brother  to 
convey  a  complete  title.  In  his  language  there  is  a  pathetic 
suggestion  and  hope,  reading  between  the  lines,  that  his  erring 
son  might  be  encouraged  to  a  better  mode  of  living,  and  then 
become  entitled  to  complete  control  of  his  estate,  such  as  the 
brother  was  to  enjoy.  Is  it  conceivable  that  this  testator,  con- 
sidering the  care  he  took  in  hedging  Parker's  interest  about 
that  it  might  not  be  frittered  away  in  idleness  and  dissipation, 
and,  and  considering  also  his  intelligence  and  manifest  desire 
to  be  just,  should  have  overlooked  the  possibility  of  Parker's 
failing  to  earn  his  uncle's  good  will  before  the  latter 's  death? 
And,  conceding  that  Judge  Long  must  have  had  in  mind  this 
disagreeable  alternative,  is  it  conceivable  that  he  would  have 
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omitted  a  provision  for  the  remainder  upon  Parker's  failure  to 
earn  the  fee,  had  he  not  intended  that  all  the  interest  of  his  es- 
tate in  both  building  and  legacy  should  pass  to  Parker  and 
Parker's  estate,  by  the  language  already  employed?  Would  not 
a  man  of  his  intelligence  have  looked  out  for  and  provided  for 
possible  heirs  of  Parker's  body,  under  such  circumstances,  if 
he  did  not  intend  the  language  to  be  sufficient? 

That  the  great  question  now  in  hand  i»  not  free  from  diffi- 
culty is  shown  by  the  fact  that  the  authorities  are  not  hanno- 
nious.  While  they  are  reasonably  numerous  on  both  sides,  by 
far  the  greater  weight  levins  to  that  which  upholds  Parker's 
right  to  dispose  of  both  principal  of  the  legacy  and  the  fee  by 
will,  upon  the  theory  that  the  legal  estate  was  vested  in  his 
trustee  and  the  equitable  estate  in  fee  in  him,  and  that  at  his 
death  the  two  estates  coalesced  to  be  enjoyed  by  his  heirs  or  his 
legatees  and  devisees,  according  whether  he  died  testate  or  in- 
testate. Counsel  for  Anna  Jjong  insist  that  the  condition  that 
Parker  shall  show  habits  of  industry  and  prudence  and  economy 
is  a  condition  precedent,  which  failing,  the  estate  fails.  We 
have  already  agreed  with  them  that  this  is  a  condition  precedent, 
but  that  does  not  solve  the  difficulty,  for  the  condition  may  be 
referred  to  a  parting  of  the  legal  and  eciuitable  estates  as  well 
as  to  stand  to  prevent  a  life  use  from  enlarging  into  an  abso- 
lute estate.  Equitable  estates,  whose  owners  may  transmit  by 
inheritance  or  devise  an  absolute  legal  estate,  are  quite  com- 
monly recognized,  as  will  appear  from  authorities  which  we 
will  hereafter  cite.  Aside  from  cases  and  texts  which  counsel 
use  to  make  their  claim  that  the  condition  is  one  generally 
precedent,  we  are  referred  to  but  four  cases,  Marhham  v.  Hufford 
(Michigan),  82  N.  W.,  222  (48  L.  R.  A.,  580);  Donohue  v. 
McNichol,  61  Penn.  St.,  73;  Websier  v.  Morris,  66  Wis.,  367; 
and  Cassem  v.  Kennedy,  147  111.,  660  (85  X.  E.,  738),  support- 
ing their  contention  that  its  performance  precedes  an  abso- 
lute estate.  We  have  found,  in  our  own  library  and  in  the 
county  law  library,  three  other  cases,  Paulson  v.  Paxdson  (Wis- 
consin), 107  Northwestern,  484  (5  L.  R.  A.  [N.  S.],  804.) ;  Stark 
V.  Conde,  100  Wis.,  633;  Jarhoe  v.  Ee\jy  (Missouri)    26  S.  W., 
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968.  Possibly  there  are  other  cases  whieh  support  Anna  Long's 
claims,  but  we  have  not  been  cited  to  them  by  her  counsel.  Each 
of  these  cases  is  weakened  as  authority  by  conditions  in  their 
facts  which  well  distinguish  them  from  the  case  at  bar.  In  Mark- 
ham  V.  Hufford  the  provision  of  the  will  was  for  a  legacy  of 
$500  to  be  paid  at  the  end  of  two  years  after  death  of  testator 
provided  the  legatee  should  be  then  deemed  to  be  a  reformed 
man.  It  was  held  that  reformation  within  the  time  was  a  con- 
dition precedent,  and  that  the  legatee  got  no  vested  interest  in 
the  legacy.  The  will  had  a  residuary  clause  as  well  as  an  im- 
perfectly worded  provision  for  the  devolution  of  this  sum  in 
case  it  did  not  vest  in  the  legatee. 

In  Webster  v.  Morris  the  conditional  beneficiary  was  yet  an 
infant  when  the  suit  was  brought  and  decided.  He  was  the 
grandson  and  sole  heir  at  law  of  testator,  and  was  beneficiary 
under  an  item  which  provided  that  $10,000  should  be  invested 
and  sufficient  of  the  proceeds  used  for  his  education  until 
maturity,  at  which  time  he  was  to  be  paid  the  unexpended  in- 
come. Thereafter,  until  he  was  thirty  years  old,  he  was  to  be 
paid  the  net  income  of  the  fund,  when  he  was  to  have  half  of 
the  principal  and  the  balance  in  yearly  installments  of  a  thou- 
sand dollars,  provided  that,  in  the  estimation  of  the  executors 
and  before  payments  were  to  be  made  out  of  the  principal,  the 
beneficiary  should  have  acquired  a  useful  vocation  and  should 
exhibit  a  good  moral  character.  There  was  a  special  provision 
that  if  he  died  ** without  leaving  an  heir*'  and  before  the 
legacy  was  paid  him,  it  was  to  go  to  charity,  and  there  was  also 
a  general  residuary  clause.  The  action  was  to  construe  the 
will  and  in  behalf  of  the  boy  it  was  claimed  to  be  ambiguous 
and  void  for  uncertainty,  and  the  decision  goes  no  farther  than 
to  uphold  the  provisions  as  reasonable  and  certain.  Had  there 
been  no  gift  over  and  no  residuary  clause,  there  is  nothing  in 
the  decision  inconsistent  with  the  proposition  that  had  the 
beneficiary  died  before  the  maturing  of  the  ultimate  condition, 
his  heirs  or  legatees  might  obtain  the  corpus  of  the  gift. 

In  Stark  v.  Conde,  the  provision  was  for  a  legacy  to  be  paid 
to  the  beneficiary  when  he  arrived  at  the  age  of  thirty  years, 
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if  at  that  time  the  executor  was  of  the  opinion  that  it  might 
be  safely  entrusted  to  him,  and  if  the  decision  was  against  the 
legatee  the  bequest  was  to  go  to  other  parties. 

In  Paulson  v.  Paulson,  $1,500  were  bequeathed  to  a  son  to  be 
paid  in  fifteen  annual  installments,  provided  he  attended  a  cer- 
tain ehurch  with  regularity,  otherwise  the  fund  was  to  go  to  char- 
ities. 

In  Cassem  v.  Kennedy  a  house  and  lot  were  devised  with  the 
provision  that  the  devisee  should  not  enjoy  the  benefit  of  the  de- 
vise until  he  settled  down  and  got  married,  or  until  he  became 
forty  years  old,  in  either  of  which  events,  if  he  satisfied  the 
county  judge  that  he  had  acquired  regular  habits  or  had  gotten 
married  or  had  reached  the  age,  he  was  to  take  his  title.  There 
was  a  provision  that  if,  in  the  meantime,  he  became  injured,  he 
was  to  have  the  rents  and  profits  only.  A  few  months  after 
testator's  death  devisee  attempted  to  sell  the  property,  and  it 
was  held  that  these  were  conditions  precedent  because  of  which 
no  title  could  pass  until  one  of  them  was  met.  The  report  is 
silent  as  to  other  provisions  of  the  will,  if  any. 

In  Donohue  v.  McNichol  all  the  real  and  personal  property  was 
given  to  a  trustee,  executor  of  the  will,  and  out  of  the  income 
enough  was  to  be  used  to  support  a  son  respectably,  provided  that 
if  the  son  became  sober,  he  was  to  enjoy  the  entire  income.  The 
son  died  without  reforming,  and  it  was  held  that  he  had  taken  no 
title  to  the  real  estate,  but  only  a  conditional  life  estate  in  the 
profits  whic^  also  failed  because  the  condition  was  not  per- 
formed.    The  will  contained  a  devise  over. 

In  Jarboe  v.  Hey  one- third  of  testator  *s  real  estate  was  devised 
to  a  son  in  trust  for  another  son,  Charles,  upon  these  conditions  : 
The  trustee  was  to  manage  the  property  and  out  of  the  profits  pro- 
vide Charles  with  two  suits  of  clothing  yearly,  and  use  twenty- 
five  dollars  per  month  for  the  maintenance  of  Charles ;  provided 
that  whenever  the  trustee  deemed  that  Charles  had  reformed, 
and  had  become  capable  of  using  money  for  proper  purposes, 
one  thousand  dollars  of  the  accruals  of  rents  and  profits  might 
be  given  him,  and  it  was  directed  that,  after  th*!;  expiration  of 
one  year  from  the  latter  event,  if  the  trustee  had  become  con- 
vinced that  Charles  had  become  of  prudent  and  careful  habits, 
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he  might  turn  over  to  him  the  real  estate  and  moneys  of  the 
trust  absolutely,  but  if  the  time  never  arrived  when  the  trustee 
deemed  it  prudent  to  carry  out  the  trust,  then  the  property 
should  remain  in  the  hands  of  the  trustee  under  the  conditions 
named  and,  at  the  death  of  Charles,  it  should  go  to  his  heirs. 
The  will  also  provided  for  a  succession  to  the  trust  in  case  the 
appointee  died  before  Charles. 

Distinct  and  vital  differences  appear  between  the  terms  of 
Judge  Long's  will  and  the  instruments  in  the  several  cases  just 
considered.  First,  in  each  of  these  seven  cases  the  will  makes 
provision  for  the  devolution  of  the  property  given  in  trust  in 
case  the  conditions  should  fail,  either  by  a  general  residuary 
clause  or  by  a  special. gift  over,  and  in  some  cases  both  provi- 
sions appear ;  that  is,  there  was,  in  any  of  these  estates,  no  pos- 
sibility of  whole  or  partial  intestacy,  no  contingent  intestacy 
possible  to  result  from  the  failure  of  the  conditional  beneficiary 
to  earn*  an  aibsolute  title.  Second,  in  neither  of  the  seven  wills, 
except  in  the  Webster-Morris  case,  was  there  provided  a  com- 
plete enjoyment  of  the  **use  and  benefit"  of  the  trust  property 
to  the  ceshci  que  trust,  during  the  probationary  period.  In  the 
Markham,  Paulson,  Stark  and  Cassem  cases,  the  beneficiary  was 
to  derive  no  benefit  whatever  from  the  provision  for  him  until 
the  conditions  were  met,  except  that  Cassem,  if  he  became  in- 
jured, was  to  enjoy  an  income,  while  in  the  Donohue  and  Jarboe 
cases  he  was  to  have  but  a  partial  interest  in  the  net  rents  and 
profits.  Third,  in  the  Markham,  Stark,  Paulson  'and  Webster 
cases,  each  testator  fixes  an  exact  time  limit  at  or  before  which 
the  beneficiary  must  meet  the  conditions  or  lose  his  conditional 
gift,  which  was  then  to  go  over.  In  addition  to  other  matters, 
the  Cassem  case  is  peculiarly  different  from  the  case  at  bar  in 
that  there  the  beneficiary  was  to  get  his  gift  without  conditions 
if  he  lived  to  be  forty  years  old.  Considering  the  radical  dif- 
ferences between  these  other  wills  and  Judge  Long's  testament, 
these  cases  are  seen  to  have  much  less  value  as  authority  than 
but  a  superficial  reading  would  suggest. 

On  the  other  hand,  the  diligence  of  counsel  for  Harriet  Long 
has  brought  to  our  attention  a  large  number  of  cases  from  many 
jurisdictions   whose   courts  have  good  standing,   all  of   which 
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support  the  result  at  which  we  arrive  in  this  case,  both  as  to 
the  bequest  of  three  thousand  dollars  and  the  devise.  In  this 
already  too  long  an  opinion  we  can  discuss  only  those  most 
nearly  in  point.  In  Appeal  of  Mills,  In  re  Boies'  Estate  (Penn- 
sylvania), 35  Atlantic,  724,  from  a  court  which  decided  Dono- 
hue  V.  McNickols,  supra,  testator  devised  and  bequeathed  certain 
property  in  trust  for  his  son  M,  providing  that  the  entire  net 
income  should  be  paid  M  during  his  life,  in  quarterly  install- 
ments, and  the  trustee  was  given  the  power,  if  at  any  time,  in 
his  judgment,  M  reformed  and  ceased  to  use  intoxicating  drinks, 
to  pay  him  from  three  to  five  thousand  dollars  to  enable  him  to 
engage  in  business.  A  codicil  made  it  clear  that  testator  meant 
that  his  other  children  should  have  estates  in  fee  in  their  shares 
but  did  not  clear  up  the  problem  as  to  M,  who  died  without 
children,  but  leaving  a  will.  The  will  was  upheld  on  the  pre- 
cise grounds  maintained  in  this  case,  that  testator,  using  the 
words  of  the  opinion,  ** created  an  active  trust  for  Matthew's 
protection  and  benefit,  limited  in  duration  to  his  natural  life, 
without  making  any  further  disposition  whatever  of  the  corpus, 
or  otherwise  restricting  Matthew's  authority  to  dispose  of  it  as 
he  did,"  and  this  action  was  taken  not  only  to  save  the  estate 
from  partial  intestacy,  but  to  preserve  the  equality  between  the 
beneficiaries,  which  the  court  deemed  to  have  been  the  testa- 
tor's intention. 

In  Weakley  v.  Buckner  (Kentucky),  16  S.  W.,  130,  $2,900 
were  bequeathed  to  a  trustee,  who  was  to  pay  the  income  to  the 
wife  of  a  son  for  the  family  support,  but  neither  principal 
nor  income  should  be  reached  by  the  son's  debts.  If  the  sou 
should  live  for  five  years  a  sober  and  temperat:  life,  then  the 
principal  should  be  paid  to  him  as  his  own  property,  provided 
he  then  had  no  debts  which  could  reach  it.  The  son  never  re- 
formed, and  died  intestate.  It  was  held  that  the  principal 
passed  out  of  the  trustee's  hands  into  the  son's  estate  to  be  ad- 
ministered upon  and  to  be  distributed  under  the  statutes  of  dis- 
tribution. 

In  Meek  v.  Briggs  (Iowa),  54  Northwestern,  456,  the  testator 
devised  certain  property  in  trust  for  A  to  be  managed  by  the 
trustees  and  the  income  applied  to  her  support  until  such  time 
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as  A  should  prove  competent  to  manage  it,  when  the  title  should 
vest  absolutely  in  her.  It  was  held  that  the  title  in  fee  vested 
in  the  trustees  for  A  and  that  if  A  died  before  the  property  was 
transferred  to  her,  the  equitable  and  legal  titles  would  then 
merge  and  pass  to  her  heirs.  The  testator  had  made  no  provi- 
sion for  the  devise  should  the  property  not  be  transferred  to  A 
in  her  life  time.  This  case  is  very  interesting  in  its  almost 
complete  parallel  to  the  one  at  bar,  and  it,  added  to  the  two 
last  considered,  afford  authority  for  the  posi/tion  taken  by 
counsel  for  Harriet  Long. 

In  Lippincott  v.  Stottsenberg  (New  Jersey),  20  Atlantic,  360, 
the  court  is  called  upon  to  construe  two  wills,  with  almost 
identical  provisions,  wherein  the  parents  of  William  Panooast 
each  provide  a  legacy  for  him  to  be  held  by  trustees  who  are  to 
pay  the  income  therefrom  to  William  until  such  time  as  they 
deem  it  prudent  to  pay  him  the  principal.  The  residue  of  the 
two  estates  was  devised  to  the  other  children  of  the  couple 
absolutely.  William  died  before  he  obtained  the  principal  of 
his  legacy,  leaving  a  will  of  the  same  to  his  wife.  The  will  was 
upheld  and  his  widow  received  the  share,  the  court  laying 
stress,  as  in  the  other  cases  cited  above,  upon  the  fact  that 
neither  testator  had  made  provision  for  the  event  that  the 
principal  might  never  be  paid  William. 

In  Baker  v.  McAdsn  (North  Carolina),  24  Southeastern, 
531,  testator's  daughters  were  made  beneficiaries  of  a  trust  in 
their  several  favors,  the  trustee  to  distribute  the  income  of  the 
trust  property  from  time  to  time  among  the  beneficiaries  as 
he  thinks  best,  and  to  give  the  principal  of  her  share  to  any 
daughter  at  such  time  as  he  thinks  best..  One  daughter  died 
before  receiving  the  principal  of  her  share,  which  she  attempted 
to  pass  to  her  husband  by  will.  The  holding  was  that  the  trust 
was  for  an  absolute  title,  and  that  it  terminated  at  the  death  of 
the  daughter,  when  the  equitable  and  legal  titles  merged  in  her 
devisee. 

In  Toner  v.  Collins  (Iowa),  25  Northwestern,  287,  the  estate 
was  devised  in  trust  for  three  daughters  to  be  held  by  the  trus- 
tee until  the  daughters  should  respectfully  marry  to  the  trus- 
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tee's  approval,  when  he  should  clothe  the  marrying  child  with 
an  absolute  power  of  her  share.  There  was  no  devise  and  be- 
quest over,  and  one  daughter  died  young  and  without  having 
married.  Her  right  to  dispose  of  her  share  was  upheld,  the 
eourt  holding  that  marriage  was  not  a  condition  precedent  to 
the  vesting  of  title,  and  that  the  separation  of  the  legal  and 
equitable  estates  necessarily  ceased  at  her  death. 

In  Canfield  v.  Canfield,  118  Federal  Reporter,  1  (Circuit 
Court  of  Appeals,  opinion  by  Judge  Day),  the  testator,  after 
making  minor  bequests,  devised  the  main  portion  of  his  prop- 
erty to  his  uncle,  *'in  trust  for  the  use  and  benefit  of  my 
brother."  The  trustee  was  to  manage  the  property,  and  use 
so  much  of  the  net  income  as  he  deemed  necessary  for  the  educa- 
tion and  support  of  t&e  brother  until  the  latter  came  of  age, 
when,  if  the  uncle  deemed  such  a  course  prudent,  the  brother 
should  enter  into  the  unrestricted  enjoyment  of  the  property, 
but  if  the  uncle  did  not  then  judge  it  best  to  pay  over  the  prop- 
erty to  the  brother,  it  should  be  held  by  the  trustee  indefinitely 
until  such  time  as  he  should  '  *  deem  it  prudent  and  proper  to  put 
the  same  under  the  management  and  control  of  my  said  broth- 
er.'' No  provision  was  made  for  the  contingency  that  the 
brother  might  not  get  the  principal.  It  was  held  that  it  was 
clearly  the  intention  of  the  testator  to  vest  the  estate  in  the 
brother  subject  to  the  right  of  the  trustee  to  exercise  the  discre- 
tion given  him,  and  that  on  the  death  of  the  beneficiary  the 
property  did  not  revert  to  the  testator's  estate,  but  vested  in  the 
brother's  heirs.  We  ought  not  burden  this  opinion  with  ex- 
tracts from  Judge  Day's  reasoning,  but  the  curious  are  referred 
to  the  report  of  the  case  for  the  same ;  nor  will  we  further  en- 
large this  decision  with  the  consideration  of  additional  cases. 

Among  many  others  cited  by  counsel  for  Harriet  Long,  the 
following  we  deem  most  applicable :  Kelly  v.  Jeffries,  50  Atlan- 
tic, 215  (Delaware) ;  Chauncey  v.  Francis  (Mass.),  63  N.  E.,  913; 
Powers  V.  Rafferty  (Mass.),  67  N.  E.,  1028;  Kinkead  v.  Max- 
well (Kansas),  88  Pacific,  523;  Twilley  v.  Toadvine  (Mary- 
land), 66  Atlantic,  1030;  Nohle  v.  Birnie  (Maryland),  65  At- 
lantic, 823. 
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If  there  is  any  doubt  of  the  sufficiency  of  the  language  of  this 
provision  for  Parker  to  convey  the  corpus  of  Parker's  share  as 
well  as  the  use  to  the  trustee,  Dr.  Long,  attention  is  invited  to 
these  eases  in  our  own  jurisdiction,  as  well  as  to  the  discussions 
in  the  cases  referred  in  the  foregoing,  and  many  other  authori- 
ties which  can  be  easily  found :  Collier  v.  Collier,  3  Ohio  State, 
369,  374 ;  Davis  v.  Boggs,  20  Ohio  State,  550 ;  Isherwood  v.  Ish- 
erwood,  8  Circuit  Decisions,  409;  Chase  v.  Isherwood,  5  Ohio 
Decisions,  1. 

It  is  settled  that  a  devise  or  bequest  of  the  ''issues  and  prof- 
its" or  *'use  and  benefit"  of  a  body  of  real  estate  or  of  a  sum 
of  money  without  a  devise  or  bequest  over,  conveys  an  absolute 
interest  in  the  corpus  of  the  gift,  and  that  a  life  interest  only 
must  be  plainly  expressed. 

Our  conclusions,  therefore,  are,  that  the  legacy  for  Parker  of 
three  thousand  dollars  vested  in  his  behalf  and  in  the  trustee  as 
of  the  death  of  Judge  Long,  and  that  it  did  not  lapse  at  Par- 
ker's death  but  passed  to  his  mother,  the  defendant,  Harriet,  un- 
der the  will  of  Parker,  and  that  the  latter 's  interest  in  the 
Brick  block  was  an  equitable  interest  in  fee,  the  legal  title  whereof 
was  in  Dr.  Long  as  trustee,  and  that,  at  Parker's  death,  these 
two  titles  merged  in  fee  in  his  devisee,  Harriet  Long,  who 
should  have  her  title  therein  quieted  against  not  only  Anna 
Tr(»ssler  Long,  but  against  the  widow  and  devisees  and  lega- 
tees of  Dr.  Long  and  the  heirs  at  law  of  Judge  Long  and  John 
P.  Long.  It  follows  from  this  that  the  proceeds  of  the  sale  of 
the  interest  of  the  estate  of  John  P.  Long  must  be  distributed  in 
part  to  the  liquidation  of  Harriet  Long's  claim  for  the  legacy 
and  that  such  claim  is  preferred  over  every  other  lien  upon  this 
fund  save  the  costs  and  charges  of  sale.  However,  as  this 
legacy  is  not,  by  the  terms  of  the  will,  payable  until  the  death  of 
Harriet  liong,  she  is  not  now  entitled  to  the  full  sum  of  three 
thousand  dollars,  but  there  should  be  paid  her  by  the  adminis- 
trator in  full  liquidation  of  this  lien,  the  present  value  of  three 
thousand  dollars  payable  at  her  death,  computing  the  same  ac- 
cording to  the  customary  method  having  reference  to  her  ex- 
pectancy of  life. 
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At  the  May,  1908,  term  of  the  Circuit  Court  of  Williams 
County,  Ohio,  the  case  of  Gillis,  Administrator,  v.  Long,  was 
heard  on  appeal,  and  the  same  judgment,  order  and  decree  was 
entered  as  was  entered  by  Judge  Killits  in  the  court  of  common 
pleas.  The  opinion  in  the  circuit  court,  by  Wildman,  J.,  in 
which  opinion  Parker  and  Kinkade,  J.  J.,  concurred,  is  as  fol- 
lows: 

"In  the  case  of  Oillis,  Administrator,  v.  Long,  etc.,  we  have 
considered  the  pleadings  and  evidenee,  together  with  the  able 
and  elaborate  and  very  numerous  briefs  that  have  been  submitted 
to  us,  and  we  will  announce  our  conclusion.  We  hMre  spent 
much  time  in  the  consideration  of  the  questions  involvea,  but  we 
are  so  well  satisfied,  after  the  examination  of  the  whole  matter, 
with  the  views  entertained  by  Judge  Killits  as  announced  in  his 
opinion,  that  we  are  disposed  to  adopt  them  in  their  main  fea- 
tures, amd  base  our  Judgment  thereon.  The  same  decree  as  that 
rendered  by  Judge  Killits  below  will  be  rendered  in  this  court, 
and  the  will  of  George  Long  should  bear  the  construction  placed 
upon  it  by  the  court  below.     I  think  I  need  say  nothing  further.  '* 


NATURE  OF  CONTRACT  OP  EMPLOYMENT  BETWEEN  GENERAL 
AND  LOCAL  AGENT  OP  AN  INSURANCE 

COMPANY. 

Common  Pleas  Court  of  Jefferson  County. 

Samuix.  Bigger  v.  The  State  Life  Insurance  Company  op 
Worcester,  Massachusetts,  et  al. 

Decided,  December,   1908. 

.Jurisdiction — Under  Section  5035— Providing  for  Issue  of  Summons  to 
Another  County — Question  as  to  Individual  of  Joint  LiaWity — 
Breach  of  Contract  of  Employment. 

1.  A  contract  of  the  character  involved  in  this  case,  entered  into  be- 

tween the  general  agent  of  a  life  insurance  company  and  one  who 
is  to  serve  under  him,  who  is  identified  in  the  contract  as  "agent," 
is  a  contract  with  the  general  agent  acting  in  his  individual 
capacity,  and  is  not  one  upon  which  the  company  is  jointly  liable. 

2.  In  an  action  for  damages  for  breach  of  such  a  contract,  brought 

against  both  the  general  agent  and  the  company,  service  of  sum- 
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mons  upon  the  company.  In  the  manner  provided  by  the  statute, 
does  not  authorize  the  Issue  of  summons  to  the  general  agent  in 
another  county  and  service  upon  him  there;  and  service  of  sum- 
mons upon  the  general  agent  In  such  other  county  of  his  resi- 
dence does  not  g^lve  the.  court  Jurisdiction  over  him,  and  the  Ac- 
tion must  be  dismissed. 

Shotwell,  J. 

This  case  is  submitted  on  a  motion  on  behalf  of  Hubert  H. 
Ward,  one  of  the  defendants,  to  dismiss  for  want  of  jurisdic- 
tion. 

The  suit  is  brought  to  recover  ten  thousand  dollars  damages, 
which  tne  plaintiff  alleges  that  he  has  sustained  by  reason  of 
his  wrongful  discharge  as  an  agent  of  the  defendants. 

The  defendants  are  the  insurance  company  and  Hubert  H. 
Ward.  The  defendant  insurance  company  is  served  as  t|ie  stat- 
ute provides  and  the  court  acquires  jurisdiction,  under  that 
statute,  in  this  county. 

A  summons  for  Hubert  H.  Ward  was  issued  to  Cuyahoga 
county  and  served  there.  It  is  now  claimed  that  Hubert  H. 
Ward  could  not  be  compelled  to  answer  to  an  action  in  this 
county,  unless  he  is  jointly  liable  with  the  defendant  insurance 
company,  which 'is  rightly  served  in  this  county. 

Section  5035  of  our  statutes  provides,  that  when  an  action  is 
rightly  brought  in  any  county,  a  summons  may  issue  to  another 
county  against  a  defendant  who  is  jointly  liable  with  the  one 
rightly  served  in  this  county.  So  that  if  Hubert  H.  Ward  is  to 
be  held  as  a  defendant  here,  he  must  be  shown  by  the  petition 
to  be  jointly  liable  with  this  insurance  company.  If  the  insur- 
ance company  is  not  liable  in  this  county,  then  Hubert  H.  Ward 
can  not  be  held  in  this  county. 

The  question  therefore  is,  under  this  pleading,  whether  or  not 
this  suit  is  rightly  brought  against  the  insurance  company. 
The  petition  is  very  general  upon  that  question  as  to  whether  or 
not  these  parties  are  jointly  liable.  It  is  alleged  that  the  plaint- 
iff was  employed  to  perform  such  duties  as  might  be  required  of 
him  by  the  general  agent.  It  is  further  alleged  that  in  consid- 
eration of  the  services  rendered  defendants  by  the  plaintiff 
under  this  contract  he  was  to  be  paid  thus  and  so,  and  it  is 
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further  alleged  that  he  was  to  receive  certain  commissions  so 
long  as  he  remained  connected  with  this  general  agency. 

Now  these  are  substantially  all  of  the  allegations  that  would 
make  these  two  defendants  jointly  liable  to  him,  except  the 
further  allegation  that  these  defendants  wrongfully  discharged 
him  and  refused  to  permit  him  to  do  this  work. 

But  now  what  was  tlie  character  of  his  employment?  The 
contract  of  employment  is  alleged  by  this  petition  to  have  been 
altogether  in  writing,  and  is  contained  in  three  separate  ex- 
hibits attached  to  the  petition  and  all  of  them  made  a  part  of  it. 
So  that  whether  or  not  these  parties  are  jointly  liable  is  to  be 
determined  not  only  from  the  body  of  the  petition  itself,  but 
from  the  exhibits  that  are  attached  to  it;  for  these  exhibits  are 
everyone  of  them  made  a  part  of  the  petition,  and  therefore  in 
considering  the  petition  they  must  all  be  construed  together — 
the  petition  itself  and  the  three  exhibits  in  connection  with  it. 
All  of  the  contracts  appear  in  the  exhibits  and  tne  petition  only 
states  conclusions  that  are  drawn  from  those  exhibits;  hence 
the  whole  contract  so  far  as  it  concerns  these  thres  parties  is 
to  be  found  in  these  three  exhibits. 

What  do  these  three  exhibits  show?  Exhibit  '*A'*  is  the  first 
contract  of  employment  that  was  made,  and  this  contract  is 
made  between  Hubert  H.  Ward,  general  agent  of  the  State  Mu- 
tual Life  Insurance  Company  of  Worcester,  Massachusetts,  part}' 
of  the  first  part,  and  Samuel  Bigger,  of  Smithfield,  in  the  county 
of  Jefferson  and  state  of  Ohio,  party  of  the  second  part.  Now 
notice  that  this  contract  states  that  it  is  a  contract  between 
Hubert  H.  Ward,  who  is  described  as  the  general  agent  of  this 
company,  but  the  contract  is  none  the  less  between  that  Hubert 
H.  Ward  and  this  Samuel  Bigger.  Then  it  says  that,  **said 
party  of  the  first  part  doth  hereby  appoint  the  said  second  party 
of  the  second  part."  That  is,  it  constitutes  Bigger  the  agent  of 
Ward.     Then  it  stipulates  that: 

**The  said  agent  shall  act  exclusively  for  said  general  agent, 
so  far  as  to  tender  all  risks  obtained  by  him,  or  under  his  con- 
trol, to  said  general  agent. 

**2d.  The  said  agent  shall  keep  regular  and  accurate  state- 
ments of  all  transactions  for  account  of  said  general  agent,  and 
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shall  on  or  before  the  twentieth  day  of  each  month  transmit  to 
said  general  agent  a  report  in  detail." 

And  further,  he  is  to  keep  all  books  of  account,  registers,  etc., 
to  be  the  exclusive  property  of  said  general  agent  and  open  to 
his  inspection,  and  he  is  to  remit  in  accordance  with  instructions 
received  from  said  general  agent,  and  he  has  no  authority  to 
make  contracts  different  from  those  that  are  permitted  by  this 
general  agent,  not  to  contract  any  debt  rendering  the  general 
agent  liable,  and  to  be  allowed  a  commission,  which  is  to  be  col- 
lected and  paid  over  by  the  general  agent.  He  is  to  give  bond, 
and  that  bond  is  to  be  deposited  with  the  general  agent,  and  he 
is  to  make  reports  to  the  general  agent  and  devote  his  entire  time 
to  the  business  in  hand. 

When  we  come  to  the  signatures  to  the  contract  we  find  that 
it  is  signed  ** Hubert  H.  Ward,  general  agent/'  and  *' Samuel 
Bigger,  agent.'*    They  are  both  described  as  agents. 

Now  when  we  come  to  exhibit  **B,''  which  is  shorter,  it  is  a 
modification  of  exhibit  **A,"  but  it  is  the  same  contract  exactly 
between  Hubert  H.  Ward,  who  is  described  as  *' general  agent, " 
and  Samuel  Bigger,  who  is  further  described  as  '*  district  agent, ' ' 
and  when  we  come  to  the  signatures  they  are  simply  Hubert  H. 
Ward  and  Samuel  Bigger,  without  any  further  description. 
When  we  come  to  exhibit  **C''  we  find  another  modification  of 
the  original  contract;  that  is  headed  **to  our  agents,''  and 
signed  by  the  general  agent,  and  it  gives  them  a  new  schedule  of 
commissions  which  the  company  has  promulgated.  But  ex- 
hibit ''C"  is  not  signed  by  the  plaintiff  and,  therefore,  cuts  no 
figure  in  the  determination  of  this  question.  So  the  question 
as  to  who  it  is  who  employed  Samuel  Bigger  must  be  determined 
by  these  contracts  that  I  have  read,  and  from  all  of  these  con- 
tracts, and  I  have  read  and  called  attention  to  all  the  parts  of 
them  that  have  any  bearing  upon  the  question  in  hand  here.  It 
appears  that  Samuel  Bigger  was  employed  by  Hubert  H.  Ward 
as  an  agent  to  do  certain  work  for  Hubert  H.  Ward.  Hubert 
H.  Ward  was  the  man  who  was  in  touch  with  the  company  and  he 
was  the  man  who  assumed  to  employ  Mr.  Bigger  and  assumed  to 
pay  him  the  amounts  stipulated  in  the  contracts  made.     It  is 
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nowhere  stated  that  the  insurance  company  is  to  be  liable.  The 
whole  transaction  is  a  transaction  between  Samuel  Bigger  and 
Hubert  H.  Ward.  It  is  true  that  Hubert  H.  Ward  is  repeatedly 
described  as  general  agent,  but  does  that  make  the  contract  a  con- 
tract of  the  insurance  company! 
In  44  O.S.,  441,  there  is  this  case: 

**The  drawee  of  a  bill  of  exchange,  drawn  by  the  'Kanawha 
&  Ohio  Coal  Co.,'  was  described  in  the  bill  as  *  Jolin  A.  Robinson, 
Agt.,'  and  it  was  accepted  by  him  as  *John  A.  Robinson,  Agent 
K.  &  O.  C.  Co.'  Held:  That  the  acceptance  so  made  was  the 
personal  obligation  of  John  A.  Robinson,  and  that  in  a  suit 
upon  the  acceptance  by  an  indorsee  against  him,  parol  evidence 
was  not  admissible,  in  the  absence  of  fraud,  accident,  or  mistake, 
to  show  that  the  defendant  so  accepted  the  bill  intending  to 
bind  the  drawer  as  his  principal,  and  that  this  fact  was  known 
to  the  plaintiff  at  the  time  it  became  the  owner  and  holder  of 
it." 

Now  the  question  what  kind  of  a  contract  this  was, 
whether  an  individual  contract  with  the  man  who  signed  it  or 
the  company's  contract,  is  discussed  on  page  447  of  the  opinion, 
as  follows: 

**The  fact  that  he  is  designated  in  the  bill  and  described  in 
his  acceptance  as  agent,  does  not  vary  the  case.  This  descrip- 
tion of  himself  may,  and  no  doubt  did,  serve  a  useful  purpose  in 
the  settlement  of  his  accounts  with  the  company." 

**The  law  as  to  notes  and  bills  executed  by  persons  acting  as 
agents  of  other  persons,  is  not  uniform,  but,  as  a  rule,  where 
one  acting  as  agent  uses  words  that  import  a  personal  agreement 
on  his  part,  and  signs  his  own  name,  it  is  held  to  be  his  indi- 
vidual obligation,  although  he  describes  himself  as  agent;  the 
added  words  being  regarded  simply  as  a  description  of  his 
person." 

Another  case  holding  the  same  way  is  found  in  38  0.  S.,  442: 

**The  character  of  the  liability  of  the  drawer  of  a  bill  of  ex- 
change must  be  determined  from  the  instrument;  and  the  addi- 
tion of  the  word  *  agent'  to  his  name,  without  anything  else  on 
the  instrument  indicating  his  principal,  does  not  relieve  him 
from  personal  liability  as  drawer  of  the  bill." 
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14  C.  C.  Rep.,  124: 


**  Where  an  agent  makes  a  promissory  note,  signing  the  same 
by  his  name  *as  agent,'  he  is  liable  as  maker  of  the  note,  not- 
withstanding the  fact  that  the  payee  knew  he  was  acting  as  such 
agent  at  the  time.  The  addition  of  the  word  *  agent'  to  his  name 
by  the  endorser  of  a  promissory  note,  without  anything  else  on 
the  instrument  indicating  his  principal,  does  not  relieve  him 
from  personal  liability  as  endorser." 

Another  case  is  found  in  17  0.  S.,  125: 

**  Where  an  agent  drew  a  post  dated  negotiable  check  on  a 
bank,  and  signed  it  with  his  own  name,  adding  thereto  the  word 
*  agent,/  but  without  indicating  thereon  the  name  of  his  prin- 
cipal, and  the  party  to  whom  such  check  was  delivered  negotiated 
it  to  a  third  person,  for  a  valuable  consideration,  before  the  day 
of  its  date.  Held:  That  the  principal  is  not  bound  by  the 
check,  and  the  holder  can  not  maintain  an  action  thereon  against 
him." 

Now  these  authorities  are  all  summed  up  in  Swan's  Treatise 
where  he  discusses  the  law  of  agency  at  pages  366  and  367,  as 
follows : 

**As  to  the  mode  of  signature  to  commercial  paper,  the  some- 
what conflicting  authorities  will,  on  examination,  be  found  to 
result  in  the  following  reasonable  rule:  If  fr<im  the  mode  in 
which  the  subject-matter  of  the  instrument  is  set  forth  in  the 
body  of  it,  or  if  from  the  description  therein  of  the  principal 
or  agent,  or  if  from  the  terms  of  the  instrument  or  any  other 
matter  therein,  it  appear  that  the  parties  intended  it  as  the  prom- 
ise of  the  principal,  by  and  through  the  agent,  and  the  name  of 
the  principal  appear  on  the  instrument,  it  is  held  to  be  the  prom- 
ise of  the  principal,  however  informally  signed  by  the  agent, 
and  however  informally  the  promise  of  the  principal,  by  and 
through  the  agent,  may  be  expressed.  All,  indeed,  that  seems 
necessary  is,  that  the  name  of  the  principal  should  appear  upon 
the  face  of  the  instrument,  and  that  the  instrument  itself  should 
indicate  a  ministerial  act  upon  the  part  of  the  agent. ' ' 

Now  he  calls  attention  to  the  fact  that  this  is  the  rule  as  to 
negotiable  instruments  and  then  he  goes  to  the  discussion  of  the 
subject  in  general,  and  says: 

**But,  in  regard  to  other  instruments  which  are  signed  by  an 
agent  in  his  own  name,  with  the  addition  of  the  word  agent 
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thereto,  or  other  indication  in  the  contract  that  the  contract  is 
by  an  agent,  the  principal  may  be  made  liable  thereon,  whether 
his  name  appears  upon  the  paper  or  not,  upon  proof  that  the 
agent  was  authorized  to  make  the  contract  for  his  principal.  In 
the  absence,  however,  of  all  indications  upon  the  face  of  any 
such  contract  that  the  party  signing  it  was  acting  as  agent,  the 
agent  only  will  be  liable  upon  it. 

**If  the  terms  of  a  contract  obviously  show  that  the  agent  in- 
tended to  be  personally  responsible,  as  where  he  engages  ex- 
pressly in  his  own  name  to  pay  or  perform  the  acts,  he  will  be 
held  personally  responsible,  although  he  describe  himself  in  the 
body  of  the  instrument,  or  in  his  signature,  as  acting  in  behalf 
of  other  persons." 

Now  apply  that  language  to  this  case  as  we  have  it.  In 
each  of  these  contracts  there  is  no  further  description  that  it  is 
the  contract  of  the  company  than  simply  the  designation  of  Mr. 
Ward  as  general  agent.  He  describes  himself  repeatedly;  but 
everywhere  through  the  contract,  the  contract  shows  that  he  in- 
dividually, while  the  general  agent  of  this  company,  is  making 
an  individual  contract  with  this  plaintiff.  And  when  we  come 
to  exhibit  **B"  we  find  that  it  is  an  individual  contract  of  his, 
purporting  to  be  nothing  more,  and  signed  by  him  alone,  without 
any  designation  of  agency  or  otherwise,  and  without  any  de- 
scription of  himself.  It  is  simply  Hubert  H.  Ward  and  Samuel 
Bigger  describing  themselves  in  signing  this  paper.  So  it  seems 
to  me  that  these  three  exhibits,  containing  the  whole  contract  as 
it  is  alleged,  and  all  of  them  showing  simply  and  solely  the  pur- 
pose upon  the  part  of  Ward  to  employ  Bigger  to  take  the  under 
part  with  him  and  to  be  solely  answerable  to  him,  and  to  give 
bond  to  him  and  pay  money  and  account  for  his  collections  to 
him,  make  simply  an  individual  contract  between  Ward  and 
Bigger,  and  not  between  Bigger  and  the  company,  and  therefore 
Ward  alone  is  liable  upon  this  contract  contained  in  these  three 
instruments.  If  this  be  true,  he  must  be  sued  where  he  lives  and 
not  where  the  company  can  be  found,  and  to  sue  the  company 
in  this  county  and  issue  summons  to  Cuyahoga  county  for  Ward 
is  simply  to  compel  Ward  to  come  into  this  county  to  answer 
to  a  suit  on  an  individual  contract,  outside  of  his  jurisdiction 
and  where  he  has  no  right  to  be  sued.     He  having  made  the  con- 
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tract  and  being  alone  liable  upon  it,  is  to  be  sued  where  he 
lives  and  be  held  to  answer  there,  unless  service  can  be  had  upon 
him  in  some  other  jurisdiction.  So  that  I  think  the  motion  to 
dismiss  for  want  of  jurisdiction  should  be  sustained. 

The  action  will  therefore  be  dismissed  at  the  costs  of  the 
plaintiff,  as  to  the  defendant  Hubert  H.  Ward. 

The  action  was  afterwards  dismissed  by  the  plaintiff  as  to  the 
defendant   insurance  company. 


PROSECUTION  BErOR£  A  MAYOR  FOR  INDECENT 

CONDUCT. 

Common  Pleas  Court  of  Huron  County. 
Maby  J.  King  v.  The  Village  of  New  London,  Ohio. 

Decided,  October  7,  1907. 

Criminal  Law — Prosecution  for  Indecent  Conduct — Bill  of  Exceptions — 
Time  of  Signing  by  Mayor — Discretion  of  Mayor  as  to  TriaJ  of 
Case — Facts  Constituting  the  Offense  Should  be  Set  Out  in  the 
Affidavit — Evidence — Admissions  of  Quilt  by  One  of  the  Pwties  to 
the  Offense, 

1.  It  is  not  too  late  after  verdict  and  sentence,  but  before  separa- 

tion of  the  parties  or  discharge  of  the  Jury,  for  a  mayor  or  justice 
of  the  peace  to  fix  the  time  for  settling,  signing  and  filing  a  bill 
of  exceptions. 

2.  It  is  a  matter  of  discretion  with  a  mayor  in  a  trial  for  violation 

of  an  ordinance  where  imprisonment  is  prescribed  whether  he 
bind  the  defendant  over  to  the  grand  jury,  or  proceed  to  try  him 
on  the  merits. 

3.  In  a  prosecution  under  an  ordinance  making  indecent  conduct  a 

punishable  offense,  the  affidavit  should  state  what  act  or  acts  com- 
mitted by  the  defendant  are  claimed  to  constitute  indecent  con- 
duct. 

4.  Where  two  persons  are  charged  with  indecent  conduct  and  one  of 

them  enters  a  plea  of  guilty,  it  is  error  to  bring  that  fact  to  the 
attention  of  the  jury,  impanneled  to  try  the  other  party  \inder  hi^ 
plea  of  not  guilty. 

S,  L,  Americus,  for  plaintiff  in  error. 
E.  ♦V,  Palmer,  Village  Solicitor,  contra. 
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Richards^  J. 

This  case  is  brought  into  this  court  upon  petition  in  error 
from  the  mayor's  court  of  the  village  of  New  London,  Ohio. 
The  defendant  below  was  arrested  under  an  ordinance  of  the 
village  and  prosecuted  before  the  mayor  and  tried  to  a  jury. 
The  affidavit  charged,  or  attempted  to  charge,  that  ''the  de- 
fendant was  guilty  of  indecent  conduct." 

A  motion  was  made  in  this  court  to  strike  the  bill  of  excep- 
tions from  the  files  on  the  ground  that  at  the  time  the  mayor 
fixed  the  date  for  settling,  signing  and  filing  the  bill  of  excep- 
tions he  had  lost  jurisdiction  of  the  case.  It  appears  from  the 
record  in  this  case  that  when  the  verdict  was  received  the  de- 
fendant, upon  being  sentenced,  asked  through  her  counsel  that 
the  mayor  fix  the  time  for  settling  the  bill  of  exceptions  and 
thereupon  he  did  fix  the  date.  The  record  shows  that  at  the 
time  that  date  was  fixed  the  jury  had  not  yet  been  discharged, 
although  their  verdict  had  been  received  and  the  defendant  had 
been  sentenced. 

It  is  the  opinion  of  this  court  that  under  the  circumstances 
the  time  of  settling  the  bill  of  exceptions  was  properly  fixed. 
There  are  various  cases  to  which  the  attention  of  the  court  has 
been  called,  where  it  is  said  that  justices  and  mayors  by  delay 
in  fixing  the  time  have  lost  jurisdiction,  but  all  these  cases  to 
which  my  attention  has  been  directed  are  cases  where  final  judg- 
ment has  been  rendered  and  the  parties  have  left  the  office  of 
the  justice  or  mayor,  but  in  this  case  the  time  was  fixed  while 
the  parties  were  still  together. 

It  looks  to  me  to  be  highly  unjust,  if  you  treat  the  parties  as 
in  the  mayor's  court  or  in  a  justice's  court,  if  they  are  unable 
to  get  a  bill  of  exceptions  because  it  was  not  asked  for  and  the 
time  fixed  prior  to  the  rendition  of  the  decision.  Perchance  the 
party  might  not  want  a  bill  of  exceptions  or  could  not  well  de- 
cide until  the  rendition  of  the  decision,  but  when  that  is  rendered, 
if  he  thereupon  promptly,  before  the  departure  of  the  parties, 
asks  for  the  fixing  of  the  datp,  it  seems  to  me  that  ought  to  be 
and  is  under  our  law  in  time. 

This  case  was  tried,  as  I  have  said,  to  a  jury  and  many  grounds 
of  exceptions  were  offered  and  many  grounds  of  error  were  set 
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forth  in  the  petition  in  error,  but  I  will  not  take  the  time  to  pass 
in  detail  upon  all  of  them.  One  objection  was  made  that  the 
mayor  erred  in  assuming  that  it  was  within  his  province  to  take 
final  jurisdiction  of  the  case  and  try  the  case  upon  its  merits, 
the  contention  upon  the  part  of  the  defendant  below  being  that 
the  case  should  have  been  sent  to  the  common  pleas  court  and 
the  defendant  bound  over.  I  think,  however,  that  there  is  no 
doubt  under  Section  1536-879  of  the  Revised  Statutes  that  the 
matter  is  discretionary  with  the  mayor.  If  he  had  thought,  for 
any  reason  satisfactory  to  himself,  that  the  cause  of  justice  would 
be  best  subserved  by  binding  the  defendant  over,  he  might  have 
so  done,  or  if  he  thought  otherwise,  he  might  proceed  as  he  did 
and  try  the  defendant  upon  the  merits  of  the  case. 

The  affidavit  against  the  defendant  in  this  case  has  been  as- 
sailed vigorously  at  all  steps  of  the  procedure.  It  was  assailed 
by  motion  to  quash,  and  by  demurrer  in  the  court  below,  and  by 
motion  in  arrest  of  judgment.  In  all  these  proceedings  the 
mayor  held  against  the  defendant  below,  and  that  action  of  the 
mayor  is  as^pigned  as  grounds  of  error  in  this  court.  The  affi- 
davit, omitting  the  immaterial  parts,  reads  as  follows : 

**  Before  me,  Ralph  J.  Smith,  mayor  of  the  village  of  New  Lon- 
don, Ohio,  personally  appeared  G.  H.  Smith,  who  deposes  and 
says  that  on  or  about  the  2d  day  of  March,  1907,  at  the  village 
of  New  London  in  said  county  and  state,  one  Mary  J.  King  did 
violate  the  public  peace  of  the  village  of  New  London,  Ohio,  by 
indecent  conduct,  and  being  the  owner  of  a  certain  house  in  said 
village,  did  suffer  and  permit  indecent  conduct  to  be  committed 
therein,  in  violation  of  law.'* 

It  is  urged  in  this  case  that  the  affidavit  states  a  conclusion, 
and  only  a  conclusion,  and  contains  no  facts  upon  which  the  de- 
fendant could  have  been  lawfully  placed  on  trial;  that  it  does 
not  advise  the  defendant  of  what  act  she  is  charged.  It  is 
claimed  that  the  charge  is  based  upon  what  the  affiant  believes  to 
be  indecent  conduct.  It  appears  to  this  court  that  there  is  much 
force  in  these  objections  to  this  a^davit.  It  does  not  lie  in  the 
mouth  of  a  complainant  in  a  court  of  justice  to  state  a  con- 
clusion of  law,  and  rest  the  ease  upon  that,  and  force  the  de- 
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fendant  to  trial  without  sufScient  allegations  to  advise  the  de- 
fendant upon  what  charge  she  is  to  be  placed  upon  trial. 

The  court  can  not  know  from  this  affidavit  whether  the  things 
that  this  defendant  was  said  to  have  committed  were  or  were  not 
** indecent  conduct."  The  man  who  swore  to  this  affidavit  savs 
**8he  was  guilty  of  indecent  conduct/'  but  in  what  did  that  con- 
sist? Perhaps  his  idea  of  indecent  conduct  might  differ  from 
that  of  some  other  person  who  might  be  called  upon  to  verify  an 
affidavit,  and  perhaps  the  ideas  of  both  of  them  might  differ  from 
that  of  the  court.  The  affidavit  ought  to  be  sufficient  in  itself 
so  that  any  lawyer  of  ordinary  intelligence,  reading  the  affidavit, 
could  ascertain  whether  the  thing  charged  against  the  defendant 
is  sufficient  to  constitute  an  offense  and  sufficient  to  amount  to  a 
violation  of  some  ordinance  of  the  village. 

The  ordinance  in  this  case  seeks  to  punish  ^'indecent  conduct," 
but  I  take  it  that  in  the  drawing  of  this  affidavit  under  that  ordi- 
nance, the  affidavit  by  all  the  rules  of  legal  procedure  ought  to 
set  out  what  act  it  is  with  which  the  defendant  is  charged — what 
acts  are  claimed  to  constitute  ** indecent  conduct." 

This  affidavit  states,  in  the  opinion  of  this  court,  nothing 
more  than  a  conclusion.  The  court  trying  the  defendant  under 
this  charge  could  not  know  until  the  evidence  in  behalf  of  the 
village  was  introduced,  whether  the  affidavit  charged  an  offense 
or  whether  it  did  not. 

Suppose  the  affiant  verifying  this  kind  of  an  affidavit  believes 
that  certain  conduct,  which  he  had  reason  to  believe  the  defend- 
ant was  guilty  of,  constitutes  ** indecent  conduct,"  and  files  an 
affidavit  charging  the  defendant  with  ** indecent  conduct,"  and 
the  case  is  tried,  and  when  the  evidence  is  all  in  in  behalf  of  the 
village,  it  appears  to  the  mayor  that  the  thing  which  was  claimed 
to  be  ** indecent  conduct"  did  not  in  law  constitute  ''indecent  con- 
duct," yet  the  defendant  has  been  placed  upon  trial  without  an 
opportunity  to  know  with  definiteness  what  offense  she  is  charged 
with  committing,  and  hence  without  an  opportunity  to  subpoena 
witnesses,  or  such  witnesses  as  may  be  needed  to  make  her  de- 
fense. 

In  the  10th  Ohio  Decisions,  on  pages  492  and  493  (8  N.  P.,  48) , 
is  the  case  of  Mary  Hummel  v.  The  State  of  Ohio,  to  which  I  call 


88  HURON  COUNTY  COMMON  PLEAS. 


King  V.  New  London.  [Vol.  VIII,  N.  S. 


attention.     The  decision  is  by  Judge  Evans  in  the  Common 
Pleas  Court  of  Franklin  County.     In  that  case  the  court  says: 

"The  rule  that  an  indictment  must  aver,  with  reasonable  cer- 
tainty, all  the  material  facts  which  are  necessary  to  be  proven  to 
procure  a  conviction,  which  has  not  been  changed  by  the  code  of 
criminal  procedure,  applies  to  prosecutions  in  the  police  court 
based  upon  affidavits. 

*  *  If  there  is  any  relaxation  of  the  rule  as  to  magistrates  gener- 
ally, it  is  as  to  matters  of  form  only,  and  not  as  to  matters  of 
substance.  The  charge,  whether  in  affidavit  or  in  indictment, 
must  allege  in  some  form,  with  reasonable  certainty,  every  ma- 
terial fact  necessary  to  be  proven  to  procure  a  conviction,  which 
includes  every  fact  essentially  necessary  to  a  description  of  the 
offense." 

In  this  case,  I  am  not  able  to  find  any  fact  alleged  in  the  affi- 
davit, but  simply  a  conclusion  of  the  affiant  that  the  person  whom 
he  seeks  to  prosecute  is  guilty  of  ** indecent  conduct." 

In  the  course  of  the  opinion  in  the  case  which  I  have  just 
cited,  the  court  says : 

*  *  It  is  a  well  settled  rule  of  criminal  proceeding  or  of  criminal 
pleading  that  an  indictment  must  aver,  with  reasonable  cer- 
tainty, all  the  material  facts  which  are  necessary  to  be  proven  to 
procure  a  conviction,  and  this  rule  has  not  been  changed  by  the 
code  of  criminal  procedure  {Ellars  v.  State,  25  Ohio  State,  385- 
388).  This  rule  of  pleading  applies  to  prosecutions  in  the  police 
court  based  upon  affidavits." 

The  averment  in  the  case  cited  above  was  that  the  language 
was  ** obscene  and  licentious."  The  court  says  that  this  merely 
states  the  opinion  or  conclusion  of  the  affiant.  It  does  not  char- 
acterize the  offense.  It  does  not  dispense  with  a  statement  of  the 
constituent  facts  which  must  be  alleged.  They  are  always  indis- 
pensable, but  the  conclusion  may  be  omitted.  Now,  taking  the 
case  at  bar,  it  seems  to  the  court  that  the  affidavit  states  a  con- 
clusion without  the  facts.  If  we  reverse  it,  if  the  affiant  had 
given  facts  omitting  the  conclusions,  the  court  and  jury  could  as- 
certain whether  the  acts  alleged  to  have  been  committed  by  this 
woman  were  or  were  not  ** indecent  conduct."  Instead  of  that, 
the  affiant  assumes  the  power  to  determine  them  for  himself. 
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Another  decision  to  the  same  effect  is  in  the  12th  Ohio  Deci- 
sions, at  page  730.  The  case  is  that  of  Nicholas  J.  Arata  v.  State 
of  Ohio,     The  first  proposition  of  the  syUabns  reads  as  follows : 

**An  affidavit  which  is  so  drawn  that  the  act  set  forth  therein 
may  or  may  not  be  an  infraction  of  law,  so  that  it  is  necessary  to 
wait  until  the  prosecution  has  introduced  its  evidence  before  the 
defendant  can  know  whether  or  not  he  must  make  any  defense, 
is  fatally  defective." 

A  case  that  arose  in  Sandusky  county  some  years  ago  and  went 
to  the  Supreme  Court,  is  also  pertinent  upon  this  question.  It  is 
the  case  of  Whiting  v.  The  State  of  Ohio,  found  in  the  48th  Ohio 
State  Reports,  at  page  221. 

It  was  suggested  in  the  argument  of  this  case  that  perchance 
the  acts  claimed  to  be  "indecent/*  were  of  such  a  nature  that 
it  would  be  improper  to  set  them  forth  in  an  affidavit.  If  that 
were  true,  the  fact  excusing  the  setting  of  them  forth  should  be 
st-ated  in  the  affidavit.  That  is  stated  in  pursuance  of  the  doc- 
trine announced  in  the  Zurhorst  case,  found  in  the  75th  Ohio  State 
Reports,  at  page  232,  which  was  a  case  that  went  to  the  Supreme 
Court  from  Erie  county.  The  defendant  was  indicted  for  hav- 
ing in  his  possession  certain  pamphlets  talleged  to  be  *  *  indecent 
and  immoral"  and  the  indictment  proceeded  to  state  that  they 
were  too  obscene  to  set  forth  in  an  indictment ;  and  the  Supreme 
Court  held  that  that  having  been  pleaded  in  the  indictment  was 
sufiicient  excuse.  But  in  the  case  at  bar  there  is  no  excuse  given 
for  failing  to  set  forth  the  facts  in  the  affidavit.  Certainly  there 
could  have  been  some  intimation  given  of  what  acts  this  defend- 
ant was  charged  with.  The  opinion  of  the  court  therefore  is  that 
this  affidavit  is  not  sufficient  in  law  to  have  placed  the  defendant 
below  upon  trial. 

There  is  another  matter  that  perhaps  is  unnecessary  to  de- 
termine, but  it  is  simply  passed  to  me  to  indicate  an  opinion  upon 
the  case  because  I  can  not  foresee  what  might  happen  in  the  fu- 
ture as  to  the  alleged  offense  of  the  defendant. 

In  the  trial  of  this  case  to  the  jury  there  was  introduced  in 
evidence  what  purported  to  be  a  confession  of  a  man  by  the 
name  of  Zerker,  and  it  aeema  from  the  record  introduced  that  he 
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had  been  arrested  and  had  pleaded  guilty  to  the  commission  of 
acts  which  constituted  ''indecent  conduct,"  before  this  same  ju- 
dicial officer ;  and  it  appears  that  these  acts  were  committed  upon 
the  same  occasion  as  the  ones  with  which  this  defendant  is  said 
to  be  charged,  and  the  record  of  that  plea  of  guilty,  that 
confession  of  Zerker,  was  introduced  in  evidence  and  read  to 
the  jury  in  this  case  apparently  for  the  purpose  of  convincing 
the  jury,  that  because  Zerker  had  admitted  his  guilt  therefore 
the  defendant,  Mrs.  King,  was  also  guilty.  The  court  is  not 
able  to  take  that  view  of  the  matter.  It  does  not  appear  that 
these  persons  were  charged  with  conspiracy,  and  if  they  had 
been,  the  statement  or  admission  of  the  offense  of  one  of  them 
would  not  be  admissible  against  the  other  one  unless  made 
during  the  pendency  of  a  conspiracy  and  in  furtherance 
of  it;  and  under  the  circumstances  of  this  case,  it  could 
not  fail  to  have  been  prejudicial  to  the  defendant  below  to  have 
read  to  the  jury  the  confession  of  Zerker.  I  cite  5th  Ohio,  p^ige 
280 ;  6  Ohio  State,  page  467 ;  4th  Elliott  on  Evidence,  Sections 
2943  and  2944. 

It  follows  that  the  motion  to  strike  the  bill  of  exceptions  from 
the  files  will  be  overruled  and  the  exception  of  the  defendant 
noted,  and  that  the  judgment  of  the  court  below  will  be  reversed 
at  the  cost  of  the  defendant  in  error  and  the  plaintiff  in  error 
discharged. 

I  might  say  that  the  main  controversy  in  this  ease,  being 
in  regard  to  the  affidavit,  did  not  depend  upon  the  question 
whether  the  bill  of  exceptions  was  properly  here  or  not. 
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UABUTY  FOR  INJURY  TO  EMPLOYE. 

Common  Pleas  Court  of  Harrison  County. 

Charles  Wallace  v.  M.  Spellacy.  • 

Decided,  June,  1906. 

Negligence— Master  and  Servant — Assumed  Risk — Ordinary  Care — Pre- 
sumption— Burden  of  Proof — Damages, 

1.  The  risks  assumed  by  an  employe  comprise  those  hazards  or  dangers 

which  observation  brings  to  his  knowledge;  and  if  the  employ- 
ment is  more  than  usually  hazardous,  the  care  exercised  by  the  em- 
ploye must  be  in  proportion  to  the  danger  involved. 

2.  The  presumption  of  law  that  both  parties  were  at  the  time  of  the 

accident  in  the  exercise  of  ordinary  care  can  only  be  rebutted  by 
evidence  showing  the  contrary;  the  ordinary  care  required  being 
that  degree  of  care  which  prudent  persons  are  accustomed  to  ex- 
ercise under  the  circumstances,  recollecting  that  the  care  re- 
quired varies  in  proportion  to  the  danger  to  be  averted,  the  bur- 
den shifting  to  the  plaintifT  if  it  appear  from  his  own  evidence 
that  he  was  not  at  the  time  exercising  proper  care. 

3.  If  an  employe  was  warned  by  his  foreman  of  the  danger  of  stand- 

ing beneath  a  heavy  timber  being  raised  by  a  derrick  and  was  told 
to  take  a  different  position  while  the  timber  was  being  raised,  or 
if  he  knew  of  his  own  knowledge  that  it  was  dangerous  to  stand 
beneath  the  timber  while  it  was  being  raised,  and  he  failed  to  take 
a  different  position  and  was  injured  by  the  timber  falling  upon 
'him,  he  was  guilty  of  contributory  negligence,  and  there  can  be  no 
recovery  on  account  of  such  Injury. 

4.  In  assessing  damages  for  a  wrongful  injury,  the  jury  may  take  into 

consideration  the  pain  and  suffering  endured  in  consequence  there- 
of, the  expense  incurred  for  medical  treatment,  and  the  time  lost 
by  reason  of  the  injury,  and  in  addition  if  the  injury  is  permanent 
may  award  such  damages  as  the  evidence  shows  is  reasonably 
certain  to  result  from  the  injury,  not  exceeding  in  the  aggregate 
the  amount  claimed  in  the  petilion. 

The  plaintiff  in  this  ease  recovered  a  verdict  for  a  substantial 
amount  as  damages  for  injuries  sustained  while  in  the  defend- 


•  Reversed  by  the  Circuit  Court  without  report;  Circuit  Court  re- 
versed and  Common  Pleas  affirmed  by  the  Supreme  Court  without 
report,  Wallace  v.  Bpellacy,  79  Ohio  State, 
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ant's  employ.     The  charge  to  the  jury,  which  the  Supreme  Court 
has  found  to  be  free  from  error,  was  as  follows : 

Shotwbll,  J. 

Gentlemen  of  the  Jury: 

The  plaintiflf  says  that  on  and  prior  to  the  28th  day  of  May, 
1902,  he  was  in  the  employ  of  the  defendant  as  a  trestle  car- 
penter in  the  construction  of  a  railroad  trestle  and  that  the  de- 
fendant was  the  contractor  in  the  construction  of  said  trestle; 
that  on  said  date  the  plaintiff,  with  a  number  of  other  laborers 
in  the  employ  of  the  defendant,  acting  under  the  orders  and  in- 
structions of  defendant,  were  performing  labor  in  the  construo- 
ton  of  said  trestle;  that  in  the  construction  thereof  it  was  nec- 
essary to  lift  timbers,  of  different  sizes,  a  number  of  feet  above 
the  ground  and  put  them  in  place;  that  for  the  purpose  of 
said  lifting  and  placing,  the  defendant  had  to  use  a  derrick, 
operated  and  used  by  steam  power;  that  said  derrick  was  lo- 
cated at  a  point  on  a  level  with  the  highest  point  necessary  to 
lift  timbers;  that  in  said  construction,  on  account  of  the  length 
of  timbers;  and  the  convenience,  the  said  trestle  was  erected  in 
divisions  corresponding  to  the  stories  of  a  building;  that  the 
aforesaid  derrick  was  located  on  the  top  of  the  division  they 
were  then  erecting,  the  timbers  being  lifted  immediately  in  front 
of  the  derrick  and  placed  in  the  proper  position  by  the  workmen ; 
that  on  or  about  the  28th  day  of  May,  aforesaid,  the  said  work- 
men, of  whom  plaintiff  was  one,  were  working  on  the  first  divi- 
sion or  story  of  said  trestle,  the  top  of  which  was  about  eighteen 
feet  from  the  ground ;  that  said  trestle  was  constructed  by  the 
placing  in  position  of  upright  and  horizontal  timbers,  bracing  the 
same  and  spiking  them  together;  that  to  do  this,  in  addition  to 
the  men  working  on  the  ground,  the  defendant  required  two  of 
his  workmen  to  perform  labor  on  top  of  said  story  or  division, 
one  on  top  of  each  side  of  the  structure ;  that  said  two  men  were 
required  to  work  on  the  most  forward  part  of  the  structure, 
being  there  required  to  receive  and  put  in  place  the  timbers  and 
fasten  the  same  to  that  part  of  the  division  already  erected; 
that  the  aforesaid  derrick  was  located  immediately  behind  the 
said  two  workmen  on  top  of  the  trestle ;  that  the  boom  of  said 
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derrick  was  so  adjusted  that  when  swinging  upon  the  gearing, 
the  end  of  it  described  an  arc  of  a  circle  the  radius  of  which 
would  be  about  eight  feet;  that  when  thus  swinging  it  could,  if 
allowed,  swing  directly  over  the  aforesaid  persons  who  were  work- 
ing on  top  of  the  division  in  the  place  where  they  were  required 
to  work  by  the  defendant;  that  the  plaintiff  was  on  the  date 
aforesaid  one  of  the  men  working  on  the  top  of  said  trestle;  that 
he  was  then  working  under  the  directions  of  defendant,  as  the 
same  were  made  known  to  him  by  defendant's  foreman  in  charge ; 
that  at  the  time  while  he  was  in  the  place  he  was  ordered  to  be, 
and  a  timber  was  being  lifted  and  placed  in  position  and  when 
the  boom  of  sadd  derrick  was  swinging  directlj'^  over  him,  but 
without  his  knowledge,  the  eye  bolt  at  the  top  of  the  mast  in  said 
derrick  broke,  thus  permitting  said  timber,  boom  and  carrying 
blocks  thereto  attached  to  fall,  which  they  did,  with  their  com- 
bined weights  upon  the  plaintiff,  the  said  boom  and  blocks  strik- 
ing plaintiff  across  the  face  and  body,  all  of  which  occurred  with- 
out any  fault  in  any  way  upon  the  part  of  the  plaintiff. 

Plaintiff  further  says  that  by  reason  of  his  being  struck  by  the 
said  boom  and  blocks  as  aforesaid,  he  sustained  the  following 
injuries:  a  partition  bone  of  his  nose  was  broken  and  injured 
so  that  it  was  necessary  to  remove  it,  which  was  done,  thus  re- 
sulting in  permanent  injury  to  said  member  and  his  permanent 
disfigurement;  his  right  cheek  bone  was  broken  loose  from  its 
articulations;  his  upper  jaw  bones  were  broken  entirely  loose 
from  their  articulations  and  from  each  other,  so  that  they  are 
now  and  have  been  since  said  injury  entirely  useless,  having  to 
be  supported  in  place  by  an  artificial  apparatus,  and  injured  to 
such  an  extent  that  they  can  never  be  restored  to  their  original 
condition  before  the  injury,  or  so  that  they  can  perform  their 
natural  functions;  his  lower  jaw  bone  was  broken  in  two  places 
and  thrust  upward,  so  that  it  can  never  be  restored  to  its  origi- 
nal position  and  never  properly  perform  all  its  natural  functions, 
it  being  so  injured  that  the  point  of  the  same  will  not  now  close 
by  about  half  an  inch  and  never  will,  thus  rendering  it  impossi- 
ble for  him  to  chew  his  food.  The  bone  of  his  right  ear  was 
crushed  and  his  hearing  permanently  injured;  the  muscles  of 
the  right  side  of  his  face  are  hardened  through  disease ;  his  hip 
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bone  was  crushed  in  its  upper  portion  and  the  nerves  injured 
and  the  muscles  paralyzed  and  destroyed  to  such  an  extent  that 
his  right  leg  is  permanently  injured  in  that  he  will  never  be 
able  to  walk  properly  and  naturally  and  will  always  be  com- 
pelled to  use  a  crutch  or  cane ;  and  that  the  roof  of  his  mouth  or 
palate  bones  were  broken  and  partly  destroyed  and  on  that  ac- 
count removed,  leaving  an  opening  from  the  mouth  upward  into 
the  cavity  of  the  nasal  passage  above. 

The  plaintiff  says  that  it  was  the  duty  of  the  defendant  to  fur- 
nish him  a  safe  and  secure  derrick  for  the  purpose  of  lifting 
said  timbers ; .  to  have  said  derrick  in  a  safe  and  secure  place ;  to 
have  said  derrick  free  from  defects  and  sufficiently  strong  to 
lift  the  timbers  necessary  to  construct  said  trestle ;  to  so  lift  and 
place  said  timbers  that  the  boom  of  said  derrick  would  not  swing 
over  him  when  he  was  in  the  place  he  had  to  be,  to  receive  the 
timbers,  and  the  place  he  was  directed  to  be  in  by  the  defendant, 
through  his  foreman  in  charge ;  and  to  furnish  a  sufficiently  skill- 
ful and  competent  foreman  to  direct  the  construction  of  said 
trestle  in  such  a  manner  that  plaintiff  might  perform  his  labor 
with  safety  and  security. 

Plaintiff  says  that'  he  went  into  the  employ  of  the  defendant 
relying  upon  the  defendant  performing  the  aforesaid  duties  as 
he  had  a  right  to  do,  but,  notwithstanding  the  defendant's  duties 
as  aforesaid  and  in  total  disregard  thereof,  defendant  conducted 
himself  so  carelessly,  imskillfully  and  negligently  that  he  wrong- 
fully put  plaintiff  in  an  unsafe  place  to  work,  furnished  an  un- 
safe and  insecure  derrick  for  the  purpose  of  lifting  said  timbers, 
said  derrick  not  being  sufficiently  strong  in  any  place  and  the 
eye-bolt  being  especially  unfit  and  unsafe  from  lack  of  strengtn 
and  not  fit  to  lift  the  necessary  timbers  to  construct  said  trestle ; 
furnished  a  defective  derrick  in  that  it  did  not  swing  properly 
from  side  to  side  but  upon  such  a  twist  that  such  eye-bolt  was, 
upon  said  date,  always  in  danger  of  being  broken;  located  said 
derrick  in  an  unsafe  place;  required  his  workmen  operating 
said  derrick  to  so  operate  it  as  to  swing  the  boom  directly  over 
plaintiff  when  he  was  working  where  he  was  directed  to  work  and 
where  he  had  to  work  to  receive  the  timbers  which  he  had  to 
handle ;  and  put  in  charge  of  said  work  an  incompetent  and  uu« 


NISI  PBIUS  REPORTS— NEW  SERIES.  46 

1909.]  Wallace  ▼.  Spellacy. 

skillful  foreman;  that  without  any  fault  on  plaintiff's  part  but 
wholly  on  account  of  the  negligence  aforesaid  on  the  part  of 
the  defendant,  and  in  direct  and  proximate  consequence  of  the 
same,  plaintiff  suffered  and  received  all  the  injuries  aforesaid. 

The  plaintiff  further  says  the  defendant  had  full  knowledge  of 
the  unsafe,  deficient,  insecure  condition  of  said  derrick,  but  that 
he,  plaintiff,  did  not  know  and  had  no  opportunity  to  know  and 
could  not,  by  the  exercise  of  ordinary  care,  have  known  of  the 
condition  of  said  derrick  as  described,  being  ignorant  and  un- 
skillful and  compelled  to  rely,  which  he  did,  upon  the  defendant 
doing  his  duty  in  such  matters ;  that  when  he  was  receiving  tim- 
bers delivered  by  said  derrick,  it  was  his  duty  and  required  all 
his  attention  to  watch  and  receive  said  timbers,  and  that  while  so 
working,  he  was  not  in  position  to  watch  said  boom  and  could  not 
watch  it,  but  was  compelled  to  rely  upon  defendant's  foreman  in 
charge  to  see  that  said  Boom  was  not  swung  over  him,  of  all  of 
which  defendant  had  full  knowledge  as  well  as  full  knowledge 
of  the  manner  aj^d  method  in  which  said  work  and  operations 
were  being  conducted ;  and  that  defendant  had  full  knowledge  of 
the  incompetency  and  unskillfulness  of  said  foreman  in  charge, 
while  plaintiff  relied  upon  his  competency  and  skillfulness. 

Plaintiff  further  says  that  he  is  a  young  man  and  up  to  and 
at  the  time  of  receiving  said  injuries  he  had  always  been  in  good 
health  and  was  then  fully  able*  to  perform  manual  labor,  and  that 
his  services  were  reasonably  worth  the  sum  of  $2  to  $2.50  per 
day,  and  that,  by  reason  of  his  injuries,  he  has  been  wholly  de- 
prived of  said  wages  and  permanently  injured,  so  that  he  will 
never  be  able  to  earn  the  same  by  manual  labor. 

Plaintiff  further  says  that,  on  account  of  said  injuries,  he 
was  confined  to  his  bed  for  many  weeks ;  that  he  suffered  great 
mental  and  physical  agony;  that  he  has  been  put  to  great  ex- 
pense for  medical  treatment ;  that  he  can  not  and  never  will  be 
able  to  masticate  his  food ;  that  his  digestive  system  is  partially'' 
destroyed  and  his  health  permanently  injured ;  that  he  is  com- 
pelled to  subsist  on  prepared  f(5od  which  continues  to  destroy  his 
health ;  that  he  is  permanently  injured,  as  hereinbefore  described, 
and  is  completely  disabled  physically ;  that  he  has  been  damaged 
in  the  sum  of  $25,000,  for  which  amount  he  asks  a  verdict  of 
the  jury. 
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To  this  petition  the  defendant  has  filed  on  answer  wherein  he 
admits  that  on  and  prior  to  May  28th  he  was  a  railroad  con- 
tractor, engaged  in  the  construction  of  a  trestle  on  the  Lake 
Erie,  Alliance  &  Wheeling  Railroad;  that  in  conducting  said 
work  he  had  in  his  employ  a  number  of  men  and  among  them 
the  plaintiff;  that  by  an  unfortunate  accident  occurring  while 
said  work  was  in  progress,  the  plaintiff  was  injured. 

These  allegations  of  the  petition  being  admitted  by  the  an- 
swer, must  be  taken  by  you  as  true  without  any  evidence  be- 
ing offered  to  sustain  them. 

The  defendant  says  that  he  is  not  informed  as  to  the  full  ex- 
tent of  the  injuries  of  plaintiff  and  that  he  is  in  no  manner  re- 
sponsible therefor;  that  the  work  of  building  trestles  and  lift- 
ing heavy  timbers  with  a  derrick  is  not  free  from  danger;  but 
he  denies  that  he  put  plaintiff  in  an  unsafe  place  to  work;  de- 
nies that  he  furnished  an  unsafe  and  insecure  derrick  insufficient 
for  the  work  to  be  done ;  denies  that  he  placed  in  charge  of  the 
work  an  incompetent  and  unskilled  foreman;  denies  that  he 
or  any  of  those  placed  in  charge  of  said  workmen  were  careless, 
negligent  or  unskillful,  but,  on  the  contrary,  avers  that  they 
were  prudent,  cautious  and  careful  in  all  their  operations  and 
management,  watchful  to  protect,  in  so  far  as  possible,  all  those 
in  their  employ  from  accident  or  injury. 

The  defendant  denies  each  and  'every  other  allegation  of  said 
petition  except  as  admitted  heretofore  and  avers  that  the  in- 
juries  received  by  plaintiff  were  either  attributable  to  his  own 
carelessness  or  negligence  or  to  circumstances  which  defendant 
cx)uld  in  no  possible  manner  foresee  or  control  and  for  which  he 
was  in  no  way  responsible. 

*The  plaintiff  for  a  reply  to  defendant's  answer  says  that  ex- 
cepting the  admissions,  he  denies  each  and  every  allegation  in 
said  answer  contained. 

The  allegations  in  the  answer  of  contributory  negligence  on 
the  part  of  plaintiff  is  denied  by  the  plaintiff's  reply.  This 
denial  of  negligence  on  the  part  of  said  Wallace  throws  upon  said 
Spellacy  the  burden  of  proving  such  negligence,  unless  the 
plaintiff's  own  testimony  tends  to  show  that  said  plaintiff  was 
negligent,  in  which  case  the  plaintiff  must  fail  in  this  action,  un- 
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less  by  his  other  proof  he  still  is  able  to  show  that  the  plaintiff 
was  at  the  time  in  the  exercise  of  ordinary  care  and  prudence. 

Both  the  defendant  and  said  Wallace  were  required  by  the 
rules  of  law  to  be  in  the  exercise  of  ordinary  care  at  the  time 
said  accident  occurred.  It  is  important  for  the  jury  to  under- 
staiid  what  is  meant  by  ordinary  care.  Ordinary  care  is  well 
known  to  mean  that  degree  of  care  which  persons  of  ordinary 
care  and  prudence  are  accustomed.to  use  and  employ  under  the 
same  or  similar  circumstances  in  order  to  conduct  the  enterprise 
in  which  they  are  engaged  to  a  safe  and  successful  termination, 
having  due  regard  to  the  rights  of  others  and  to  the  objects  to  be 
accomplished.  It  is  obvious  from  this  definition  th^t  the  ordi- 
nary care  required  by  the  rule  has  not  only  an  absolute  but  a 
relative  signification.  It  is  to  be  such  care  as  prudent  persons 
are  accustomed  to  exercise  under  the  peculiar  circumstances  of 
each  case.  If  called  into  exercise  under  circumstances  of  pecu- 
liar peril,  a  greater  amount  of  care  is  required  than  where  the 
circumstances  are  less  perilous,  because  prudent  and  careful  per- 
sons, having  in  view  the  objects  to  be  attained  and  the  just 
rights  of  others,  are,  in  such  cases,  accustomed  to  exercise  more 
esre  than  in  cases  less  perilous.  The  amount  of  care  is  indeed  in- 
creased but  the  standard  is  still  the  same.  It  is  still  nothing 
more  than  ordinary  care  under  the  circumstances  of  that  par- 
ticular case. 

.  The  circumstances  then  are  to  be  regarded  in  determining 
whether  ordinary  care  has  been  exercised. 

This  definition  of  ordinary  care  you  will  apply  to  the  conduct 
of  both  the  said  Wallace  and  said  Spellacy  at  the  time  of  the 
accident  alleged  in  the  petition.  If  you  believe  from  the  testi- 
mony that  said  Spellacy  at  the  time  was  in  the  exercise  of 
ordinary  care  and  prudence  in  the  construction  and  maintenance 
of  said  derrick  and  the  use  of  the  same  and  in  the  manner  of  doing 
the  work  described,  no  recovery  can  be  had  against  said  Spel- 
lacy, notwithstanding  the  injury  to  said  Wallace.  And,  again, 
if  you  believe  from  the  evidence  that  both  the  said  Wallace  and 
the  said  Spellacy  were  negligent  and  not  in  the  exercise  of  ordi- 
nary care  at  the  time,  then  there  can  be  no  recovery  in  favor  of 
said  Wallace.    In  order  to  recover  in  this  action  it  is  neces.sary 
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for  you  to  find  that  the  said  Spellacy,  in  bringing  about  the  said 
injury  to  the  said  Wallace,  was  not  in  the  exercise  of  ordinary 
care  and  prudence  and  that  said  Wallace  was  then  and  there  in 
the  exercise  of  ordinary  care  and  prudence. 

Said  Spellacy  avers,  as  before  stated,  in  his  answer  that  the 
injury  to  said  Wallace  was  brought  about  by  his  own  negligence 
and  want  of  ordinary  care. 

If  the  plaintiff's  own  testimony  shows  or  tends  to  show  that 
said  Wallace  was  not  then  and  there  in  the  exercise  of  ordinary 
care,  then  the  said  Wallace  must  fail  to  recover,  unless  he  shows 
by  his  other  testimony  enough  to  jebut  any  presumption  of 
negligence  on  the  part  of  the  said  Wallace  occurring  at  the 
time  of  the  accident.  Otherwise  the  burden  of  proof  is  upon  the 
defendant  to  show  that  the  said  Wallace  was  not  then  and  there 
in  the  exercise  of  ordinary  care  and  that  his  negligence  con- 
tributed to  his  injury. 

There  is  no  persumption  of  negligence  against  either  party. 
Indeed  the  presumption  of  law  is  that  both  parties  were  at  the 
time  in  the  exercise  of  ordinary  care  and  prudence,  and  that 
presumption  can  only  be  rebutted  by  the  facts  proved  showing  the 
contrary  thereof.  I  may  therefore  add,  gentlemen  of  the  jury, 
that  negligence  is  never  presumed;  it  must  be  proven,  or  you 
are  to  assume  that  it  does  not  exist.  If  the  evidence  of  the  plaint- 
iff raises  a  presumption  of  contributory  negligence  on  his  part, 
the  burden  is  on  him  to  remove  that  presumption.  If  all  the 
proof  shows  that  by  ordinary  care  on  the  plaintiff's  part  he 
would  not  have  been  injured,  the  plaintiff  can  not  recover  and 
vour  verdict  must  be  for  the  defendant. 

Ordinary  care  is  such  degree  of  care  as  prudent  persons  are 
accustomed  to  use  under  the  circumstances,  thus  varying  in  pro- 
portion to  the  danger  to  be  averted.  The  greater  the- danger, 
the  greater  should  be  the  care.  Such  care  the  plaintiff  as  well 
as  the  defendant  was  bound  to  use  in  this  case.  The  most  pru- 
dent persons  will  sometimes  omit  due  care  but  must  suffer  the 
consequences  if  they  do.  Each  party  should  be  on  the  guard 
against. such  lapses  of  care  on  the  part  of  the  other.  If  both 
are  careless,  the  result  or  damage  must  rest  where  it  falls.  There 
can  be  no  recovery. 
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One  of  the  grpunds  of  negligence  claimed  by  the  plaintiff  is 
that  the  defendant  wrongfully  placed  the  plaintiff  in  an  unsafe 
place  to  work.  This  is  denied  by  the  defendant  and  is  an  issue 
to  be  determined  by  the  jury  from  the  evidence. 

Upon  thia  question  I  instruct  you  that  an  employe  assumes 
the  risks  ordinarily  incident  to  such  employment,  including 
the  hazards  which  observation  would  bring  to  his  knowledge. 
If,  therefore,  you  find  that  the  plaintiff  assumed  the  employ- 
ment upon  the  top  of  this  derrick  where  he  was  working  at  the 
time  of  the  injury,  you  must  bear  in  mind  that  he  assumes  the 
risks  ordinarily  incident  to  such  employment.  This  risk  would 
include  hazards  which  observation  would  bring  to  his  knowledge. 

If  engaged  in  a  hazardous  employment,  he  must  exercise  care 
in  proportion  to  the  danger  of  his  employment  to  not  only  avoid 
dangers  which  he  could  not  help  but  see,  but  also  exercise  ordi- 
nary care  to  see  others  which  might  be  observed  by  him,  that  is, 
hazards  which  such  observation  would  bring  to  his  knowledge. 

If  he  failed  to  do  thi^  and  was  thereby  injured  he  would  be 
guilty  of  contributory  negligence  and  can  not  recover  in  this 
action. 

One  of  the  claims  of  the  defendant  is  that  the  injury  to  the 
plaintiff  was  caused  by  negligence  of  the  plaintiff  in  standing 
under  the  boom  or  derrick  at  the  time  of  the  injury  when  not 
necessary,  and  in  disobeying  the  directions  or  warnings  of  the 
foreman  to  stand  from  under  the  timbers  and  derrick  while  the 
timbers  were  being  raised,  and  that,  in  consequence  of  his  failure 
so  to  obey  instructions  and  in  standing  under  this  boom  when 
it  fell,  he  was  injured. 

This  also  is  a  question  for  the  jury  to  determine  from  the 
evidence ;  if  you  find  that  the  plaintiff  had  been  warned  or  di- 
rected to  stand  from  under  the  derrick  while  timbers  were  being 
raised,  or  that  he  knew  that  it  was  dangerous  so  to  do,  and  that 
he  neglected  to  comply  with  such  warning  or  direction  and  keep 
from  under  the  derrick  while  the  timber  was  being  thus  raised, 
and  in  consequence  thereof  was  injured,  then  he  would  be  guilty 
of  contributory  negligence  and  could  not  recover  in  this  action. 

If  the  defendant  provided  a  plank  out  of  danger  for  the 
plaintiff  to  stand  on,  and  where  he  could  do  so  in  safety  while 
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the  timber  was  being  lifted,  and  the  plaintiff  knew  of  such  pro- 
vision for  his  safety  and  the  object  and  purpose  thereof,  and 
could  thereby  have  easily  avoided  the  injury,  then  it  was  his 
duty  to  so  protect  himself,  and  if  he  neglected  so  to  do  and  in 
consequence  thereof  he  was  injured,  then  he  would.be  guilty  of 
contributory  negligence  and  can  not  recover  in  this  action. 

The  plaintiff  alleges  that  the  defendant  had  in  use,  where 
plaintiff  was  injured,  an  unsafe  and  insecure  derrick,  in  that  the 
eye-bolt  was  unfit  and  unsafe  and  the  derrick  swung  upon  a 
twist  so  that  the  eye-bolt  was  in  danger  of  being  broken. 

Now,  gentlemen,  if  you  find  that  the  plaintiff  was  in  the 
exercise  of  ordinary  care  at  the  time  of  his  injury  and  was  in- 
jured by  reason  of  the  unsafeness  and  insecurity  of  the  said 
derrick  and  eye-bolt,  and  that  this  was  caused  by  the  failure  of 
the  defendant  to  use  ordinary  care  in  providing  a  reasonably 
safe  derrick  for  plaintiff  to  work  with,  then  the  defendant  would 
be  liable  therefor  and  your  verdict  should  be  for  the  plaintiff. 
It  was  the  duty  of  the  defendant  to  use  jordinary  care  to  provide 
plaintiff  a  reasonably  safe  derrick.  It -was  his  duty  to  use  ordi- 
nary care  to  provide  reasonably  safe  appliances.  They  must 
be  such  as  reasonably  prudent  men  would  provide  to  be  used 
under  the  same  or  similar  circumstances.  If  defendant,  Spellacy, 
did  not  use  reasonable  care  to  provide  such  an  eye-bolt  and  der- 
rick, and  Wallace,  while  using  ordinary  care  himself  to  prevent 
being  injured,  was  injured  by  reason  of  the  eye-bolt  breaking, 
then  it  would  be  your  duty  to  find  a  verdict  for  the  plaintiff. 

Look  at  all  the  evidence  and  circumstances  in  evidence  in 
the  case  to  determine  whether  or  not  the  defendant  did  use  ordi- 
nary care  to  provide  such  a  derrick  as  I  have  already  instructed 
you  he  was  bound  to  furnish. 

Another  ground  of  negligence  alleged  against  defendant  is 
that  he  placed  plaintiff  in  an  unsafe  place  to  work  and  located 
said  derrick  in  an  unsafe  place.  Upon  this  question  I  also  in- 
struct you  that  it  was  the  duty  of  the  defendant  to  use  ordinary 
care  to  furnish  plaintiff  a  reasonably  safe  place  to  work,  and  if  de- 
fendant failed  so  to  do  and  plaintiff  was  injured  in  consequence 
thereof,  without  negligence  on  his  part  directly  contributing  to 
his  own  injury,  the  defendant  would  be  liable  therefor. 
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If  the  jury  find  for  plaintiff  under  these  instructions,  you 
will  then  proceed  to  assess  the  amount  of  his  recovery,  and  in 
your  estimate  thereof  you  may  take  into  consideration  the  pain 
and  suffering  he  has  sustained  in  consequence  thereof,  as  shown 
by  the  evidence;  what,  if  any,  expense  he  is  shown  to  have  in- 
curred for  medical  treatment ;  his  loss  of  time,  if  any,  as  shown 
by  the  evidence ;  and,  if  you  find  from  the  evidence  that  ^his  in- 
juries are  permanent,  you  may  look  to  the  future  and  award  him 
such  damages  as  the  evidence  shows  may  be  reasonably  certain 
to  result  from  the  injury.  For  the  amount  of  his  damages  thus 
found,  not  exceeding  in  any  event  the  amount  claimed  in  the 
petition,  you  will  render  a  verdict  in  his  favor. 

If  you  find  for  defendant,  you  will  simply  say  so  by  your  ver- 
dict. 

Your  verdict  must  be  in  writing  and  signed  by  one  of  your 
number  as  foreman. 


The  defendant,  by  counsel,  requested  the  court  to  charge  the 
jury  as  follows: 

Bequest  No.  1.  One  of  the  grounds  of  negligence  claimed  by 
th6  plaintiff  is  that  defendant  wrongfully  placed  plaintiff  in  an 
unsafe  place  to  work.  This  is  denied  by  defendant  and  is  an 
issue  to  be  determined  by  the  jury  from  the  evidence.  Upon 
this  question  I  instruct  you  that  an  employe  assumes  the  risks 
ordinarily  incident  to  such  employment,  including  the  hazards 
which  observation  would  bring  to  his  knowledge.  If,  there- 
fore, you  find  that  the  plaintiff  assumed  the  employment  upon 
the  top  of  this  derrick  where  he  was  working  at  the  time  of  the 
injury,  you  must  bear  in  mind  that  he  assumes  the  risks  ordi- 
narily incident  to  such  employment.  This  risk  would  include 
hazards  which  observation  would  bring  to  his  knowledge. 

If  engaged  in  a  hazardous  employment,  he  must  exercise  care 
in  proportion  to  the  danger  of  his  employment  and  not  only 
avoid  dangers,  which  he  could  not  help  but  see,  but  also  exer- 
cise ordinary  care  to  see  others  which  might  be  observed  by  him ; 
that  is,  hazards  which  such  observation  would  bring  to  his 
knowledge.     If  he  failed  to  do  this  and  was  thereby  injured 
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he  would  be  guilty  of  contributory  negligence  and  can  not  re- 
cover in  this  action. 

Request  No.  2.  One  of  the  claims  of  the  defendant  is  that 
the  injury  to  the  plaintiff  was  caused  by  negligence  of  the 
plaintiff  in  standing  under  the  boom  or  derrick  at  the  time  of 
the  injury  when  not  necessary,  and  in  disobeying  the  directions 
or  warning  of  the  foreman  to  stand  from  under  the  timbers  and 
derrick  while  the  timbers  were  being  raised,  and  that  in  conse- 
quence of  his  failure  to  so  obey  instructions  and  in  standing 
under  this  boom  when  it  fell  he  was  injured. 

This  also  is  a  question  for  the  jury  to  determine  from  the  evi- 
dence; if  you  find  that  the  plaintiff  had  been  warned  or  di- 
rected to  stand  from  under  the  derrick  while  timbers  were  being 
raised,  or  that  he  knew  that  it  was  dangerous  so  to  do,  and  that 
he  neglected  to  comply  with  such  warning  or  direction  and  keep 
from  under  the  derrick  while  the  timber  was  being  thus  raised, 
and  in  consequence  thereof  he  was  injured,  then  he  would  be 
guilty  of  contributory  negligence  and  could  not  recover  in  this 
action. 

Request  No.  3.     If  the  defendant  provided  a  plank  out  of 

danger  for  the  plaintiff  to  stand  on,  and  where  he  could  do  so 
in  safety  while  the  timber  was  being  lifted,  and  the  plaintiff 

knew  of  such  provision  for  his  safety  and  the  object  and  pur- 
pose thereof,  and  could  thereby  have  easily  avoided  the  injury, 
then  it  was  his  duty  to  so  protect  himself,  and  if  he  neglected 
so  to  do  and  in  consequence  thereof  he  was  injured,  then  he 
would  be  guilty  of  contributory  negligence  and  can  not  recover 
in  this  action. 

Request  No.  4.  Negligence  is  never  presumed.  It  must  be 
proved  or  you  are  to  assume  that  it  does  not  exist. 

Request  No.  5.  If  the  evidence  of  plaintiff  raises  a  presump- 
tion of  contributory  negligence  on  his  part,  the  burden  is  on 
him  to  remove  that  presumption. 

Request  No.  6.  If  all  the  proof  shows  that  by  ordinary  care 
on  the  plaintiff's  part,  he  would  not  have  been  injured,  the 
plaintiff  can  not  recover,  and  your  verdict  must  be  for  the  de- 
fendant. 
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Ordinary  care  is  such  degree  of  care  as  prudent  persons  are 
accustomed  to  use  under  the  circumstances,  thus  varying  in  pro- 
portion to  the  danger  to  be  averted.  The  greater  the  danger,  the 
greater  should  be  the  care.  Such  care  the  plaintiff,  as  well  as 
the  defendant,  was  bound  to  use  in  this  case. 

Bequest  No.  7.  One  who  knowingly  and  unnecessarily  en- 
counters a  peril,  does  not  exercise  ordinary  prudence  and  does 
so  at  his  own  risk.  Should  you  find  that  the  plaintiff  did  this, 
your  verdict  must  be  for  the  defendant. 

Request  No.  8.  The  most  prudent  persons  will  sometimes 
omit  due  care,  but  must  suffer  the  consequences  if  they  do.  Each 
party  must  be  on  guard  against  such  lapses  of  care  on  the  part 
of  the  other.  If  both  are  careless,  the  result  or  damage  must 
rest,  where  it  falls.    There  can  be  no  recovery. 

Bequest  No.  9.  It  is  necessary  for  the  plaintiff  to  show  that 
his  injury  resulted  on  account  of  the  culpable  negligence  of  the 
defendant  or  he  can  not  recover. 


That  portion  of  the  circuit  court  opinion  which  was  reversed 
by  the  Supreme  Court  was  as  follows: 
The  court  in  his  charge,  page  276,  says: 

**In  order  to  recover  in  this  action,  it  is  necessary  for  j'ou  to 
find  that  said  Spellacy,  in  bringing  about  the  said  injury  to 
said  Wallace,  was  not  in  the  Exercise  of  ordinary  care  and  pru- 
dence and  that  Wallace  was  then  and  there  in  the  exercise  of  or- 
dinary care  and  prudence.'' 

It  is  urged  upon  our  attention  that  this  is  prejudicial.  In 
this  contention  we  think  counsel  for  plaintiff  in  error  have 
made  a  valid  objection  to  this  charge.  We  think  the  trial  court, 
whether  inadvertently  or  otherwise,  in  stating  to  the  jury, 
''Spell-acy  in  bringing  about  the  said  injury  to  said  Wallace," 
was  in  error.  The  jury  might  well  understand  that  the  court 
was  saying  to  them  that  Spellacy  brought  about  said  injury  to 
said  Wallace  and  that  it  was  only  necessary  for  them  there- 
after to  find  whether  or  not  Wallace  was  in  the  exercise  of  ordi- 
nary care.    We  think  the  court  in  thus  stating  the  matter  to 
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the  jury  assumed  certain  facts  which  were  in  issue  and  which 
were  prejudicial. 

We  call  attention  to  the  case  in  43  O.  S.,  332: 

**  Where  a  fact,  material  to  the  issue,  concerning  the  exist- 
ence, of  which  there  is  conflict,  in  the  evidence,  is  assumed  by 
the  court,  in  the  charge  to  the  jury,  to  be  fully  established,  the 
province  of  the  jury  is  invaded,  and  prejudicial  error  is  shown." 

Another  case  more  in  point  is  found  in  40  0.  S.,  52 : 

*'In  an  action  to  recover  damages  for  an  injury  to  the  per- 
son through  the  alleged  carelessness  of  another  it  is  error  to 
use  language  in  the  charge  from  which  the  jury  might  reason- 
ably infer  that  the  court  assumed  the  existence  of  material 
facts  that  were  in  dispute." 

We  think  it  clearly  falls  within  the  provisions  of  this  40  O. 
S.  case,  52,  first  section  of  the  syllabus,  and  for  the  error  so  in- 
dicated the  judgment  of  the  court  below  wuU  be  reversed. 


PROSECUTION  FOR  TORTURING  AND  UNNECESSARILY 

ABUSING  A  DOG. 

Common  Pleas  Court  of  Licking  County. 

John  B.  Mick  v.  The  State  op  Ohio. 

Decided,  September  Term,  1903. 

Dogs — Legislation  with  Respect  to — Provisions  Against  Cruelty  to 
Animals  Applicable  to — Prosecution  for  Torturing — Avemuents  of 
Affidavitr— Burden  of  Proof— Sections  6951,  4212-1  and  4212-2. 

The  dog  is  an  animal  within  the  meaning  of  Section  6951,  providing 
penalties  in  cases  of  cruelty  to  animals,  and  one  torturing  or  un- 
necessarily abusing  a  dog  is  liable  under  this  statute,  notwith- 
standing the  dog  had  not  been  brought  within  the  realm  of  prop- 
erty by  returning  him  for  taxation  and  paying  the  tax  on  him 
when  due;  and  the  statutory  provisions  against  dogs  running  at 
large  do  not  relieve  against  prosecutions  for  torture  and  unneces- 
sary abuse. 
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S.  L.  James  and  Kibler  cfe  Kibler,  for  plaintiff  in  error. 
Smythe  dk  Smythe,  contra. 

Seward,  J.  (orally).' 

This  case  comes  into  this  court  upon  a  petition  in  error  by 
John  B.  Mick  v.  the  State  of  Ohio,  wherein  he  complains  that 
there  were  errors  committed  by  the  justice  of  the  peace  in  the 
trial  of  John  B.  Mick  upon  a  charge  of  torturing  and  unneces- 
sarily beating  a  dog. 

The  dog  has  been  in  every  Legislature  for  a  number  of  years, 
not  as  a  member  but  as  a  recipient  of  its  mercy  or  a  subject 
of  its  punishment;  and  I  have  gone  over  the  legislation  for  a 
number  of  years  in  relation  to  the  dog  to  determine  what  his 
rights  and  remedies  are. 

The  Revised  Statutes  of  1880,  being  the  authorized  revision, 
contains  Section  7008,  which  provides  that  the  owner  or  har- 
borer  of  any  animal  of  the  dog  kind  who  permits  such  animal 
to  be  at  large,  away  from  the  premises  occupied  by  him,  unac- 
companied by  any  person,  shall  be  fined  five  dollars,  and  any 
person  may  kill  any  such  animal  so  found  running  at  large. 

This  legislation  was  passed  in  the  70 's,  as  I  now  recollect, 
and  was  carried  into  the  Revised  Statutes  by  the  commission 
appointed  to  revise  the  laws,  and  remained  in  that  shape  until 
April  24th,  1890,  when  the  dog  received  more  attention  at  the 
hands  of  the  Legislature,  and  Section  7008  was  amended  by 
adding  to  that  section  as  it  then  stood  the  words:  provided 
that  if  any  person,  in  attempting  to  kill  such  animal  so  found 
running  at  large,  fails  to  kill  and  wounds  the  same, 'he  shall 
not  be  liable  to  prosecution  under  Section  6951.  That  is  the 
section  under  which  the  state  of  Ohio  claims  that  the  plaintiff 
in  this  case  was  prosecuted  before  the  justice;  while  the  plaint- 
iff in  error  claims  that  he  was  prosecuted  under  the  act  of  April 
9,  1898,  providing  that  whoever  maliciously  kills  or  injures  a 
dog  is  guilty  as  for  the  malicious  destruction  of  property,  the 
same  as  is  provided  in  Section  6863.  This  section  provided 
that  a  dog  should  be  considered  as  property,  and  provided  that 
whoever  stole  or  enticed  the  dog  away  from  the  owner's  prem- 
ises should  be  held  guilty  as  for  larceny,  and  that  whoever  ma- 
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liciously  killed  or  injured  him  should  be  held  guilty  as  for  the 
maliciaus  destruction  of  property. 

The  section  of  the  statute  now  governing  in  the  way  of  dogs 
is  Section  4212-1-2,  and  reads  as  follows : 

** Section  4212-1.  [When  dog  to  he  considered  property,]  Any 
animal  of  the  dog  kind  listed  and  valued  for  taxation  as  other 
(personal)  property,  and  due  return  thereof  made  by  the  owner 
or  harborer  to  the  assessor  or  county  auditor,  and  the  per 
capita  tax  on  such  animals  in  addition  to  the  proper  tax  on 
any  valuation  which  may  have  been  placed  on  such  animal  by 
the  owner  or  harborer  thereof  shall  have  been  paid  when  due, 
shall  be  considered  as  property,  and  such  animal  shall  have  all 
the  rights  and  privileges  and  be  subject  to  the  same  restraints 
as  are  provided  by  law  for  other  live  stock:  provided  that  no 
recovery  shall  be  had  for  the  malicious  and  unlawful  killing 
of  such  animal,  in  excess  of  double  the  amount  for  which  any 
such  dog  is  listed  for  taxation ;  provided,  further,  that  nothing 
in  this  section  shall  be  so  construed  as  to  make  it  unlawful  for 
any  person  to  kill  any  animal  of  the  dog  kind  that  chases,  wor- 
ries, injures  or  kills  any  sheep,  lamb,  goat,  kid,  domestic  fowl, 
animal  or  person ;  and  provided,  further,  that  if  any  person  in 
attempting  to  kill  such  animal  so  running  at  large,  fails  to 
kill,  and  wounds  the  same,  he  shall  not  be  liable  to  prosecution 
under  Section  6951  which  provides  against  cruelty  to  animals. 

**  Section  4212-2.  Any  animal  of  the  dog  kind  that  chases, 
worries,  injures,  or  kills  any  sheep,  lamb,  goat,  kid,  domestic 
fowl,  animal  or  person,  may  be  killed  by  any  person  at  any 
time  or  place.  And  the  owner,  owners  or  harborers  of  any 
animal  of  the  dog  kind  that  chases,  worries,  injures,  or  kills 
any  sheep,  lamb,  goat,  kid,  animal  or  person,  shall  be  jointly 
and  severally  liable  to  any  person  so  damaged  to  the  full  amount 
of  the  ihjury  done;  and  the  court  or  justice,  before  whom  the 
recovery  is  had  for  any  such  injury,  shall  declare  the  animal 
found  to  have  occasioned  the  injury  to  be  a  common  nuisance 
and  order  the  defendant  to  kill  or  cause  to  be  killed  such  ani- 
mal within  twenty-four  hours  after  the  rendition  of  the  judg- 
ment; or  the  court  or  justice  may  order  any  constable  or  mar- 
shal or  sheriff  to  kill  such  animal. ' ' 

I  might  say  that  the  State  of  Ohio  claims"  that  this  prosecu- 
tion was  brought  under  Section  6951,  and  it  might  be  well  to 
read  that  section,  because  we  have  to  determine  whether  the 
case  was  brought  under  that  section,  and  properly  brought  un- 
der that  section.    That  section  reads  as  follows; 
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**  Whoever  overdrives,  overloads,  tortures,  deprives  of  nec- 
essary susteiianee,  or  unnecessarily  or  cruelly  beats,  or  need- 
lessly mutilates  or  kills  any  animal,  or  impounds  or  confines 
any  animal  in  any  place  and  fails  to  supply  tlie  same  during 
such  confinement  with  a  sufficient  quantity  of  good,  wholesome 
food  and  water,  or  carries  in  or  upon  any  vehicle,  or  otherwise, 
any  animal  in  a  cruel  or  inhuman  manner,  or  who  keeps  cows 
or  other  animals  in  any  inclosure  without  wholesome  exercise 
and  change  of  air,  feeds  cows  on  food  that  produces  impure  or 
unwholesome  milk,  or  abandons  to  die  any  old,  maimed,  sick, 
infirm  or  diseased  animal,  or  works  the  same,  or,  being  a  per- 
son or  corporation  engaged  in  transporting  live  stock,  detains 
such  stock  in  railroad  cars,  or  in  compartments  for  a  longer 
continuous  period  than  twenty-four  hours  after  the  same  are 
so  placed,  either  within  or  beyond  this  state,  without  applying 
the  same  with  necessary  food,  water  and  attention,  or  permits 
such  stock  to  be  so  crowded  together  as  to  overlie,  crush,  wound, 
or  kill  each  other,  shall  be  fined  not  more  than  two  hundred  nor 
less  than  five  dollars,  or  imprisoned  not  more  than  sixty  days, 
or  both.'' 

Now,  looking  at  the  averment  of  the  affidavit  alleging  that 
the  dog  was  listed  for  taxation.  That  was  not  necessary  under 
this  provision  of  the  statute,  but  that  allegation  is  made,  and 
that  is  the  reason  that  the  plaintiff  in  error  claims  that  it  is 
prosecuted  under  the  section  which  I  have  read,  which  provides 
that  a  dog  shall  be  listed  for  taxation,  and  if  he  was  so  listed, 
that  he  became  property;  and  it  provides  also  that  the  tax  on 
him  must  be  paid  before  the  owner  of  the  dog  could  recover 
compensation  for  his  loss  by  being  killed  by  anybody.  It  is 
claimed  on  the  part  of  the  plaintiff  in  error  that  this  section 
does  not  apply,  because  a  dog  is  not  an  animal  such  as  is  pro- 
vided for  in  this  section.  The  court  does  not  think  that  is 
tenable ;  the  court  thinks  he  is  an  animal,  and  other  things  being 
equal  he  would  come  under  this  provision  of  the  statute.  It 
provides  not  only  for  animals  used  in  the  daily  business  or 
avocation  of  life,  but  all  animals,  whether  domestic  or  other- 
wise. A  person  would  have  no  right  to  tie  up  a  dog  and  leave 
that  dog  without  food,  knowing  it  was  tied. up  and  doing  it 
for  the  purpose  of  having  it  starve  to  death.  It  is  for  the  pur- 
pose of  preventing  cruelty  to  animals  that  this  section  was 
passed* 
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But,  the  testimony  shows  that  this  dog  was  at  large  in  the 
streets  of  the  city,  and  shows  that  he  had  been  at  large,  and 
the  section  of  the  statute  governing  in  this  respect,  as  it  now 
exists  is  Section  4212  as  it  now  appears  in  the  Revised  Stat- 
utes.   It  will  be  found  in  Year  Book,  Vol.  94 : 

**Any  animal  of  the  dog  kind  listed  and  valued  for  taxation 
as  other  (personal)  property,  and  due  return  thereof  made  by 
the  owner  or  harborer  to  the  assessor  or  county  auditor,  and 
the  per  capita  tax  upon  such  animals  in  addition  to  the  proper 
tax  on  any  valuation  which  may  have  been  placed  on  such 
animal  by  the  owner  or  harborer  thereof  shall  have  been  paid 
when  due,  shall  be  considered  as  property,  and  such  animal  shall 
have  all  the  rights  and  privileges  and  be  subject  to  the  same  re- 
straints as  are  provided  by  law  for  other  live  stock." 

• 

It  is  claimed  by  the  plaintiff  in  error  that  this  dog  is  not 
property  because  the  tax  upon  him  was  not  paid.  That  is  true. 
He  would  not  be  property  unless  he  had  been  returned  for  taxa- 
tion, and  the  tax  was  paid.  But,  does  the  fact  that  the  dog  is 
not  property  prevent  Section  6951  from  having  effect  where 
the  dog  is  tortured  or  unnecessarily  beaten  and  injured?  The 
court  thinks  not.  If  he  is  unnecessarily  tortured,  the  person 
would  be  liable  under  Section  6951,  other  things  being  equal. 

Now,  it  appears  clearly  to  the  mind  of  the  court  that  this  dog 
was  at  large,  without  being  accompanied  by  its  owner.  I  know 
it  is  claimed  that  this  was  his  old  home,  and  it  is  said  by  some 
one  that  a  dog  will  follow  its  owner  wherever  he  may  go;  he 
may  be  a  man  of  affluence  and  be  reduced  to  penury,  but  the  dog 
will  follow  him  to  a  hovel  and  there  lie  at  his  door.  That 
is  true,  but  then  the  owner  must  take  care  of  the  dog.  He  must 
not  permit  the  dog  to  run  at  large.  If  he  does  permit  it  to  run 
at  large,  any  person  has  a  right  to  kill  him. 

The  testimony  shows  that  this  dog  was  in  Mick's  yard  on  the 
12th  of  April ;  that  Mrs.  Mick  took  hold  of  him  and  tried  to  put 
him  out  of  the  yard,  and  did  not  succeed.  The  dog  rebelled; 
he  did  not  want  to  go  out  of  the  yard.  She  had  him  by  the  col- 
lar, trying  to  lead  him  out;  Mr.  Mick  told  her  to  leave  him 
alone;  that  the  dog  might  bite  her;  and  there  is  one  witness 
only  who  testifies  that  she  saw  Mick  kick  this  dog,  and  that  he 
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raised  him  clear  off  of  the  ground.  It  is  testified  that  the  dog 
would  weigh  150  pounds.  This  witness  lives  some  distance  east 
of  Mick's  house,  across  the  street;  afterwards  she  took  the 
stand  and  said  that  she  did  not  mean  that  he  lifted  the  whole 
dog  off  of  the  ground,  but  a  part  of  it.  Now,  Mick  testified  that 
he  opened  the  gate  with  his  right  hand  and  pushed  him  out  with 
his  foot,  against  the  hind  part  of  the  dog.  Mick  is  corroborated 
by  two  witnesses  who  were  on  Mick's  porch  at  the  time,  and 
by  some  neighbors.  They  say  that  they  saw  all  that  he  did  to 
the  dog.  But  the  dog  is  found  in  a  bad  condition.  There  is  - 
some  difference  between  the  witnesses  as  to  where  he  was  hurt. 
Some  of  the  witnesses  say  on  the  right  side,  and  some  on  the  left 
side.  Dr.  Jones  says  his  testicles  were  badly  swollen,  etc.  But 
on^the  11th  inst.  the  dog  was  taken  about  two  miles  east  of  New- 
ark by  the  father-in-law  of  the  owner  of  the  dog,  where  he 
stayed  and  was  there  about  11  o'clock  on  Sunday  morning,  and 
that  was  the  last  that  was  seen  of  him,  there,  but  he  was  in 
Mick's  yard  about  noon  or  shortly  afterwards. 

If  the  court  is  to  believe  this  testimony — that  Mick  simply 
took  hold  of  the  gate  and  put  his  foot  against  his  hind  part  and 
pushed  him  out  of  the  gate — he  could  not  have  effected  any  such 
injury  as  is  claimed  to  have  been  inflicted  upon  that  dog.  The 
dog  was  not  at  home.  Mick  had  a  right  to  put  him  out  of  his 
yard.  He  had  a  right  to  use  the  necessary  force  to  eject  him 
from  his  yard.  The  dog  hadn't  any  business  in  that  yard.  If 
Mick  used  only  such  force  as  was  necessary  to  eject  him  from 
the  yard,  then  he  would  not  be  liable  either  civilly  or  criminally. 
The  dog  might  have  been  hurt  in  some  other  place,  on  some  other 
occasion  than  this  time,  and  the  burden  was  on  the  state  to  show 
to  the  justice,  beyond  a  reasonable  doubt,  that  what  Mick  did 
there  to  that  dog  caused  the  injury  which  the  dog  was  found  to 
have  sustained  afterwards.  Dr.  Jones  was  not  called  for  some 
days  afterwards.  There  is  some  testimony  to  show  that  the  dog 
was  out  on  the  street  before  Dr.  Jones  was  called  to  see  him. 
That  is  disputed.  The  testimony  is  all  in  dispute  about  that 
feature  of  the  case ;  but  the  law,  as  the  court  has  read  from  this 
section  of  the  statute — Section  4212-1-2,  is  the  law  governing 
dogs  in  this  respect,  including  Section  6951,  which  provides  for 


80  LICKING  COUNTY  COMMON  PLEAS. 

Moore  v.  Whitehead.  [Vol.  VIII,  N.  S. 

the  punishment  of  a  person  who  tortures  or  abuses  an  animal. 

Now,  the  eourt  does  not  think  that  Mr.  Mick  could  have  been 
held  to  this  charge,  unless  he  used  more  force  than  was  neces- 
sary to  eject  that  dog  from  that  yard;  and  the  preponderance 
of  the  testimony,  as  the  court  views  it,  was  clearly  that  he  did 
not  use  any  more  force  than  was  necessary.  It  is  said  by  some 
of  the  witnesses  that  he  threw  stones  at  the  dog,  but  no  one  says 
that  he  hit  him;  not  anybody;  and  he  says  he  simply  threw 
some  pebbles  and  told  the  dog  to  go  home.  It  is  in  evidenfee 
that  the  dog  howled,  and  went  across  the  street,  and  was  in  other 
yards  and  came  back  there.  The  court  does  not  think  that 
this  testimony  shows,  beyond  a  reasonable  doubt,  that  Mick  in- 
flicted the  injury  which  was  shown  to  have  caused  the  dog  the 
pain  that  he  seemed  to  have  suffered  afterwards.  This  must  be 
shown  beyond  a  reasonable  doubt,  and  the  court  thinks  clearly 
that  there  i^  a  very  reasonable  doubt  here  as  to  whether  Mick 
inflicted  this  injury. 

I  very  much  doubt  whether  this  affidavit  is  good,  unless  it  al- 
leges that  the  dog  was  not  at  large.  I  think  if  the  dog  was  at 
large  Mick  would  have  a  right  to  kill  him,  and  I  think  the  affi- 
davit should  state  and  the  burden  is  on  the  state  to  show  that 
the  dog  was  not  at  large  at  the  time  the  injury  was  inflicted. 

The  judgment  will  be  reversed. 


TITL£  OF  PURCHASER  OF  HORSE  AGAINST  LIEN  OF 

STABLE  KEEPER. 

Ck>mmon  Pleas  Court  of  Licking  County. 
John  Moore  v.  Charles  Whitehead. 

Decided,  September  Term,  1908. 

Lien  for  Care  of  Animals — Title  of  Purchaser  from  Owner  Without 
Notioe  of  Lien  for  Keep — Possession — Replevin — Section  3212. 

Where  a  stable  keeper  parts  with  possession  of  a  horse  upon  which 
he  has  a  lien  for  keep,  the  title  of  a  purchaser  of  the  horse  for 
value  and  without  notice  is  superior  to  the  lien  of  the  stable 
keeper. 
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J.  R.  Fitzgibbon,  for  plaintiff. 
8.  L.  James,  contira. 

WiCKHAM,  J. 

This  is  an  action  in  replevin.  The  defendant  filed  an  answer 
to  the  petition  of  the  plaintiff,  and  the  plaintiff  filed  a  general 
demurrer  to  the  answer.  The  case  is  submitted  to  the  court  on 
that  demurrer. 

The  facts  as  they  appear  from  the  answer  are,  in  substance,  as 
follows:  The  defendant  in  1905  was  the  owner  and  proprietor 
of  a  boarding  stable  for  horses  in  the  city  of  Newark,  Licking 
county,  Ohio;  that  he  boarded  a  horse  for  some  person  whose 
name  does  not  appear  in  the  answer,  which  owner  was  accus- 
tomed to  drive  his  horse  about  the  city  and  vicinity,  after 
which  it  was  returned  to  the  defendant's  boarding  stable.  This 
occurred  very  frequently,  as  is  usual  with  persons  who  keep  a 
horse  and  hire  it  boarded  by  a  stable-keeper. 

The  owner  of  the  horse,  in  1905,  was  indebted  to  the  defend- 
ant for  board  and  care  of  the  horse.  He  went  to  the  defend- 
ant's stable  one  day  in  June,  1905,  as  it  was  his  custom  to  do, 
and  told  an  employe  that  he  wished  to  take  a  drive ;  defendant 
was  not  present,  and  the  employe  hitched  the  horse  to  the  con- 
veyjince,  and  the  owner  drove  it  away.  While  out  driving  on 
that  occasion  he  sold  the  horse  to  the  plaintiff,  who  purchased  it 
without  knowledge  that  the  owner  was  indebted  to  the  defend- 
ant for  board  and  keep  of  the  horse;  that  is  to  say,  he  was  a 
purchaser  of  the  horse  in  good  faith  and  for  value,  without  any 
notice  of  any  claim  upon  the  horse  by  the  defendant  by  way  of 
lien  or  otherwise. 

The  defendant  claimed  a  lien  upon  the  horse  for  its  board  and 
keep  under  Section  3212,  Revised  Statutes  of  Ohio.  The  horse 
was  not  returned  to  the  defendant's  stable  on  that  day,  and 
on  a  subsequent  day  he  saw  it  standing  upon  a  public  street  of 
the  city  of  Newark,  hitched  to  a  post;  he  thereupon  unhitched 
the  horse  and  took  it  to  his  stable,  claiming  the  right  to  its 
possession  by  virtue  of  a  stable-keeper's  lien,  and  thereupon  the 
plaintiff  replevined  the  horse. 
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The  demurrer  raises  the  question  whether  at  the  time  of  the 
purchase  of  the  horse  by  the  plaintiff,  he  took  it  subject  to  the 
stable-keeper's  lien,  or  upon  the  other  hand  whether  by  volun- 
tarily permitting  the  former  owner  to  take  his  horse  away  from 
his  stable  and  use  it,  the  stable-keeper  lost  the  lien  as  between 
himself  and  the  plaintiff,  a  purchaser  for  value  without  notice 
of  the  lien. 

Counsel  for  defendant  cite  the  ease  of  Seebaum  v.  Handy,  46 
O.  S.,  560,  and  say  they  rely  upon  that  authority.  The  case 
cited  by  counsel  is  no  authority.  It  and  the  case  before  us  are 
entirely  dissimilar  in  their  facts.  In  that  case  Handy  lived 
outside  of  the  city  of  Cincinnati,  and  he  frequently  drove  into 
the  city  and  left  his  horse  at  a  livery  stable  to  be  fed  and  cared 
for;  he  was  a  customer  of  the  stable-keeper's  for  a  long  time, 
and  became  indebted  to  him  for  horse  feed  and  care  to  the 
amount  of  more  than  $100.  He  was  accustomed  to  get  his  horse 
and  drive  home  in  the  evening  of  every  day,  or  nearly  every 
day  his  horse  was  boarded  at  the  stable.  Mr.  Handy  was  acci- 
dentally killed,  and  later  the  administrator  of  his  estate  drove 
the  horse  into  the  city  and  put  it  into  another  stable,  whereupon 
a  creditor  of  Handy,  the  plaintiff  Seebaum,  replevined  the  horse. 

Our  Supreme  Court  in  that  case  held  that  Seebaum  had  no 
lien  on  the  horse  for  its  keep;  that  his  case  was  not  within  the 
provisions  of  Section  3212,  Revised  Statutes.  The  court  ex- 
pressly say,  at  pages  568-9 : 

**What  should  be  the  rule  in  cases  where  the  animal  is  placed 
by  the  owner  with  a  person  to  be  fed  and  cared  for — not  tem- 
porarily, a  horse  being  ordinarily  kept  at  home  or  somewhere 
else  by  the  owner — but  permanently  for  some  time,  either  defi- 
nite or  indefinite,  presents  a  different  question.'* 

The  case  mentioned  by  the  Supreme  Court  is  our  case  and 
presents,  as  the  court  say,  an  entirely  different  question  from  the 
one  before  the  court  in  the  case  cited,  and  the  court  say  they 
express  no  opinion ;  the  language  is  : 

**In  such  case  where  the  owner  is  allowed  to  use  it,  its 
voluntary  delivery  to  him  for  such  purposes,  might  be  said  to 
imply  a  contract  to  return  the  animal,  and  a  failure  to  do  so 
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would  be  such  a  fraud  as  to  estop  the  owner  from  setting  up  that 
the  lien  had  been  lost  by  such  voluntary  delivery.  But  this 
is  not  the  case  before  us,  and  we  express  no  definite  opinion  upon 
it  at  this  time." 

I  find  no  case  in  point  that  sustains  the  claim  of  counsel  for 
defendant,  that  a  stable-keeper's  lien  is  paramount  to  the  title 
of  the  purchaser,  except  one  case  which  I  will  call  attention  to 
later.  I  find  authorities  which  hold  that  the  stable-keeper's 
lien  is  not  lost,  as  between  him  and  the  owner  of  the  horse,  by 
permitting  the  owner  to  take  the  horse  out  of  his  possession  for 
use  in  the  usual  way  {Young  v.  Kimball,  23  Pa.  St.,  193) ;  nor 
between  the  stable-keeper  and  an  attaching  creditor.  Welch  v. 
Barnes,  65  N.  W.  Rep.,  675. 

In  the  case  last  cited  the  court  go  out  of  their  way  to  hold 
that  the  lien  is  not  lost  as  between  the  stable-keeper  and  a  pur- 
chaser for  value  without  notice  of  the  lien,  and  this  case  would 
be  an  authority  in  point  were  not  the  expression  a  mere  dictum. 
They  say: 

**And  this  being  so  the  statute  could  not  have  intended  to  al- 
low the  owner  to  destroy  the  lien  of  the  stable-keeper  while  hav- 
ing the  possession  of  the  horse  on  the  street  at  the  time  of  selling 
or  mortgaging  it  to  a  stranger  without  notice  of  the  lien.  On 
the  contrary  we  are  of  opinion  that  every  person  is  bound  to 
know  that  when  he  is  about  to  become  the  purchaser  or  mort- 
gagee of  a  horse  found  upon  the  street  in  the  custody  of  its 
owner,  it  is  incumbent  upon  him  to  make  inquiry  as  to  the  place 
where  the  horse  is  boarded,  and  whether  anything  is  due  for 
its  keeping.  There  is  no  greater  hardship  in  this  rule  than  there 
is  in  the  general  rule  with  respect  to  purchasers  of  personal 
property — that  the  purchaser  gets  no  better  title  than  the  seller 
has." 

As  against  this  dictum,  if  it  is  to  be  regarded  as  any  author- 
ity, we  cite  the  case  of  Marseilles  Mfg.  Co.  v.  Morgan,  10  N.  W. 
Rep.,  462,  where  it  was  held  that  C,  the  owner  of  the  horses, 
having  executed  a  mortgage  to  the  Marseilles  Mfg.  Co.,  the 
mortgagee's  title  to  the  property  was  superior  to  that  of  ]\Ior- 
gan,  who  claimed  a  lien  for  their  feed  and  keep. 

Another  authority  in  point  is  the  case  of  Vinal  v.  Spoffard, 
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a  Massachusetts  case,  found  reported  in  the  29  N.  E.  Rep., 
page  288;  the  second  paragraph  of  the  syllabus  reads: 

**  Where  a  horse,  kept  at  a  livery  stable,  is  used  daily  by  the 
owner  in  his  business,  and  is  sold  by  him  without  the  knowledge 
of  the  stable-keeper  and  delivered  to  the  purchaser,  the  stable- 
keeper  loses  his  lien  for  his  bill,  and  can  not  regain  it  by  seizing 
the  horse." 

This  case  is  directly  in  point,  and  in  our  judgment  is  better 
authority  than  the  North  Dakota  case  above  cited,  under  the 
title  of  Welch  v.  Barnes,  The  reasons  given  by  the  Dakota 
court  do  not  seem  to  us  to  be  sound.  It  places  too  great  a  hard- 
ship upon  the  purchaser  of  the  horse.  We  think  it  is  the  policy 
of  the  law  not  to  restrict  the  alienation  of  property.  A  pur- 
chaser of  a  horse  ought  not  to  be  required  to  buy  at  his  peril, 
nor  ought  he  to  be  put  upon  inquiry  to  inquire  of  every  feed 
stable-keeper,  farrier,  or  others,  whether  they  have  liens  upon  a 
horse  offered  for  sale.  If  one  of  two  persons  must  suffer  loss, 
it  should  be  he  w^ho  voluntarily  puts  it  into  the  power  of  the 
owner  of  the  horse  to  create  the  loss,  and  where  a  lien-holder 
voluntarily  parts  with  possession  and  the  owner  sells,  the  stable- 
keeper  should  lose  his  lien  rather  than  an  innocent  purchaser 
without  notice  be  required  to  pay  the  amount  of  the  seller's 
debt  before  he  acquires  a  good  title. 

Possession  of  chattel  property  is  in  one  sense  evidence  of 
ownership,  and  a  purchaser  has  the  right  to  presume,  as  against 
another  who  claims  a  lien,  that  the  seller  in  possession  is  the 
owner  and  can  convey  a  good  title.  Whatever  the  rule  may  bo 
as  between  the  stable-keeper  and  the  owner,  or  between  the 
stable-keeper  and  an  attaching  creditor,  our  conclusion  is  that 
as  between  the  stable-keeper  and  a  purchaser  for  value  without 
notice  of  the  claimed  lien,  the  purchaser  has  the  prior  right. 

Entertaining  this  view,  our  judgment  is  that  the  demurrer 
should  be  sustained. 


NISI  PRIUS  REPORTS— NEW  SERIES.  86 

1909.]  State  v.  Golllns  et  aL 


UABBLTTY  FOR  KEIPINC  HIGHWAYS  IN  REPAIIL 

Common  Pleas  Court  of  Clark  County. 

State  of  Ohio  v.  Charles  C.  Collins  et  al  and  State  op  Ohio 

V.  Virginia  Twichell  et  al. 

Decided,  October  Term.  1908. 

County  Commissioners — Omission  of  Duty— Not  a  Foundation  for  Re- 
covery of  Private  Damages— Negligence  as  to  Condition  of  Roads 
and  Bridges — Sureties  for  Commissioners  not  Liahle-^Errors  of 
Judgment — Sections  8^4  <ind  845. 

A  county  commissioner.  In  the  absence  of  bad  faith  or  a  corrupt  mo- 
tive, is  not  liable  individually  or  upon  his  official  bond,  for  the 
failure  of  the  board  of  commissioners  of  which  he  is  a  member  to 
keep  the  highways  and  bridges  in  proper  repair. 

Lawrence  A.  Layborne,  Prosecuting  Attorney,  for  plaintiff. 
Martin  &  Martin,  William  M,  Rockel,  Hagan  &  Hagan  and 
Kiefer  &  Kiefer,  for  defendants. 

Allread,  J. 

These  actions  were  brought  by  the  state,  for  the  use  of  Clarke 
county,  against  the  defendants,  upon  the  oflScial  bonds  of  the 
county  commissioners  of  Clarke  county,  to  recover  the  amount 
the  county  has  been  compelled  to  pay  as  damages  to  the  owner 
and  occupants  of  an  automobile  who  were  injured  by  a  failure 
of  the  board  of  commissioners  to  keep  the  highway  and  bridge 
at  a  certain  point  in  proper  repair. 

The  cases  are  submitted  upon  demurrer  to  the  petition.  The 
main  and  controlling  question  is  whether  the  commissioners  are 
liable  upon  their  official  bonds  for  a  failure  to  keep  the  high- 
ways and  bridges  of  the  county  in  proper  repafr. 

It  is  conceded  that  prior  to  the  act  of  1894  neither  the  board 
of  commissioners  in  their  ofiScial  capacity  nor  as  individuals,  in 
the  absence  of  bad  faith  or  a  corrupt  motive,  were  liable  to  a 
party  injured  by  neglect  to  keep  the  highways  and  bridge  in 
repair. 

The  prosecuting  attorney  who  brings  this  action  founds  his 
contention  upon  the  phraseology  of  Section  84;>,  Revised  Stat- 
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utes,  as  amended  in  1894,  and  Section  844,  fixing  and  prescribing 
the  liability  of  the  oflBcial  bond. 

Section  845  provides  among  other  things  that: 

**Any-  such  board  of  commissioners  shall  be  liable  in  their 
ofHcial  capacity  for  any  damages  received  by  reason  of  the  negli- 
gence or  carelessness  of  said  commissioners  in  keeping  any  such 
road  or  bridge  in  proper  repair.  *' 

Section  844  provides  that  the  official  bond  of  a  county  com- 
missioner **  shall  be  conditioned  for  the  faithful  discharge  of 
his  oflScial  duties  and  for  the  payment  of  any  loss  or  damage 
that  the  county  may  sustain  by  reason  of  his  failure  therein." 

In  the  case  of  Commissioners  v.  Coffm^n,  60  0.  S.,  527,  it  was 
held  that  the  county  through  the  commissioners  in  their  official , 
capacity  was  liable  to  the  party  injured  for  neglect,  but  the 
court  expressed  no  opinion  as  to  the  liability  of  the  commission- 
ers individually  or  upon  their  official  bonds. 

The  prosecuting  attorney  relies  upon  the  last  clause  of  the  con- 
dition of  the  official  bond  providing  for  the  payment  of  any 
loss  or  damage  that  the  county  may  sustain,  etc.  It  must,  how- 
ever, be  noted  that  the  liability  to  the  county  is  founded  upon 
the  failure  of  the  commissioner  to  faithfully  discharge  his  duty. 

The  second  clause  fixing  the  liability  of  the  commissioner  and 
his  sureties  is  not  more  burdensome  and  exacting  than  his  gen- 
eral liability  under  the  first  clause  providing  a  faithful  dis- 
charge of  his  official  duties. 

A  condition  in  an  oflScial  bond  for  the  faithful  discharge  of 
oflRcial  duties  does  not  add  to  the  common  law  liability  of  the  of- 
ficer. State  V.  Chadimck,  10  Oregon,  465 ;  State  v.  Mitchetier,  123 
Ind.,  449;  Seaman  v.  Patten,  Cain's  Rep.  (N.  Y.),  312. 

By  repeated  decisions  of  our  Supreme  Court,  a  public  oflScial 
is  not  liable  individually  in  the  absence  of  bad  faith  or  a 
corrupt  motive  for  failure  to  properly  perform  a  duty  involv- 
ing judgment  and  discretion.  Thomas  v.  Wilton,  40  0.  S.,  516 ; 
Gregory  v.  Small,  39  0.  S.,  346 ;  Stewart  v.  Southard,  17  0.  S., 
412;  Ramsey  v.  Riley,  13  0.,  107;  Commissioners  of  Browii 
County  V.  Butt,  2  0.,  353. 

And  this  rule  is  specially  applicable  to  oflSoers  having  charge 
pf  higbT^ajr^  «i4  bri(J8««»    Duvlap  v,  Kn^fPi  14  0,  S,,  64, 
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The  rule  established  by  these  cases  has  been  cited  with  ap- 
proval in  the  late  case  of  State  v.  Bair,  71  0.  S.,  427. 

To  create  a  personal  liability  for  mere  failure  to  perform  a 
duty,  say  the  court  in  the  case  of  Dunlap  v.  Knapp,  supra,  the 
duty  devolving  upon  the  officer  must  be  ''entire,  absolute  and 
perfect,"  and  that  the  repair  of  roads  depends  upon  a  variety 
of  circumstances,  chief  among  which  is  the  availability  of  un- 
appropriated funds  and  labor  to  make  the  repairs.  The  duty 
is  therefore  one  of  judgment  and  discretion. 

In  Stewart  v.  Southard,  supra,  cited  with  approval  in  State  v. 
Bair,  it  is  said  of  a  private  action  against  a  public  officer  that: 

"There  is  no  instance  of  an  action  of  this  sort  maintained 
for  an  act  arising  merely  for  an  error  of  judgment.  *' 

And  the  court  in  State  v.  Bair  also  cites  with  approval  from 
the  case  of  Ramsey  v.  Riley  that : 

"An  officer  acting  within  the  scope  of  his  duty  is  only  re- 
sponsible for  an  injury  resulting  from  a  corrupt  motive." 

In  the  case  of  Dunlap  v.  Knapp  it  is  laid  down  that : 

"Where  the  duty  is  imposed  by  statute  upon  minor  political 
organizations  without  their  consent,  for  purposes  of  public 
policy,  and  not  for  their  benefit  but  that  of  the  public  at  large, 
such  omission  of  duty  lays  no  foundation  for  the  recovery  of 
private  damages,  unless  such  recovery  is  expressly  authorized  by 
the  statute." 

In  the  case  of  Thomas  v.  Wilton,  supra,  it  is  said  in  the 
syllabus  that : 

"County  commissioners  who  act  in  their  official  capacity  in 
good  faith,  and  in  the  honest  discharge  of  official  duty,  can  not 
be  held  to  personally  respond  in  damage^." 

So  well  settled  has  been  the  law  in  this  respect  that  no  case* 
of  liability  has  been  maintained  in  any  well  considered  case,  al- 
though many  instances  have  occurred  in  which  injuries  have 
been  inflicted  by  neglect,  and  "this  fact  alone,"  says  the  court 
in  Dunlap  v.  Knapp,  "is  strong,  if  not  conclusive  evidence  that 
in  public  estimation  no  such  action  is  maintainable." 

This  being  the  accepted  law,  not  only  among  lawyers  but  in 

public  ^imfttioo,  it  would  appear  tbat  an  iutention  tp  charge 
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the  private  liability  of  public  officers  and  their  sureties  l)y  an 
act  of  the  Legislature  should  clearly  appear  from  the  terms  of 
the  act.  It  should  not  be  inferred  from  doubtful  words  as  against 
public  officers  and  their  sureties  who  have  acted  upon  the  general 
acceptation  of  the  law. 

In  the  act  of  1894  the  Legislature  chose  the  section  relating 
to  the  public  capacity  of  the  commissioners  for  amendment. 
If  the  Legislature  had  in  mind  increasing  the  liabillity  of  the 
individual  commissioners  upon  their  bond  they  would  very 
probably  have  chosen  Section  844  for  amendment  and  given  the 
right  of  action  direct.  The  language  employed  indicates  that 
public  liability  was  the  purpose  of  the  amendment. 

The  liability  is  charged  against  **the  board  of  county  commis- 
sioners" and  **in  their  official  capacity.''  The  latter  clause  was 
evidently  intended  to  emphasize  the  public  character  of  the 
liability,  and  makes  still  more  evident  the  legislative  intent  to 
charge  the  liability  against  the  county. 

The  court  is  therefore  forced  to  the  conclusion  that  the  amend- 
ment of  1894,  Section  845,  did  not  extend  the  liability  of  the 
commissioners  individually  or  "upon  their  official  bonds.  This 
view  is  in  harmony  with  the  clear  weight  of  authority,  both  in 
text  books  and  in  the  decided  cases.  Abbott's  Mun.  Corp.,  Sec. 
672-983;  Tracey  v.  Swartout,  10  Pet.  (U.  S.),  80;  McCormick 
V.  Burt,  95  111.,  263 ;  Nagle  v.  Wakely,  161  III,  367 ;  Waldron  v. 
Berry,  51  N.  H.,  136;  Daniels  v.  Hathaway,  65  Vt.,  234;  Pal- 
mer V.  Toum,  23  N.  H.,  314. 

This  view  is  also  sustained  by  reason.  A  commissioner  is 
bound  to  exercise  an  honest  judgment  upon  all  matters  of  dis- 
cretion and  duty  entrusted  to  him. 

The  theory  of  the  plaintiff  would  give  the  county  the  ad- 
vantage of  all  acts  of  the  officer  wherein  his  judgment  was  good, 
and  hold  him  responsible  for  all  errors  and  mistakes.  This  is 
fairly  stated  in  the  opinion  in  Nagle  v.  Wakely,  supra : 

**The  towns  make  their  selections  of  commissioners  to  exer- 
cise their  judgment  and  discretion  in  repairing  and  improving 
the  roads  and  bridges  of  the  town,  and  when  the  public  have 
had  a  fair  and  honest  exercise  of  that  judgment  and  discretion 
they  have  got  all,  we  think,  they  are  entitled  to.  It  would  be 
against  reason  to  elect  commissioners  to  use  their  best  judgment, 
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and  then  sue  them  for  doing  it.  We  do  not  think  the  commis- 
sioners, who  in  good  faith  and  to  the  best  of  their  ability  have 
expended  the  means  at  their  command  where  they  seem  to 
them  most  needed,  can  be  called  upon  to  justify  their  judgments 
to  the  satisfaction  of  a  jury  at  the  peril,  of  their  savings. '  * 

The  liability  stated  in  the  petition  is  founded  upon  the  acts 
of  the  commissioners  in  carelessly,  negligently,  and  willfully 
permitting  the  ditch  trench  or  open  space  ten  feet  deep  between 
embankments  caused  by  the  tearing  down  or  removal  of  a 
bridge,  to  remain  open,  exposed  and  unguarded  without  any 
protection  by  means  of  light  signal,  railing  or  other  barrier,  to 
apprise  passers-by  of  the  existence  of  said  open  space. 

It  may  be  conceded  that  a  strong  case  of  negligence  is  stated 
against  the  commissioners  in  taking  out  this  bridge  and  leaving 
the  space  open  and  unguarded,  yet  no  showing  of  bad  faith  or 
dishonesty  is  made. 

The  facts  stated  do  not  therefore  constitute  a  cause  of  ac- 
tion, and  the  demurrers  are  siistained. 


PROSECUTION  UNDSR  COUNTY  LOCAL  OPTION  LAW. 

Common  Pleas  Court  of  Coshocton  County.  I 

ii 

Daniel  Lamma  v.  The  State  op  Ohio.  ^ 

Decided,  January,  1909. 

Criminal  Law — Violation  of  County  Local  Option  Law — When  Affida- 
vit Charging  Violation  is  Sufficient — "Furnishing''  as  Used  in  the 
Statute — Intoxicating  Liquor  is  Furnished  as  a  **Beverag€"  When 
— Maximum  Penalty  Warranted,  When — Error  to  Proceedings  Be- 
fore a  Mayor. 

1.  An  affidavit  charging  violation  of  the  county  local  option  law  is  suffi- 

cient, when  it  avers  that  the  defendant,  at  a  time  and  place  named, 
,  did  then  and  there  furnish  intoxicating  liquors  as  a  beverage  to 
a  person  named,  and  that  the  furnishing  of  said  intoxicating  liquor 
by  defendant  as  aforesaid  was  then  and  there  prohibited  and  un- 
lawful. 

2.  The  word  "furnishing,''  as  used  in  this  act,  should  be  given  a  broad 

meaning  for  the  purpose  of  carrying  out  the  will  of  the  people  as 
expressed  at  the  ballot  box;  and  when  it  appears  that  the  defenc|- 
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ant  authorized  one  of  the  witnesses  in  the  case  to  dispose  of 
liquor  which  he  had  on  hand  by  sale,  and  the  witness  did  so  dis- 
pose of  it  to  be  used  as  a  beverage,  it  is  not  error  to  refuse  to  dis- 
charge the  defendant  at  the  conclusion  of  the  state's  evidence. 

3.  When  intoxicating  liquor  is  furnished  for  any  other  than  a  legiti- 

mate legal  purpose,  it  is  furnished  for  use  as  a  "beverage." 

4.  Where  the  defense  is  without  merit  and  clearly  indicates  that  it 

has  been  manufactured,  the  imposing  of  a  maximum  penalty  does 
not  afford  ground  for  setting  aside  the  Judgment  on  the  ydund 
that  the  sentence  is  excessive. 

Nicholas,  J. 

This  cause  comes  into  this  court  upon  an  application  by  the 
plaintiff  in  error  for  leave  to  file  a  petition  in  error  to  this  court 
from  the  mayor's  court  of  the  city  of  Coshocton.  The  statute 
requires  that  in  cases  of  this  kind  the  petition  shall  only  be  filed 
upon  notice  and  hearing.  It  therefore  becomes  the  duty  of  this 
court  to  look  into  the  record  of  the  mayor's  court,  and  the  as- 
signments of  error  by  the  plaintiff  -in  error,  to  discover  whether 
or  not  there  are  grounds  for  the  filing  of  such  petition,  and  in 
doing  this* I  have  made  my  examination  as  thorough  as  I  could 
have  done  if  the  hearing  had  been  upon  a  petition  in  error  and 
bill  of  exceptions,  the  same  having  been  filed  under  the  gen- 
eral statute  which  does  not  require  an  allowance  before  filing. 

An  examination  of  the  record  discloses  that  this  was  a  prose- 
cution of  the  defendant  below,  charging  him  with  violation  of 
the  county  local  option  law,  passed  March  5,  1908,  and  found  on 
pages  35  et  seq,  of  the  99th  Ohio  laws,  the  affidavit  in  the  case 
charging  him  with  having  furnished  intoxicating  liquors  to  one 
Edward  Stewart  on  or  about  December  1,  1908,  in  the  city  of 
Coshocton,  Coshocton  county,  Ohio. 

The  first  error  assigned  by  the  plaintiff  in  error  is  that  the 
court  erred  in  not  sustaining  defendant's  motion  to  quash  the 
affidavit  filed  in  the  case.  The  affidavit  is  in  substance  as  fol- 
lows: That  on  or  about  December  1,  1908,  in  the  city  of  Coshoc- 
ton, Coshocton  county,  Ohio,  this  defendant  did  then  and  there 
furnish  intoxicating  liquors  as  a  beverage  to  one  Edward 
Stewart;  that  the  furnishing  of  intaxicating  liquors  as  afore- 
said by  the  defendant  was  then  and  there  prohibited  and  un- 
lawful. 
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Under  the  general  practice  it  would  probably  be  at  once  con- 
ceded that  such  an  affidavit  would  hardly  be  sufficient,  but  in 
Section  5  of  the  said  act  of  March  5,  1908,  the  Legislature  has 
provided  that — 

'*In  indictments,  affidavits  or  information  for  violation  of  this 
act,  it  shall  not  be  necessary  to  set  forth  the  facts  showing  that 
the  required  number  of  electors  in  the  county  petitioned  for  an 
election  and  that  the  election  was  held,  or  that  the  majority 
voted  in  favor  of  prohibiting  the  sale  as  herein  provided;  but 
it  shall  be  sufficient  to  state  that  the  act  complained  of  was  then 
and  there  prohibited  and  unlawful." 

In  other  words,  under  this  section  of  the  act  it  is  only  neces- 
sary to  set  out  the  conduct  of  the  defendant  complained  of,  the 
time  and  place  of  its  commission,  the  person  to  whom  the  in- 
toxicating liquors  were  furnished,  and  the  further  allegation 
that  the  same  was  prohibited  and  unlawful,  and  this  I  find  the 
affidavit  contains.  I  therefore  fail  to  find  any  'error  on  the 
part  of  the  mayor  in  refusing  to  quash  the  information. 

The  second  assignment  of  error  is  that  the  court  erred  in  not 
sustaining  the  defendant's  motion  to  dismiss  said  cause  at  the 
time  the  State  rested,  and  in  not  discharging  the  defendant. 
This  assignment  raises  for  the  first  time,  among  the  many  as- 
signments of  error,  the  most  important  and  troublesome  ques- 
tion found  in  the  investigation  of  this  case.  The  act  of  the  de- 
fendant complained  of  in  the  affidavit  is  the  furnishing  to 
Stewart  of  intoxicating  liquors  as  a  beverage  within  prohibited 
t-erritory.  The  testimony  in  support  of  this  complaint  as  intro- 
duced by  the  State  discloses  this  state  of  facts:  That  in  the 
home  of  this  defendant  there  was  kept  a  considerable  quantity 
of  intoxicating  liquors,  described  by  the  witnesses  for  the  State 
«^s  whiskey.  That  whiskey  is  an  intoxicating  liquor  has  been 
many  times  judicially  decided  by  the  courts  of  our  various 
states.  This  liquor  was  kept  in  the  home  of  this  defendant  for 
some  purpose,  the  amount  thereof  being  largely  in  excess  of  the 
amount  kept  by  the  ordinary  citizen  for  his  own  personal  con- 
sumption, and  kept  too  in  vessels  of  such  size  as  not  ordinarily 
used  for  that  purpose.  The  witness  Stewart  says  that  he  was 
authorized  by  this  defendant  to  dispose  of  this  liquor  by  sale, 
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This  fact,  of  course,  at  this  period  in  the  testimony  was  not 
yet  disputed  by  the  defense. 

The  testimony  further  discloses  that  Stewart  did  dispose  of 
some  of  this  liquor,  particularly  that  scJld  to  Frederick,  and  quite 
probably  to  some  others.  It  is  not  disclosed  by  the  testimony, 
however,  that  the  liquor  was  furnished  by  this  defendant  to 
Stewart  to  be  used  by  Stewart  personally  as  a  beverage.  The 
question  therefore  arises,  what  is  the  legal  meaning  of  the  word 
** furnish''  as  used  in  that  statute. 

Our  own  Supreme  Court,  in  the  25th  Ohio  State,  has  held 
that,  **  where  an  adult  purchases  two  drinks  of  whisky  at  a 
counter,  takes  one  himself  and  passes  the  other  to  a  minor,  that 
the  saloon  keeper  may  be  convicted  of  furnishing  intoxicating 
liquor  to  a  minor,"  upon  the  theory  that  though  the  adult 
bought  and  paid  for  the  liquor  for  the  minor,  the  bartender 
is  guilty  of  furnishing,  but  in  this  state  no  broader  signification 
has  yet  been  attached  to  that  word,  and  we  must  therefore  look 
elsewhere  for  a  more  comprehensive  definition  of  it. 

In  the  27th  Vermont,  at  page  520,  in  State  v.  Freeman,  I 
find  this  language: 

**The  word  'furnish'  would  include  both  selling  and  giving 
away  and  every  other  mode  of  putting  spirits  in  the  power  of 
another.  Selling  seems  to  be  one  distinct  mode  of  offense 
by  itself.  Furnishing  was  intended  only  to  include  such  fur- 
nishing as  was  done  by  dealers  in  the  article  where  it  was  not 
in  terms  sold.  It  may  include  other  modes  of  affording  it  to 
others  beside  giving  away,  but  clearly  does  include  this." 

In  the  85th  Mich.,  at  page  98,  in  the  case  of  the  People  v. 
Neumann,  that  court  say: 

**The  word  'furnishing'  in  the  statute  making  the  furnishing 
of  intoxicating  liquors  to  minors  a  crime,  is  somewhat  broader 
than  the  word  'giving'  and  means  letting  a  minor  have  liquor, 
and  therefore  a  saloon  keeper  who  without  protest  allows  an 
adult  to  buy  intoxicating  liquor  and  give  it  to  the  minor  to 
drink,  is  guilty  of  violation  of  the  statute." 

And  in  the  77th  Ga.,  at  page  738,  in  Dukes  v.  State,  that  court 
say: 

"Selling  or  furnishing  liquor  within  the  meaning  of  the  stat- 
ute making  it  a  crime  to  sell  or  furnish  intoxicating  liquor,  in- 
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eludes  the  selling  or  giving  away  of  a  quantity  of  whiskey  for 
the  use  of  a  sick  person." 

It  will  be  seen  that  this  expression  "furnishing"  is  the  broad, 
comprehensive  term  used  to  describe  any  mode  of  putting  spirits 
in  the  power  of  another,  and  as  I  read  and  understand  the  pur- 
pose in  the  minds  of  the  Legislature  when  they  passed  this 
law,  I  am  impressed  with  the  idea  that  they  intended  to  give 
to  this  word  its  most  catholic  meaning — that  meaning  which 
the  Supreme  Court  of  Vermont  gave  to  it  for  the  very  purpose 
of  executing  and  carrying  out  the  will  of  the  people  as  expressed 
at  the  ballot  box. 

I  therefore  find  that  there  was  no  error  committed  by  the 
court  below  in  refuaing  to  discharge  this  defendant  upon  the 
motion  filed  when  the  State  rested  its  case. 

As  to  the  third  and  fourth  assignments  that  the  court  erred 
in  admitting  evidencl^  on  behalf  of  the  State  and  rejecting  evi- 
dence offered  by  the  defendants,  I  fail  to  find  anything  therein 
prejudicial  to  the  rights  of  this  defendant. 

The  fifth  assignment  is  that  the  judgment  and  finding  of  the 
court  was  contrary  to  the  evidence.  This  assignment  raises  the 
question  of  the  weight  of  the  evidence.  What  I  have  al- 
ready said  will  suflSciently  indicate  that  there  was  sufficient 
evidence  offered  by  the  State  to  justify  the  conviction  of  this 
defendant.  And  now,  has  the  testimony  offered  by  the  de- 
fendant so  weakened  that  testimony  as  to  require  at  the  hands 
of  the  court  below  an  acquital?  I  most  certainly  think  not,  and 
I  have  no  hesitation  in  saying  that  in  all  the  criminal  cases  in 
my  experience  on  the  bench  and  at  the  bar,  covering  a  period  of 
more  than  a  quarter  of  a  century,  I  have  never  seen  a  defense 
which  bore  more  unmistakably  the  evidence  of  manufacture 
than  does  this  one. 

Assuming  that  this  defendant  actually  bought  or  in  any  wise 
obtained  the  quantity  of  liquor  which  he  says  he  did  just  before 
this  county  went  dry,  what  was  his  object  in  so  doing?  Can 
any  one  believe  that  a  man  in  his  financial  condition,  living 
with  his  little  family  in  quarters  such  as  he  occupied,  with  no 
more  means  than  he  had,  would  purchase  so  large  a  quantity 
of  liquor  for  his  own  personal  use ;  and  if  he  did,  it  would  then 
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have  been  his  duty  to  have  safe-guarded  it  against  its  being 
used  in  violation  of  the  law,  and,  moreover,  what  was  meant  by 
the  expression  of  his  wife  to  him  on  the  night  of  his  arrest  that 
**if  he  had  done  as  she  wanted  him  to  this  trouble  would  not 
have  occurred.'*  The  story  of  emptying  one  of  these  jugs 
for  buttermilk  is  too  unskillfuUy  planned  to  mislead  any  one, 
and  was  only  manufactured  because  they  both  saw  the  necessity 
of  making  some  explanation  for  keeping  liquor  in  small  bottles 
instead  of  jugs.  The  story  hasn't  even  the  semblance  of  truth 
behind  it,  and  instead  of  weakening  the  case  as  made  by  the 
State,  it  only  tended  to  strengthen  and  fortify  the  claim  as 
made  by  the  State  and  the  story  as  told  by  the  witness  Stewart, 
that  this  private  house  had  been  converted  into  a  store  house  for 
'' boot-legging "  and  this  defendant  was  furnishing  liquor  for 
distribution  by  a  **  boot-legger ' '  as  a  beyerage. 

Using  intoxicating  liquor  as  a  beverage  means  something  more 
than  the  mere  using  of  it  as  a  drink.  It,  like  the  word  **  fur- 
nish," has  a  broader,  more  comprehensive  meaning  than  is 
sometimes  given  to  it. 

In  the  142d  Mass.,  at  page  469,  in  Commonwealth  v.  Mande- 
ville,  the  court  say: 

*'The  use  of  liquors  as  a  beverage  does  not  mean  simply  that 
the  same  is  to  be  drunk,  but  the  word  *  beverage'  is  used  to  dis- 
tinguish the  act  of  drinking  liquor  for  the  mere  pleasure  of 
drinking  from  its  use  for  medicinal  purposes." 

So  that  if  this  liquor  was  furnished  for  any  other  than  a 
legitimate  legal  purpose,  it  was  being  furnished  as  a  beverage, 
and  it  is  not  claimed  in  this  defense  that  this  defendant  was 
dispensing  it  with  any  medicinal  object  in  view. 

I  therefore  fail  to  find  that  the  finding  of  the  court  below  was 
contrary  to  the  evidence. 

The  sixth  error  assigned,  that  the  judgment  and  finding  of  the 
court  is  contrary  to  the  law  and  the  evidence,  has  been  fully  an- 
swered in  what  I  have  said  with  reference  to  the  prior  findings. 

The  seventh  assignment  is  that  the  sentence  of  the  court  and 
fine  imposed  is  excessive.  By  reference  to  the  record,  I  find 
that  the  court  imposed  the  penalty  of  $200  and  the  costs  of  the 
prosecution,  and  in  default  the  commitment  of  the  defendant 
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to  the  Columbus  work  house.  This  is  the  heaviest  penalty  au- 
thorized by  the  statute,  and  when  I  consider  that  this  defense 
was  absolutely  bereft  of  merit,  that  in  addition  thereto  this  de- 
fendant called  his  own  wife  as  a  witness,  and  had  her  lend  her 
name  to  this  tissue  of  falsehood,  and  permitted  her  to  cover  her- 
self with  shame  in  the  story  which  she  told,  I  can  only  feel  that 
the  Legislature  probably  limited  the  ofScer  in  the  fixing  of  this 
penalty  by  limits  too  narrow  to  mete  out  a  proper  punishment. 
There,  w-as  therefore,  no  imposition  of  an  excessive  penalty. 
In  the  full  examination  of  this  record  I  find  no  error.  The  ap- 
plication, therefore,  for  leave  to  file  a  petition  in  error  is  re- 
fused. 


PROOF  RKQUBtSD  TO  S£T  ASIDE  DtXD. 

Common  Pleas  Court  of  Licking  County. 

Poster  et  al  v.  Long  et  al. 

Decided,  September  Term,   1908. 

Deeds — Undue  Influence  in  Procuring  Execution  of — Mental  Capacity 
where  the  Grantors  are  Aged  and  Helpless — Behavior  of  Grantees 
to  whom  Property  was  Conveyed  in  Consideration  of  Care  and  Sup- 
port— Inadequacy  of  Consideration  not  Material,  When. 

1.  The  clear  and  convincing  proof,  required  by  the  75th  Ohio  State, 

291,  of  undue  Influence  in  procuring  the  execution  of  a  deed,  is  not 
aftorded  in  the  case  of  aged  and  Infirm  persons,  who  conveyed 
their  property  in  consideration  of  care  and  support,  by  the  mere 
fact  that  the  grantees,  who  were  giving  the  grantors  ali  needful 
attention  and  support  In  consideration  for  the  conveyance,  did 
not  permit  friends  of  the  old  people  to  see  them  alone. 

2.  Lack  of  mental  capacity  to  enter  into  a  contract  and  make  a  deed 

is  not  shown,  where  the  grantors  evidently  understood  the  transac- 
tion they  were  entering  into,  and  explained  their  reasons  for  so 
doing,  and  designated  as  the  trustee  to  hold  the  deed  in  escrow  an 
old  and  trusted  friend  and  agent,  and  In  other  respects  behaved 
in  a  rational  manner,  and  were  without  children  or  direct  heirs. 
S.  In  such  a  case  the  fact  that  the  value  of  the  property  conveyed  was 
in  excess  of  the  value  of  the  services  rendered  is  not  material,  in 
the  absence  of  any  showing  of  fraud  or  unfair  treatment. 

B.  F,  McDonald  and  Kibler  &  Montgomery,  for  plaintiff. 
Norpell  cfe  Norpell  and  Flory  &  Flory,  contra. 
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Mansfield,  J. 

This  is  an  action  to  set  aside  a  deed,  conveying  property  de- 
scribed in  the  petition,  purporting  to  be  executed  and  delivered 
by  one  Dr.  Vail  to  the  defendants,  Mary  A.  Long  and  her  hus- 
band, Charles  L.  H.  Long,  on  the  29th  day  of  November,  1904. 

The  grantor  being  dead,  the  action  is  brought  by  plaintiffs  as 
heirs  at  law,  the  other  heirs  at  law  being  made  parties  defendant. 
Two  grounds  are  claimed  in  the  petition  to  warrant  the  relief 
prayed  for: 

Ist.  Undue  influence  of  the  grantees  upon  the  grantor  at 
and  prior  to  the  time  the  deed  was  executed. 

2d.  That  grantor  did  not  have  mental  capacity,  at  the  time 
the  same  were  made,  to  execute  an  instrument  of  that  character 
or  importance. 

The  answer,  after  making  certain  admissions  as  to  the  death 
of  grantor,  Dl*.  Vail,  his  ownership  of  the  property  in  question, 
prior  to  the  making  of  the  deed,  and  that  Dr.  Vail  and  wife,  at 
and  prior  to  the  time  the  deed  was  signed,  were  somewhat 
physically  infirm,  denies  each  and  every  other  allegation  of  the 
petition  not  specifically  admitted  to  be  true.  The  defendant 
further  answers  that  the  deed  was  executed  in  pursuance  of  a 
certain  contract,  the  consideration  of  which  was  that  the  de- 
fendants, Mary  Long  and  her  husband,  were  to  receive  the  real 
estate  in  question,  and  decedent  agreed  to  deed  it  to  said  defend- 
ants for  support  therefore  rendered  and  to  be  rendered  during 
the  balance  of  the  life  of  Dr.  Vail  and  his  wife. 

Under  the  rule  laid  down  in  the  75  0.  S.,  page  291,  case  of 
Willis  V.  Baker,  Odn.,  the  burden  of  proof  is  upon  the  plaintiff 
to  sustain  either  one  of  the  grounds  set  forth  in  the  petition  by 
clear  and  convincing  proof.  Mere  preponderance  of  the  evi- 
dence is  not  sufficient,  when  it  appears  that  the  deed  was  duly 
executed  and  acknowledged  in  the  manner  and  form  prescribed 
by  the  statute. 

In  the  case  at  bar  the  deed  upon  its  face  appears  to  have  been 
duly  executed  and  acknowledged  as  required  by  statute,  so  that 
the  high  degree  of  proof  named  in  the  75  0.  S.  case  is  upon  the 
plaintiff  to  sustain  their  contention,  that  either  the  execution  or 
signing  of  the  deed  was  brought  about  by  the  undue  influence 
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of  defendants,  Mary  A.  Long  and  her  husband,  Chas.  L.  H. 
Long,  or  that  the  decedent,  Dr.  Vail,  at  the  time  the  deed  was 
executed,  did  not  have  sufBcient  mental  capacity  to  execute  an 
instrument  of  that  important  character. 

It  is  clear  to  the  court  that  on  the  proposition  of  **  undue  in- 
fluence" the  testimony  and  circumstances  are  not  sufBcient  to 
sustain  the  plaintiff's  contention  on  that  question;  that  if  the 
rule  required  a  mere  preponderance  and  not  clear  and  convinc- 
ing proof,  there  would  not  be  the  quantum  of  evidence  in  the 
record  that  would  warrant  the  sustaining  of  plaintiff's  case  on 
that  theory. 

It  is  not  disputed  that  for  some  time  before  the  doctor  and 
his  wife  went  to  live  at  the  home  of  defendants,  that  because  of 
physical  infirmities  they  were  not  able  to  properly  take  care  of 
themselves,  and  that  neighbors  and  friends  advised  them  that 
other  means  should  be  provided,  and  that  the  attention  of  the 
Longs,  who  were  distantly  related  to  the  old  doctor  and  his 
wife,  was  called  to  their  deplorable  condition,  and  it  was  sug- 
gested to  them  that  they  should  render  some  care  and  give  them 
attention;  that  soon  after  the  Longs  removed  them  to  their 
home,  and  up  until  the  death  of  both  gave  them  the  best  of 
care  and  treatment.  Up  to  this  time  there  is  no  act  of  said  de- 
fendants which  could  be  considered  otherwise  than  consistent 
with  an  honest  purpose  and  desire  to  relieve  these  old  people 
from  their  distress,  and  at  least  temporarily  provide  for  them. 
After  they  had  been  installed  in  the  home  of  defendants  there 
is  some  testimony  tending  to  show  that  defendants  did  not  de- 
sire the  old  doctor  and  his  wife  to  be  left  alone  when  callers 
would  call  on  them  at  the  house,  and  that  Mrs.  Long  was  to  be 
notified  on  such  occasions.  This  testimony  was  principally  fur- 
nished by  a  domestic  employed  in  the  Long  family  at  the  time. 
Mrs.  Long  denies  specifically  any  such  instructions,  and  upon 
the  whole  testimony,  her  testimony  on  that  subject  appears  to 
be  as  consistent  as  that  of  the  other.  But  granting  that  Mrs. 
Long  is  wrong  and  the  girl  is  correct,  in  the  absence  of  other  tes- 
timony or  circumstances,  it  would  not  be  sufficient  to  warrant  a 
conclusion  of  undue  influence.  It  is  in  evidence  that  valuable 
services  had  at  this  time  been  rendered  by  said  defendants  in 
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providing  the  old  people  with  a  good  home  and  giving  them  such 
care  and  attention  and  support  as  they  required,  and  there  is 
no  complaint  that  it  was  not  needful,  nor  that  anything  required 
for  their  support  and  comfort  was  denied  to  them,  so  that  no 
presumption  could  arise  of  undue  influence  from  the  fact,  if  it 
really  did  exist,  that  the  Longs  did  not,  under  the  circumstances, 
permit  friends  to  see  the  old  people  without  the  presence  of  one 
of  defendants. 

Upon  the  second  proposition  the  court  thinks  plaintiff  must 
fail.  A  great  many  witnesses  were  examined  as  to  the  mental 
capacity  of  Dr.  Vail  at  and  prior  to  the  time  of  executing  the 
deeds  in  question.  The  attorney  who  drew  the  contract  and 
deeds  testified  as  to  his  mental  capacity  and  says  that  he  under- 
stood the  transaction,  that  he  told  him  what  his  property  con- 
sisted of,  the  reason  why  he  desired  to  enter  into  the  contract 
and  make  the  deed,  and  designated  the  trustee  to  hold  the  deed 
in  escrow.  This  trustee  was  his  trusted  agent  and  advisor.  All 
the  circumstances,  if  the  testimony  is  to  be  believed,  are  the  acts 
of  the  rational  mind  of  a  man  who  is  about  to  transact  business 
of  that  important  character.  That  the  evidence  of  Mr.  Black 
is  in  accordance  with  the  trust  is  brought  out  by  other  circum- 
stances, among  which  is  the  fact  that  defendants  were  absent  at 
the  time  of  talk  between  Black  and  doctor  and  his  wife,  that 
these  old  people's  surroundings  had  been  greatly  improved,  that 
both  the  doctor  and  his  wife  seemed  to  appreciate  the  nearing 
of  the  end,  and  that  they  had  no  children  or  direct  heirs,  that 
the  final  carrying  out  of  the  arrangement  for  their  protection 
was  left  to  their  trusted  advisor  and  agent,  who  for  a  long  time 
prior  to  the  death  of  the  doctor  had  knowledge  of  the  exist- 
ence of  the  deed  and  contract,  and  whose  motive  and  honesty  or 
fidelity  to  any  trust  that  had  been  placed  in  his  hands  had  never 
been  questioned.  All  these  circumstances  and  many  others  that 
might  be  mentioned  corroborate  the  testimony  of  Mr.  Black. 

Independent,  however,  of  Mr.  Black's  testimony,  the  court  is 
of  the  opinion  that  the  plaintiffs  have  failed  to  establish  the 
mental  incapacity  of  Dr.  Vail  at  the  time  of 'tfie  execution  of 
the  deed  and  contract  by  clear  and  convincing  evidence.  In 
(flct  upon  tjie  wbolp  ewe,  I  m  fi|trpn§fljr  iQcUued  tp  tb©  opinion 
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that  the  defendants  have  sustained  the  mental  capacity  of  Dr. 
Vail  by  a  preponderance,  and  in  making  this  statement  I  am 
not  unmindful  of  the  rule  of  law,  that  a  greater  degree  of 
capacity  is  required  to  execute  a  contract  or  deed  than  in  mak- 
ing a  will,  although  it  might  be  said,  taking  into  consideration 
that  contemporaneous  with  the  making  of  the  contract  and  deed 
the  doctor  disposed  of  the  balance  of  his  property,  the  execu- 
tion of  the  deed  and  contract,  under  the  circumstances,  partook 
of  and  was  in  the  nature  of  a  testamentary  disposition  of  prop- 
erty. 

Upon  the  question  of  his  mental  capacity,  some  sixteen  wit- 
nesses testified  for  plaintiff,  and  twenty-six  for  defendants,  cover- 
ing a  period  of  time  concerning  various  transactions,  talks  and 
observations  of  about  two  years  prior  to  his  death.  That  the 
doctor  and  his  wife  for  several  months  before  they  were  taken 
to  the  Longs  were  physically  infirm,  there  can  not  be  any  con- 
tention. That  their  condition  by  reason  of  such  infirmities  was 
pitiful  can  not  be  questioned,  and  that  their  mental  tempera- 
ment during  such  time  might  be  and  was  affected  somewhat, 
can  be  gleaned  from  the  testimony  of  the  witnesses  and  the  cir- 
cumstances surounding  these  old  people  during  that  time.  And 
yet  the  testimony  discloses  many  instances  during  this  period 
when  their  suffering,  was  perhaps  the  worst  and  physical  condi- 
tion most  deplorable,  that  the  doctor  transacted  some  items  of 
business,  suflScient  to  indicate  that  at  least  a  part  of  the  time, 
and  with  reference  to  specific  instances,  he  could  and  did  com- 
prehend such  ordinary  transactions. 

John  L.  Haven,  one  of  the  witnesses  for  plaintiffs,  and  who 

0 

had  acted  as  advisor  of  the  old  doctor  in  many  business  matters, 
and  looked  to  a  certain  extent  after  certain  investments  and  the 
collection  of  interest,  and  who  came  in  contact  with  him  in  a 
business  way  perhaps  oftener  than  other  persons,  testifies  that 
although  his  physical  condition  was  bad  for  probably  a  year  be- 
fore he  came  over  to  town,  his /'mental  faculties  appeared  to  be 
good  until  almost  the  last,'*  that  all  the  witnesses  could  notice 
"was  a  ahortnesa  of  memory''  (whieh  is  not  unusual  in  men  of 
that  age,  but  which  does  not  necessarily  signify  a  weakening  of 
the  will  power  op  lack  of  P9mprebeftfi)ipi)  of  w  important  l?U^i» 
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Again,  neighbors  and  friends  who  called  upon  the  old  doctor 
after  h€  and  Mrs.  Vail  came  to  live  with  the  Longs,  up  to  a  few 
days  before  his  death,  testify  to  holding  conversation  with  him 
and  discussing  the  ordinary  topics  of  the  day,  and  moreover 
instances  are  cited  by  disinterested  witnesses,  at  or  about  the 
time  the  deed  and  contract  were  executed,  of  intelligent  talks 
had  with  the  doctor  on  current  events,  and  these  witnesses,  old 
friends  and  neighbors,  say  he  was  up  to  the  standard  of  the 
average  man  of  his  age. 

There  are  perhaps  many  circumstances  and  instances  that  arc 
of  considerable  weight,  tending  to  sustain  the  contention  of 
plaintiffs,  but  it  is  clear  to  the  court  that,  under  the  rule  of  law 
announced  in  the  first  instance,  that  the  proof  must  be  clear  and 
convincing  before  the  deed  in  question  can  be  held  void  and  set 
aside,  that  plaintiffs  have  not  produced  that  high  degree  of 
proof ;  rather  it  seems  to  me,  upon  the  question  of  mental  capac- 
ity, the  testimony  of  defendants  predominate. 

With  the  determination  of  the  case,  upon  the  grounds  men- 
tioned, the  value  of  the  property  conveyed  as  compared  with  the 
value  of  the  services  rendered  under  the  contract  is  of  no  im- 
portance. Inadequacy,  if  shown,  of  the  consideration  of  a  deed 
may  become  important  when  the  circumstances,  which,  taken  in 
connection  with  such  inadequacy,  clearly  indicates  that  a  fraud 
was  perpetuated;  but  when  in  a  case  like  the  present,  the  con- 
tention of  the  plaintiff  is  overcome  by  evidence  of  the  defend- 
ants that  Dr.  Vail  had  mental  capacity  to  make  the  deed  in 
question,  it  has  no  application. 

It  is  therefore  ordered  that  plaintiff's  petition  be  dismissed 
and  judgment  for  costs  be  ordered  against  them. 
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R£COVXRY  OF  INTKRKST  FROM  BANKS  ON  ^UNAUTHORIZED 

COUNTY  DEPOSITS. 

Common  Pleas  Court  of  Hamilton  County. 

State   op   Ohio,   on   the   Relation   op   Hibam  M.    Rulison, 

Prosecuting  Attorney,  v.  John  Kilgour,  Doing 

A  Banking  Business  Under  the  Name 

OP  The  Franklin  Bank. 

Decided,  January  6,  1909. 

Interest — Recovery  of,  on  County  Deposits — Action  May  he  Brought 
hy  Prosecuting  Attorney — Application  of  the  Statutes  of  Limita- 
tion — Bar  of  a  Previous  Recovery  in  Part. 

1.  A  county  prosecuting  attorney  has  authority  to  maintain  an  action 

against  banks  for  recovery  of  interest  on  unauthorized  deposits 
made  by  the  county  treasurer  from  public  funds  in  his  hands. 

2.  The  six-year  statute  of  limitations  applies  to  such  an  action,  but  the 

four-year  statute  and  the  one-year  statute  do  not  apply. 

3.  The  defense  that  certain  judgments  have  been  fully  satisfied,  which 

were  obtained  against  former  treasurers  on  account  of  interest  on 
such  deposits  received  by  them  as  a  personal  gratuity,  is  a  bar  to 
the  prosecution  of  actions  against  the  banks  for  recovery  of  further 
sums  alleged  to  be  due  the  county  on  account  of  interest  on  such 
deposits. 

Rulison,  Morris,  Rose  &  James,  for  plaintiff. 
Kittredge  &  Wilby,  Maxwell  c&  Ramsey,  Paxton  &  Warring- 
ton and  Peck,  Shaffer  &  Peck,  for  defendants  in  the  several  suits. 

The  amended  petition  filed  in  the  common  pleas  court  in  this 
case  was  as  follows : 

Relator  represents  to  the  court  that  Hiram  M.  Rulison  is  the  duly 
elected  and  legally  qualified  prosecuting  attorney  for  Hamilton  county, 
Ohio,  and  that  he  brings  this  action  against  John  Kilgour,  doing  a 
banking  business  under  the  name  of  the  Franklin  Bank,  by  virtue  of 
the  power  and.  authority  vested  in  him  by  Section  1277  of  the  Re- 
vised Statutes  of  Ohio. 

Plaintiff  says  that  at  numerous  times  between  the  24th  day  of  De- 
cember, A.  D.  1895,  and  the  21st  day  of  October,  A.  D.  1903,  the  defend- 
ant without  warrant  of  law  obtained  possession,  custody  and  control  of 
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public  moneys  of  Hamilton  county,  Ohio,  from  and  with  the  consent 
of  the  several  county  treasurers  of  said  Hamilton  county,  Ohio,  during 
said  period,  knowing  that  said  moneys  were  public  moneys  of  said 
county;  that  the  defendant  without  warrant  of  law  withheld  said 
public  moneys  from  the  county  treasury  of  said  county  during  the 
period  aforesaid;  that  said  obtaining  possession,  custody  and  control 
and  withholding  of  the  public  money  aforesaid  was  secretly,  fraudu- 
lently and  illegally  done  by  the  defendant,  without  the  knowledge  of 
plaintiff,  or  of  the  board  of  county  commissioners  of  said  Hamilton 
county,  Ohio,  or  of  any  county  officers  of  said  county,  other  than  the 
several  county  treasurers  of  said  Hamilton  county,  Ohio,  during  said 
period.  Plaintiff  says  that  he  makes  no  claim  in  this  action  that  said 
public  moneys  have  not  been  returned  to  the  county  treasurer. 

Plaintiff  is  unable  to  state  the  various  amounts  of  said  public  moneys 
so  obtained  and  withheld  as  aforesaid  by  said  defendant;  and  plaint- 
iff is  unable  to  state  either  the  exact  dates  when  defendant  obtained 
possession  of  said  public  moneys  as  aforesaid,  or  the  exact  periods  of 
time  during  which  defendant  so  withheld  said  public  moneys  as  afore- 
said, or  whether  or  not  all  of  the  public  moneys  were  in  the  county 
treasury  on  the  various  settlement  days  during  the  period  before  men- 
tioned. 

Plaintiff  further  says  that  the  defendant  secretly,  fraudulently  and 
illegally,  and  without  the  knowledge  of  plaintiff  or  of  the  board  of 
county  commissioners  of  said  Hamilton  county,  Ohio,  or  any  county 
officers  of  said  county  other  than  the  several  treasurers  of  said  Hamil- 
ton county,  Ohio,  during  said  period,  commingled  the  said  public 
moneys  with  other  moneys  then  in  its  possession,  and  used  the  same 
as  a  part  of  its  moneys  in  its  banking  business;  and  that  defendant 
during  the  period  aforesaid  has  obtained  thereby  large  profits  and  in- 
crements on  the  said  commingled  moneys  as  aforesaid;  and  that  the 
plaintiff  is  unable  to  state  the  amount  of  said  profits  and  increments. 

Plaintiff  further  says  that  there  is  due  from  the  defendant  to  the 
said  county  of  Hamilton,  interest  at  the  rate  of  six  per  centum  per 
annum  on  each  and  all  of  said  public  moneys  of  said  county  of  which 
defendant  obtained  possession,  and  which  defendant  withheld  as  afore- 
said during  the  various  times  said  defendant,  after  obtaining  posses- 
sion, custody  and  control  as  aforesaid,  withheld  said  public  moneys  of 
said  county,  as  aforesaid;  and  that  there  is  due  the  said  county  of  Ham- 
ilton in  addition  thereto  from  the  defendant  any  and  all  profits  and  in- 
crements obtained  as  aforesaid  in  excess  of  six  per  centum  due  as  afore- 
said on  each  and  all  of  said  public  moneys  so  obtained  and  withheld 
as  aforesaid. 

Plaintiff  says  that  the  account  of  the  interest,  profits  and  increments 
due  the  said  county  of  Hamilton  as  aforesaid  involves  a  complicated 
and  intricate  state  of  accounts  between  plaintiff  and  defendant,  and 


NISI  PRIUS  REPORTS— NEW  SERIES.  88 


1909.]  State,  ex  rel,  v.  Kilgour. 

that  it  is  Impossible  for  plaintiff  and  defendant  to  agree  or  adjust  said 
accounts  of  said  interest  and  profits  and  increments  due  said  county 
of  Hamilton  as  aforesaid. 

Wherefore,  plaintiff  prays  that  the  defendant  may  be  ordered  to 
make  an  account  touching  the  items  of  increments,  profits  and  inter- 
est thus  received,  and  that  the  court  may  order  the  reference  of  said 
accounts  to  a  master  for  the  purpose  of  determining  the  same  and 
ascertaining  the  exact  amount  due  the  county  of  Hamilton;  that  after 
an  account  has  been  so  had  between  said  parties,  that  a  judgment  may 
be  entered  in  favor  of  the  plaintiff  herein  against  the  defendant  for  the 
use  of  the  said  county  of  Hamilton,  for  the  amount* of  said  interest, 
profits  and  increments  so  found  due  the  said  county  of  Hamilton,  and 
that  plaintiff  may  have  all  other  just  and  proper  relief  at  law  and  in 
equity  in  the  premises. 

Swing,  J. 

This  case  is  submitted  to  me  upon  a  demurrer  of  the  plaintiff 
to  the  second,  third,  fourth,  fifth  and  sixth  defenses  in  the  an- 
swer of  the  defendant  to  the  amended  petition  of  the  plaintiff, 
the  ground  of  the  demurrer  to  each  of  said  defenses  being  that 
it  does  not  state  facts  sufficient  in  law  to  constitute  a  defense. 

The  second  defense  is  that  the  prosecuting  attorney  of  Hamil- 
ton county,  Ohio,  is  not  authorized  by  law  and  has  no  legal 
capacity  to  bring  or  maintain  the  action.  I  am  of  the  opinion 
that  the  demurrer  to  this  defense  is  well  taken  and  should  be 
sustained.  Tf  there  is  a  cause  of  action  stated,  I  think  the  prose- 
cuting attorney  is  the  proper  person  to  bring  it  as  he  has  done. 

The  third  defense  is  that  the  action  was  not  brought  within 
six  years  after  the  cause  of  action  accrued — a  plea  of  the  statute 
of  limitations.  The  Court  of  Common  Pleas  of  Allen  County, 
Ohio,  Mathers,  J.,  in  a  similar  case.  The  State  of  Ohio,  ex  rel 
Benjamin  F.  Welty,  Prosecuting  Attorney  of  Allen  County, 
Ohio,  V.  The  Ohio  National  Bank,  7  N.  P. — N.  S.,  43,  has  held 
that  the  six-year  limitation  applies.  I  have  read  the  opinion 
of  the  court  in  that  case  with  care  and  h:ivc»  furth^T  invcvstigated 
the  question,  and  my  conclusion  is  that  th*^^  six-year  limitation 
does  apply.  In  view  of  all  the  authoritii\s  upon  the  question 
which  I  have  examined,.  T  can  not  h?  quite  sure  that  there  is 
any  limitation.  If  the  amended  petition  h:Ki  s:^t  forth  ihn': 
the  State  of  Ohio  has  a  substantial  interest  I  would  be  inclined 
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to  the  opinion  that  there  is  no  limitation,  but  this  action  pur- 
ports to  be  for  the  benefit  of  Hamilton  eounty,  and  there  is  no 
allegation  in  the  amended  petition  that  the  State  of  Ohio  has 
an  interest  in  the  action,  and  unless  I  should  take  judicial  notice 
of  the  fact,  if  it  be  a  fact,  the  action  would  seem  to  be,  as  alleged 
in  the  amended  petitioji,  for  the  benefit  of  the  county  only. 

Not  without  some  misgiving,  I  will  overrule  the  demurrer  to 
the  third  defense. 

The  fourth  and  fifth  defenses  are  also  pleas  of  the  statute  of 
limitation — one  the  four-year  limitation,  the  other  the  one-year 
limitation ;  to  these  two  defenses  the  demurrer  is  sustained. 

The  sixth,  defense  pleads  certain  judgments  formerly  rendered 
against  several  former  treasurers  of  Hamilton  county,  Ohio, 
which  judgments,  alleged  to  have  been  fully  satisfied,  are  pleaded 
as  a  bar  to  this  action.  Reading  the  allegations  in  the  amended  pe- 
tition and  the  allegations  in  the  sixth  defense  in  the  answer 
together,  I  am  of  the  opinion  that  the  demurrer  to  the  sixth  de- 
fense should  be  overruled.  I  am  of  the  opinion  that  if  the  plaint- 
iff has  any  right  of  action  against  the  defendant  such  as  is 
claimed  in  this  case,  the  plea  in  bar  to  it  is  well  taken.  It  is 
also  contended  in  argument  that  under  the  law  there  is  no  right 
of  action  in  the  plaintiff  in  such  case  as  this.  This  contention, 
I  am  of  opinion,  is  sound.  But  be  that  as  it  may,  the  demurrer 
to  the  sixth  defense  will  therefore  be  overruled. 

I  have  given  the  most  careful  attention  to  the  question  of  law 
raised  in  this  case  and  can  not  but  think  that  the  conclusions  I 
have  reached  as  to  the  sixth  defense  are  capable  of  being  demon- 
strated as  correct  with  almost,  if  not  quite,  mathematical  cer- 
tainty ;  but  as  the  discussion  of  the  reasons  and  numerous  author- 
ities on  the  subject  which  have  been  cited  to  me  by  counsel  in  oral 
argument  and  learned  briefs,  and  which  authorities,  together 
with  others  which  I  have  carefully  examined,  would  necessarily 
be  voluminous,  I  content  myself  with  stating  the  conclusions 
which  I  have  reached.  There  are  numerous  other  cases  involv- 
ing the  same  questions  here  decided,  which  were  submitted  to 
me  upon  demurrers,  together  with  the  demurrer  in  this  case, 
and  the  conclusions  above  stated  will  apply  to  all  the  ca.ses  sub- 
mitted. 
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CONDITIONS  WHICH  MUNICIPALITY  MAY  IMPOSE  ON 
STREET  RAILWAY  COMPANY. 

Common  Pleas  Couirt  of  Lorain  County. 

Elyma  v.  Cleveland,  S.  W.  &  Col.  lUiLW^f.  .  P^ 

Decided,  1908. 

Municipal  Corporations — Franchises — Condtiions  Which  may  he  Im- 
posed on  a  Street  Railuxiy  Company — May  he  Required  to  Either 
Widen  Bridge  or  Pay  a  Stipulated  Amount  into  the  City  Treas- 
ury—Sections 1636-183.  1536-184,  1536-185  and  3437. 

1.  In  Ohio  a  municipal  corporation  In  granting  a  street  railroad  comr 

pany  permission  to  construct  a  street  railroad  in  the  streets  of  t^he 
city,  may  at  least  prescribe  such  terms  and  conditions  as  arejn 
furtherance  of  the  duty  which  the  municipal  corporation  owes  to 
the  public  and  are  essential  to  the  preservation  of  the  streets  for 
public  use,  provided  such  terms  and  conditions  are  not  ihco^sls- 
tent  with  the  restrictions  placed  upon,  nor  Inconsistent  with  the 
rights  granted  to  such  street  railroad  company  by  the  Legislature. 

2.  When  an  extension  of  an  existing  franchise  is  granted,  the  city  has 

authority  to  prescribe  that  the  street  railroad  company  shall  widen 
a  bridge  occupied  by  it  or  in  lieu  thereof  pay  a  stipulated  amount 
to  the  city,  at  the  city's  option,  and  such  provision,  when  the  ordi- 
nance containing  the  same  has  been  duly  accepted  by  the  street 
railroad  company,  becomes  an  agreement  binding  the  street  rail- 
road company  to  the  performance  of  the  same. 

H.  A.  Pounds,  City  Solicitor,  and  M,  B,  &  II.  H.  Johnson, 
for  plaintiff. 

C.  W.  ColUster,  E.  0.,  H.  C,  &  T.  C.  Johnson  and  Thompson, 
Olitsch  &  Cinniger,  contra. 

Washbubn,  J. 

Heard  on  demurrer. 

The  petition  in  this  case  discloses  that  the  plaintiff  is  a  mu- 
nicipal corporation  and  the  defendant  is  a  private  corporation, 
owning  and  operating  an  electric  railroad  which,  on  October  22, 
1907,  extended  through  the  city  of  Elyria  and  over  and  acro35j 
a  certain  bridge  in  the  city  of  Elyria. 
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On  October  22,  1907,  the  plaintiff  passed  an  ordinance  grant- 
ing to  the  defendant  **a  renewal  of  previous  grants  and  grant- 
ing a  right  to  lay  certain  street  railroad  tracks  in  the  city  of 
Elyria  and  the  right  to  extend  certain  street  railroad  tracks  and 
to  lay  additional  tracks  in  streets  of  said  city  and  the  right  to 
construct,  maintain  and  operate  a  street  railway  in,  upon  and 
over  certain  streets  in  said  city,  together  with  tlie  right  to  con- 
struct, maintain  and  operate  all  the  necssary  poles,  wires,  fixtures 
and  appliances  requisite  for  the  construction,  maintenance  and 
operation  of  the  said  street  railway;  that  said  rights  were 
granted  in  consideration  of  certain  agreements  and  contained 
certain  conditions  named  in  said  ordinance,  among  which  was : 

**The  railway  company,  by  the  acceptance  of  this  ordinance, 
agrees  as  follows : 

**  *To  pave  the  roadway  of  the  bridge  on  East  Bridge  street 
on  which  its  tracks  are  now  located,  with  the  same  material  and 
in  the.  same  manner  as  East  Bridge  street  at  the  place  adjoining 
Raid  bridge  is  now  paved,  and  to  widen  said  bridge  to  the  full 
width  of  roadway,  or  in  lieu  of  widening  said  bridge,  to  pay  to 
the  city  of  Elyria  the  sum  of  $15,000,  at  the  city's  option,  which 
widening  shall  be  fully  completed  on  or  before  October  1,  1908, 
or  in  case  the  city  exercises  its  option  of  accepting  the  money  in 
lieu  of  said  widening,  that  said  money  shall  be  paid  into  the 
citv  treasurv  on  or  before  March  1,  1908.'  " 

Said  ordinance  was  approved  by  the  mayor  on  October  28, 
1907,  and  thereafter  duly  published,  and  said  ordinance  was 
duly  accepted  in  writing  by  the  defendant  on  October  28,  1907, 
**by  the  terms  of  which  written  acceptance  said  defendant 
agreed  to  be  bound  by  the  obligations  and  conditions  which  said 
ordinance  imposed  upon  said  defendant."  Said  city  **on  No- 
vember 26,  1907,  by  resolution  duly  passed,  elected  to  accept 
said  $15,000  in  lieu  of  the  widening  of  said  bridge  and  on  No- 
vember 29,  1907,  duly  notified  said  defendant  in  writing  that 
plaintiff  had  so  elected." 

The  defendant  failed  to  pay  said  $15,000  on  or  before  March 
1,  1908,  and  the  plaintiff  on  March  5,  1908,  made  written  demand 
for  the  same,  but  the  defendant  has  wholly  failed  to  make  any 
payment  whatever.  The  prayer  of  the  petition  is  for  judgment 
for  $15,000  and  interest 
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Copies  of  said  ordinance  and  written  acceptance  thereof  are 
attached  to  the  petition,  but  not  made  part  thereof. 
A  demurrer  has  been  filed  to  this  petition,  the  claim  being  that 
the  city  had  no  right  or  authority  in  law  by  a  condition  in  said 
ordinance  to  make  a  contract  with  the  defendant  for  the  pay- 
ment of  said  $15,000. 

Certain  sections  of  the  Revised  Statutes  of  Ohio  will  be  con- 
sidered in  determining  this  question,  and  it  may  be  proper  to 
read  them  now. 

Section  3437.  *  *  Street  railways,  with  single  or  double  tracks, 
side-tracks,  and  turn-outs,  may  be  constructed  or  extended  with- 
in or  without,  or  partly  within  and  partly  without,  any  munici- 
pal corporation  or  unincorporated  village;  and  offices,  depots, 
and  other  necessary  buildings  for  such  railways  may  idso  be 
constructed." 

Section  29  of' the  muncipal  code  of  1902  (1536-183,  Revised. 
Statutes).  **The  right  so  to  construct  or  extend  such  railway,  as 
provided  in  Section  3437,  Revised  Statutes  of  Ohio,  within  qj* 
beyond  the  limits  of  a  municipal  corporation  can  be  granted 
only  by  council  thereof,  by  ordinance,  •  ♦  •  and  that  no 
extension  of  any  street  railroad  located  wholly  without  any  such 
city,  or  of  any  street  railroad  wherever  located,  which  has  been 
or  shall  be  built  in  pursuance  of  a  right  obtained  from  any 
source  or  authority  other  than  a  municipal  corporation,  shall  be 
made  within  the  limits  of  such  city,  except  as  a  new  route,  and 
subject  to  the  provision  of  Section  2501  of  the  Revised  Statutes 
of  Ohio  and  Section  30  of  this  act.'' 

Section  2501  (1536-184,  Revised  Statutes).  **No  corporation, 
individual  or  individuals,  shall  perform  any  work  in  the  con- 
struction of  a  street  railroad,  until  application  for  leave  is  made 
to  the  council  in  writing,  and  the  council  by  ordinance  shall  have 
granted  permission,  and  prescribed  the  terms  and  conditions 
upon,  and  the  manner  in  which  the  road  shall  be  constructed  and 
operated,  and  the  streets  and  alleys  which  shall  be  used  and  occu- 
pied therefor,  but  the  council  may  renew  any  such  grant  at  its 
expiration  ui>on  such  conditions  as  may  be  considered  conducive 
to  the  public  interest. ' ' 

Section  30,municipal  code  of  1902  (1536-1 85, Revised  Statutes). 
** Nothing  mentioned  in  Section  2501  of  the  Revised  Statutes  of 
Ohio  shall  be  done;  no  ordinance  or  resolution  to  establish  or 
define  a  street  railroad  route  shall  be  passed,  and  no  action  in- 
viting proposals  to  construct  and  operate  such  railroad  shall  be 
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taken  by  the  council ;  and  no  ordinance  for  the  purpose  specified 
in  Section  2501  of  the  Revised  Statutes  of  Ohio  shall  be  passed 
until  public  notice  of  the  application  therefor  has  been  given 
by  the  clerk  of  the  corporation  once  a  week,  for  the  period  of 
at  least  three  consecutive  weeks  in  one  or  more  of  the  daily 
papers,  if  there  be  such,  and  if  not,  then  in  one  or  more  weekly 
papers  published  in  the  corporation ;  and  no  such  grant  as  men- 
tioned in  Section  2501  of  the  Revised  Statutes  of  Ohio  shall  be 
made,  except  to  the  corporation,  individual  or  individuals,  that 
will  agree  to  carry  passengers  upon  said  proposed  railroad  at 
the  lowest  rates  of  fare,  and  shall  have  previously  obtained  the 
written  consent  of  a  majority  of  the  property  holders  upon  each 
street  or  part  thereof,  on  the  line  of  the  proposed  street  rail- 
road, represented  by  the  feet  front  of  the  property  abutting  on 
the  several  streets  along  which  such  road  is  proposed  to  be  con- 
structed. 

**  Provided,  that  no  grant  nor  renewal  of  any  grant  for  the 
construction  or  operation  of  any  street  railroad,  shall  be  valid 
for  a  greater  period  than  twenty-five  years  from  the  date  of 
such  grant  or  renewal;  and  after  such  grant  or  renewal  of  the 
ferant  is  made,  whether  by  special  or  general  ordinance,  the  mu- 
nicipal corporation  shall  not,  during  the  term  of  such  grant  or 
renewal,  release  the  grantee  from  any  obligation  or  liability  im- 
posed by  the  terms  of  such  grant  or  renewal  of  a  grant." 

Prom  a  consideration  of  these  and  other  statutes  and  an  ex- 
amination of  the  authorities,  I  am  of  the  opinion  that  the  streets 
and  highways  belong  to  the  state  and  are  under  its  control,  but 
the  state  has  placed  the  streets  of  a  city  under  the  control  of  the 
city  authorities,  subject  to  such  regulations  and  restrictions  as 
the  state  has  or  may  hereafter  see  fit  to  impose.  The  statutes 
of  Ohio  confer  \ipon  municipal  corporations  plenary  power  of 
control  over  their  streets  and  has  vested  in  them  the  fee  thereof, 
in  trust  for  and  to  the  use  of  the  public  for  said  purposes,  sub- 
ject to  the  right  of  the  state  to  direct  the  mode  of  administering 
that  trust,  or  even  to  administer  it  for  itself.  So  far  as  the 
state  has  undertaken  to  do  this,  its  action  is,  of  course,  binding 
up>on  the  municipal  corporations  of  the  state. 

The  view  most  favorable  to  the  defendant  in  the  case  at  bar 
is  that  the  state  has  conferred  upon  a  corporation  organized  for 
street  railway  purposes  the  right  to  construct  and  operate  a 
street  railroad  in  municipal  corporations,  by  Section  3437,  Re- 
vised Statutes — conditioned  upon  the  city's  yielding  its  per- 
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mission  under  the  regulations  prescribed  by  law.  And  grant- 
ing that  the  defendant  derived  its  power  to  construct  its  rail- 
way in  the  streets  of  Elyria  from  the  state,  which  I  am  in- 
clined to  think  is  the,  correct  view,  the  question  is^  what  terms 
and  conditions  under  the  laws  of  Ohio  had  the  city  a  right 
to  prescribe  before  it  yielded  its  permission  to  the  use  of  its 
streets  by  the  defendant  company  ? 

Under  the  view  of  the  law  here  taken,  it  could  prescribe  only 
such  terms  and  conditions  as  the  state  had  granted  it  author- 
ity to  prescribe.  Under  Section  2501,  Revised  Statutes,  hereto- 
fore quoted,  the  city  in  granting  permission  to  use  its  streets 
for  a  street  railway  is  given  authority  to  **  prescribe  the  terms 
and  conditions  upon  and  the  manner  in  which  the  road  shall  be 
constructed  and  operated.'^- 

What  /'terms  and  conditions"  are  authorized  to  be  made  by 
the  cities  under  this  authority  1  Very  few  terms  and  conditions 
are  prescribed  by  the  Legislature  itself  and  such  as  there  are  I 
will  refer  to  later,  and  the  policy  of  the  law  seems  to  be  to  leave 
to  the  local  authorities  the  right  to  prescribe  the  many  and  varied 
terms  and  conditions  appropriate  to  the  different  localities,  and 
which  must  always  be  agreed  to  by  the  companies  receiving  the 
permission  to  construct  and  operate  a  street  railroad  in  the 
streets  of  the  cities.  This  policy  is  convenient  and  affords  pro- 
tection to  local  interest.  Whether  or  not  a  certain  route  is 
practical  or  desirable,  what  motive  power  should  be  adopted, 
whether  the  road  should  be  single  or  double  tracked,  the  kind 
of  rails  to  be  used,  what  the  gauge  of  the  track  should  be,  how 
frequently  cars  should  be  run  and  between  what  hours,  regula- 
tions as  to  street  paving  and  repairs,  joint  use  of  tracks  by  dif- 
ferent companies  and  regulations  as  to  the  removal  of  snow  and 
the  sweeping  and  sprinklijag  of  tracks,  are  a  few  of  the  ques- 
tions which  may  arise,  and  for  imperative  local  reasons,  gov- 
erned by  time,  place  and  circumstances,  they  may  be  decided 
differently  for  various  cities  and  villages,  yet  wisely  for  all. 
Hence,  the  Legislature  of  this  state  has  adopted  the  policy  of 
permitting  the  local  authorities  and  the  corporations  to  settle 
these  matters  by  agreement  made  at  the  time  permission  is 
granted. 
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But  it  is  said  that  the  Legislature  having  specifically  pro- 
vided for  certain  terms  and  conditions  which  municipal  corpora- 
tions may  require,  has  indicated  a  legislative  intent  or  policy  to 
restrict  the  ^ower  of  the  council  in  prescribing  terms  and  con- 
ditions to  those  things  which  are  specifically  provided  for. 

It  is  true  that  at  the  time  the  original  section  which  is  now 
Section  2501  was  passed,  the  Legislature  as  a  part  of  the  same  act 
gave  authority  to  municipal  corporations  to  ''require  any  part 
or  all  of  the  track  between  the  rails  of  any  street  railroad  con- 
struQted  within  the  corporate  limits,  to  be  paved  with  stone," 
etc.,  and  at  the  same  time  required  the  council,  when  the  street 
was  less  than  sixty  feet  in  width,  to  prescribe  certain  conditions 
as  to  the  crown,  curb  and  gutter  of  the  street  (Sections  2503, 
2504). 

If  I  understand  the  contention  of  counsel,  it  is  that  municipal 
corporations  in  Ohio  are  restricted  to  these  terms  and  conditions 
for  which  specific  provision  has  been  made  by  the  Legislature 
and  to  such  regulations  as  can  be  made  under  their  genei*al 
police  powers.  In  my  judgment  such  a  construction  of  the  acts 
of  the  Legislature  is  not  warranted. 

In  the  first  place,  whatever  regulations  municipal  corporations 
have  a  right  to  make  under  their  police  powers,  can  be  made 
without  making  them  the  subject  of  an  agreement  in  an  ordi- 
nance granting  permission  to  use  the  streets,  and  therefore 
there  is  no  necessity  for  including  them  in  such  ordinance 
{Townsend  v.  Circlevilley  78  Ohio  St.,  122).  And  in  the  second 
place  if  the  power  of  municipal  corporations  be  limited  merely 
to  the  matters  of  pavement,  curb  and  gutter  provided  for  in 
Sections  2503  and  2504,  Revised  Statutes,  then  no  force  or 
eflfeot  or  meaning  whatever  is  given  to  Section  2501  where  mu- 
nicipal corporations  are  given  the  general  authority  to  ''pre- 
scribe the  terms  and  conditions  upon  and  the  manner  in  which 
the  road  shall  be  constructed  and  operated.*' 

The  better  rule  seems  to  be  that  while  these  matters  for  which 
specific  authority  is  granted  may  be  considered  in  arriving  at 
the  general  policy  of  the  Legislature,  the  powers  of  municipal 
corporations  are  not  limited  to  them,  and  while  municipal  cor- 
porations have  authority  to  make  terms  and  regulations  such  as 
are  specifically  provided  for  in  these  statutes,  they  ali»o  have 
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general  authority  to  provide  terms  and  conditions  as  provided 
for  in  Section  2501,  Revised  Statutes.  But,  of  course,  they  can 
not  legally  insist  upon  such  terms  and  conditions  as  are  incon- 
sistent with  the  rights  granted  to  the  company  by  the  Legisla- 
ture {State  V.  Traction  Co,,  18  C.  C,  490),  nor  inconsistent 
with  the  restrictions  already  placed  upon  the  company  by  the 
Legislature,  nor  such  as  contravene  the  policy  of  the  law  as 
show^n  by  all  the  legislation  on  the  subject. 

An  act  of  the  Legislature  which  may  be  considered  together 
with  these  other  laws  in  determining  the  general  policy  of  the 
Legislature  of  this  state  is  contained  in  the  municipal  code  of 
1902,  wherein  the  Legislature  authorized  the  public  authorities 
in  certain  cities  where  street  railways  were  being  operated  under 
grants  exacting  ear  licease  fees,  to  agree  with  the  companies 
for  the  payment  of  a  percentage  of  their  gross  receipts  as  a  sub- 
stitute for  such  car  license  fee,  thus  recognizing  the  right  of 
municipal  corporations  to  exact  such  car  license  fees  under  its 
general  authority  to  prescribe  the  termus  and  conditions  upon 
which  the  street  railroad  should  be  constructed  and  operated 
(Section  30,  municipal  code  of  1902). 

It  is  the  common  practice  to  insert  many  terms  and  conditions 
in  franchises  of  this  kind,  and  strange  to  say  very  few  of  these 
have  ever  been  tested  in  the  courts  of  this  state,  and  in  none  of  the 
cases  where  tests  have  been  made  has  the  question  raised  by 
demurrer  in  this  case  been  determined. 

The  power  given  to  municipal  corporations  to  prescribe  terms 
and  conditions  is  general,  but  of  course  it  is  not  unlimited. 
Terms  and  conditions  which  would  contravene  the  policy  of  the 
law  as  shown  by  all  the  legislation  on  this  subject,  are  not  war- 
ranted. Accordingly,  it  has  been  held  that  the  city  has  no  right 
to  determine  the  method  in  which  differences  between  the  com- 
pany and  its  employes  should  be  settled,  nor  reserve  in  an  ordi- 
nance a  right  to  purchase  at  a  future  date,  for  those  matters  are 
contrary  to  the  spirit  of  the  law  {Eaynolds  v.  ClevelaiuJ,  2  C. 

C. N.  S.,  139).     This  holding  is  based  upon  the  fact  that  such 

terms  and  conditions  tend  to  keep  persons  from  bidding  and  to 
increase  the  rate  of  fare,  and  it  is  said  in  argument  that  the* 
terms  and  conditions  prescribed  by  the  ordinance  in  the  case 
at  bar  are  likewise  contrary  to  the  spirit  of  the  law,  because 
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they  too  tend  to  keep  persons  from  bidding  and  to  increase 
the  rate  of  fare. 

But  a  complete  answer  to  this  contention  is  found  in  the  alle- 
gations of  the  petition  which  show  that  the  case  at  bar  was  an 
extension,  and  that  no  bids  were  asked  for  or  received.  This 
case  is  not  one  where  a  new  route  was  established  and  an  original 
grant  made  to  the  lowest  bidder,  and  whether  or  not  in  such  a 
case  the  terms  and  conditions  complained  of  in  this  case  could  be 
enforced,  is  not  before  the  court.  Here  we  have  an  extension 
of  a  former  grant,  and  the  terms  and  conditions  complained  of 
refer  to  the  repair  and  widening  of  a  bridge  then  occupied  by 
the  defendant's  tracks. 

The  Legislature  has  placed  the  control  of  streets  in  the  mu- 
nicipal corporations  and  has  placed  upon  those  corporations  the 
duty  of  keeping  said  streets  open,  in  repair  and  free  from  nuis- 
ance. It  has  also  provided  that  the  right  given  to  street  rail- 
ways by  Section  3437,  Revised  Statutes,  to  construct  or  extehd 
their  railways  within  the  limits  of  a  municipal  corporation  **can 
be  granted  only  by  the  council  thereof  by  ordinance."  The 
Legislature  has  also  provided  that  in  granting  such  permis- 
sion municipal  corporations  shall  have  authority  to  **  prescribe 
the  terms  and  conditions  upon  and  the  manner  in  which  the  road 
shall  be  constructed  and  operated.*' 

Now,  from  the  consideration  of  these  statutes  and  the  other 
statutes  to  which  reference  has  been  made,  and  considering  the 
fact  that  the  terms  and  conditions  insisted  upon  by  municipal 
corporations  must  be  agreed  to  by  the  street  railroads  before 
they  are  of  any  force  and  effect,  and  considering  that  local  rea- 
sons governed  by  time,  place  and  circumstances  may  call  for 
varied  and  different  terms  and  conditions  appropriate  to  the 
different  localities,  I  am  of  the  opinion  that  the  Legislature  of 
this  state  has  adopted  the  policy  of  permitting  the  local  authori- 
ties and  the  street  railway  corporations  to  settle  by  agreement 
made  at  the  time  the  permission  is  granted,  all  such  matters 
as  are  in  furtherance  of  the  duty  which  a  municipal  corporation 
owes  to  the  public  and  are  essential  to  the  preservation  of  the 
streets  for  public  use. 

How  is  this  policy  contravened  by  an  agreement  such  as  was 
made  in  the  case  at  bar  ?    The  defendant  company  had  its  tracks 
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upon  the  roadway  of  the  bridge  on  East  Bridge  street.  It  de- 
sired to  have  its  right  to  use  said  bridge  extended  beyond  the 
time  covered  by  the  original  permission.  Accordingly  the  city 
and  the  company  agreed  to  the  provisions  of  which  complaint 
is  made,  the  company  agreeing  to  pave  the  space  between  its 
rails  on  said  bridge  and  to  widen  said  bridge  to  the  full  width 
of  the  roadway,  or  in  lieu  thereof  to  pay  $15,000,  so  that  the 
city  itself  might  widen  said  bridge,  said  widening  being  made 
desirable  if  not  necessary,  in  part  at  least,  by  the  defendant's 
occupancy  of  the  same,  and  the  city  on  its  part,  in  considera- 
tion of  the  promise  of  the  defendant  to-  pay  said  sum,  agreed  to 
such  extension. 

Assuming  that  the  Legislature  granted  the  defendant  company 
the  right  to  build  its  line  over  said  bridge,  it  did  not  thereby 
place  a  burden  upon  the  municipal  corporation  by  requiring  it 
to  build  or  repair  the  bridge  for  the  benefit  of  the  defendant. 
The  Legislature  placed  the  duty  of  keeping  that  bridge  in  re- 
pair upon  the  plaintiff.  It  also  gave  to  the  plaintiff  the  abso- 
lute right  to  decline  to  extend  the  right  of  the  defendant  to 
use  said  bridge.  How  can  the  spirit  of  the  law  be  violated  by 
permitting  the  plaintiff  to  refuse  to  extend  the  defendant 's  right 
to  use  that  bridge,  unless  it  bears  the  burden  of  widening  it,  so 
that  the  general  public  shall  not  be  deprived  in  whole  or  in 
part  of  its  right  to  use  said  bridge?  Considering  all  the  au- 
thority that  is  vested  in  the  municipal  corporation  in  reference 
to  this  matter,  surely  it  had  a  right  to  protect  itself  against  such 
burden. 

The  city  council  having  control  over  its  streets  and  being 
charged  with  the  duty  of  keeping  them  open  and  in  repair  for 
public  use,  and  having  the  right  to  grant  or  withhold  permis- 
sion for  the  use  of  the  same  by  a  street  railway,  and  having  the 
general  right  to  prescribe  terms  and  conditions  if  such  permis- 
sion is  granted,  when  called  upon  to  give  consent  may  prescribe 
terms  which  embrace  the  doing  of  all  those  things  necessary  to 
the  preservation  of  the  street  for  public  use. 

If  the  agreement  had  been  simply  fpr  the  widening  of  the 
bridge,  I  can  not  conceive  how  anyone  could  consistently  claim 
that  that  was  contrary  to  the  spirit  of  the  law,  and  the  fact  that 
the  agreement  provided  for  the  payment  of  money  in  lieu  of 
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said  widening,  being  manifestly  for  the  purpose  of  accomplish- 
ing the  same  object,  does  not,  in  my  judgment,  make  the  pro- 
vision contrary  to  the  spirit  of  the  law. 

The  council  had  a  right  to  insist  at  least  upon  such  terms  and 
conditions  as  were  not  inconsistent  with  the  rights  granted  to 
the  company  by  the  Legislature,  and  which  were  not  inconsis- 
tent with  the  restrictions  already  placed  upon  the  company  by 
the  Legislature  and  which  did  not  contravene  the  policy  of  the 
law  as  shown  by  all  the  legislation  on  the  subject. 

The  provision  in  question  is  not  prohibited  by  any  of  these 
considerations,  and  I  therefore  hold  that  the  city  had  a  right  to 
enter  into  the  agreement,  and  that  the  defendant,  having  agreed 
thereto,  is  bound  thereby  so  far  as  this  demurrer  is  concerned. 

My  attention  has  been  called  to  the  legislation  and  decisions  in 
this  state  in  reference  to  telephone  companies,  but  the  legisla- 
tion as  to  street  railroaas  is  so  different  from  the  legislation  as 
to  telephones  that  I  do  not  regard  the  latter  as  of  any  special 
significance. 

The  right  of  telephone  companies  to  use  the  city  streets  has 
been  conferred  by  direct  grant  to  the  telephone  companies  them- 
selves, with  power  in  the  municipal  authorities  to  agree  upon 
the  mode  of  use  only,  but  without  authority  to  demand  or  re- 
ceive any  compensation  for  the  use  of  the  street  beyond  what 
may  be  necessary  to  restore  the  pavement  to  its  former  state  of 
usefulness.  And  under  such  restricted  powers  the  municipal 
authorities  can  not  enforce  an  agreement  made  by  ordinance, 
accepted  by  the  telephone  company,  granting  permission  to  use 
the  streets  of  'the  city  upon  condition  tha»t  the  company  charge 
its  subscribers  not  to  exceed  a  certain  price  for  its  telephone 
service.    Farmer  v.  Telephone  Co.,  72  Ohio  St., ^26. 

It  will  be  noticed,  however,  that  the  grant  to  street  railway 
companies  in  Section  3437,  Revised  Statutes,  is  not  as  clear  as 
the  grant  to  telephone  companies  in  Section  3454,  Revised  Stat- 
utes, and  also,  that  the  powers  of  municipal  corporations  as  to 
street  railways  are  much  greater  in  Section  2501  (Bat^s,  1536- 
183,  1536-184),  Revised  Statutes,  than  the' powers  of  municipal 
corporations  as  to  telephone  companies  in  Section  3461,  Re- 
vised Statutes. 

Demurrer  overruled. 
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LIABILITY  FOR  DEATH  FROM  CONTACT  WITH 

ELECnUC  WIRE. 

Common  Pleas  Court  of  Lorain  County. 

Helen  Smith,  Administratrix,  v.  Cleveland  &  South- 
Western  Traction  Company. 

Decided,  March  21,   1908. 

Negligence— High  Tension  Wire  Hanging  Over  Land  of  Another — 
Child  Killed  by  Contact — Duty  of  Electrical  Company  Tovxird  Chil- 
dren— Trespassers. 

A  traction  company  maintained  a  high  tension  wire  over  the  lands  of 
another  at  a  point  where  children  were  in  the  habit  of  congrega- 
ting for  play  without  objection  from  the  land  owner;  said  wire  was 
down  within  a  few  feet  from  the  ground  for  some  time,  and  a  nine 
year  old  boy  playing  in  that  vicinity  came  in  contact  with  the  wire 
and  was  instantly  killed.    Held: 

1.  That  said  boy  was  not  a  trespasser  or  even  a  bare  licensee  as 
against  said  traction  company,  which  had  the  right  only  to  build 
its  pole  line  and  maintain  its  wire  in  the  air  on  said  poles;  and, 

2.  That  if  said  company  knew,  or  by  the  exercise  of  ordinary  care  should 
have  known,  that  children  were  in  the  habit  of  congregating  at 
that  point  for  play,  and  should  reasonably  have  anticipated  that 
they  might  come  in  contact  with  said  wire  and  be  injured  if  the 
same  was  near  the  ground,  then  the  company  owed  to  such  chil- 
dren a  duty  greater  than  merely  not  to  willfully  or  wantonly  im- 
peril their  safety.  The  company  not  being  the  owner  of  the  land 
and  the  children  not  being  trespassers,  the  former  owed  the  latter 
the  duty  of  using  ordinary  care  in  maintaining  its  wire  a  proper 
distance  from  the  ground,  and  is  liable  for  a  failure  to  discharge 
that  duty. 

F.  M.  Stevens  and  Johnson  &  Hammond,  for  plaintiff. 
E.  O.  &  H.  C.  Johnson,  for  defendant. 

Washburn,  J. 

This  matter. is  before  the  court  on  a  demurrer  to  the  second 
amended  petition.  Among  other  things,  the  second  amended 
petition  sets  forth  that  the  defendant  was  a  corporation  organ- 
ized and  doing  business  under  the  laws  of  Ohio,  and  that  it  owned 
and  operated  an  electric  railway,  and  in  connection  with  the  oper- 
ation of  said  railway,  it  owned,  operated,  maintained  and  used  a 
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certain  line  of  high  tension  wires  around  and  through  the  out- 
skirts of  the  village  of  Oberlin,  Lorain  county,  Ohio,  for  the 
purpose  of  carrying  a  high  tension  current  of  electric  power, 
and  that  by  reason  of  the  strong  and  dangerous  current  of 
electricity  carried  on  the  said  high  tension  line  the  said  wires 
were  extremely  dangerous  to  the  life  of  any  person  coming  in 
contact  therewith.  That  said  line  was  constructed,  maintained 
and  operated  through  and  across  the  premises  of  one  B.  M. 
Cherry,  which  said  premises  were  located  within  the  corporate 
limits  of  the  village  of  Oberlin,  and  that  the  defendant  had  only 
the  right  to  set  its  poles  and  string  its  wires  in  the  air  on  said 
poles  across  the  said  premises  of  said  Cherry,  and  that  said 
Cherry  had  the  right  to  all  the  other  uses  of  the  real  estate  be- 
neath the  high  tension  line  and  adjoining  it.  That  south  of 
said  liiie  and  near  where  it  crossed  said  Cherry's  land  there  was 
located  a  certain  athletic  ground  of  Oberlin  College,  and  that 
north  of  said  line  and  on  the  property  of  said  Cherry  there  was 
a  pond  known  as  Cherry's  pond.  That  said  line  was  located' 
about  midway  between  said  athletic  ground  and  said  pond. 
That  at  said  points  children  were  in  the  habit  of  congregating 
for  play.  That  the  defendant  knew  of  the  location  of  said 
ground  and  said  pond,  and  of  the  use  made  thereof  by  said  chil- 
dren, or  by  the  exercise  of  ordinary  care  might  have  known  of 
the  same,  and  that  the  defendant  knew,  or  by  the  exercise  of  or- 
dinary care  might  have  known,  that  children  congregated  at 
said  points  for  play,  and  passed  and  repassed  under  said  pole 
line  in  going  from  said  athletic  ground  to  said  pond  upon  said 
Cherry's  land,  with  full  knowledge  and  permission  of  said  B. 
M.  Cherry.  That  between  said  points  the  defendant  permitted 
its  high  tension  wire  to  sag  down  within  a  few  feet  of  the  ground, 
and  that  said  wire  had  been  in  such  condition  for  some  time. 
That  defendant  knew,  or  by  the  exercise  of  ordinary  care  might 
have  known,  of  its  condition.  That  said  wire  was  uninsulated 
and  was  in  said  condition  close  to  the  ground  because  of  the  in- 
sufficient and  improper  manner  in  which  said  pole  line  was  con- 
structed. That  on  September  30,  1906,  and  while  said  wire  was 
in  said  condition,  plaintiff's  decedent,  a  boy  nine  years  of  age, 
together  with  other  children,  was  on  his  way  to  the  aforesaid 
pond,  and  in  order  to  reach  it  passed  beneath  the  wire  of  said 
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high  tension  line  at  the  point  where  the  same  hung  near  the 
ground,  and  that  the  wire  of  the  said  high  tension  line  came  in 
contact  with  his  body,  causing  him  to  receive  an  electric  shock 
resulting  in  his  death,  all  without  any  fault  or  negligence  on  his 
part.  That  he  had  no  means  of  knowing  and  did  not  appre- 
ciate the  danger  of  coming  into  contact  with  said  wires,  and 
that  his  death  was  due  solely  to  the  gross  negligence  and  care- 
lessness of  the  defendant,  in  that  said  pole  line  was  improperly 
constructed,  and  that  said  wires  were  not  properly  insulated,  and 
that  it  permitted  the  same  to  sag  down  close  to  the  ground  and  re- 
main in  that  condition,  without  having  any  danger  signal  or 
sign  displayed  at  said  point,  and  that  the  defendant  knew  or  was 
charged  with  knowledge  of  the  condition  of  said  wires.  The 
petition  also  sets  forth  the  names  of  decedent's  father  and  mother 
and  next  of  kin. 

The  defendant,  in  presenting  the  matter  to  the  court,  relied 
upon  but  one  contention,  and  that  is,  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  because  the 
defendant  did  not  owe  any  duty  to  plaintiff's  decedent.  It  is 
said  in  argument  that  plaintiff's  decedent  was  a  trespasser,  or 
at  best  a  bare  licensee,  upon  the  premises  of  said  B.  M.  Cherry, 
and  that  the  defendant  owed  him  no  duty  except  that  of  not  will- 
fully or  wantonly  imperiling  his  safety,  and  there  being  no  claim 
that  the  defendant  willfully  or  wantonly  injured  him,  therefore, 
in  this  case  the  defendant  owed  plaintiff's  decedent  no  duty 
whatever. 

It  might  be  conceded,  I  think,  since  the  decision  of  our  Su- 
preme Court  in  the  case  of  Wheeling  &  L.  E.  Ry.  v.  Harvey,  77 
Ohio  St.,  235,  that  had  said  pole  line  been  maintained  just  as 
it  was  by  the  owner  of  said  land,  said  B.  M.  Cherry,  he  would 
not  have  owed  plaintiff's  decedent  any  duty  in  the  premises 
for  the  violation  of  which  he  would  have  been  liable  in  damages. 
It  is  true  that  the  petition  states  that  plaintiff's  decedent  was 
there  with  the  full  knowledge  and  permission  of  said  Cherry, 
but  it  is  not  claimed  that  there  was  any  actual  permission  granted 
plaintiff's  decedent,  and  what  is  really  meant  by  that  allega- 
tion is  that  said  Cherry  suffered  the  children  to  come  upon  his 
premises  and  play. 
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So  that  with  that  understanding  of  the  petition  it  must  be 
conceded,  I  say,  that  under  the  authority  of  the  cases  above  re- 
ferred to,  Mr.  Cherry  would  not  be  liable  to  plaintiff's  decedent 
if  he  had  owned  and  operated  said  pole  line  upon  his  own  prem- 
ises. 

The  question  is,  is  the  duty  of  the  defendant,  who  merely  had 
a  right  to  maintain  its  pole  line  and  wires  across  the  premises 
of  Mr.  Cherry,  to  be  measured  by  the  same  standard  as  the 
duty  of  the  land  owner,  Mr.  Cherry?  Does  the  fact  that  plaint- 
iff's decedent  was  a  tresposser  against,  or  a  bare  licensee  of,  Mr. 
Cherry,  make  him  also  a  trespasser  against  the  defendant? 

Prom  the  best  light  I  can  find  upon  the  subject,  I  do  not  think 
that  plaintiff's  decedent  can  be  considered  as  a  trespasser  as 
against  the  defendant  in  this  case.  As  against  the  defendant 
he  had  a  lawful  right  to  pass  under  the  wire  of  the  defendant. 
The  defendant,  according  to  the  petition,  had  the  bare  right  of 
building  its  pole  line  and  maintaining  its  wire  in  the  air  on 
said  poles.  It  did  not  own  the  land  or  any  right  therein,  and 
therefore  could  not  grant  to  nor  withhold  from  plaintiff's  de- 
cedent the  right  to  pass  under  its  wire  on  the  premises  of  Mr. 
Cherry.  If  plaintiff's  decedent  had  interfered  with  the  pole  and 
wire  in  place,  he  might  have  been  a  trespasser  as  against  the  de- 
fendant, but  he  would  not  be  a  trespasser  upon  the  defendant's 
rights  if  he  came  in  contact  with  the  wire  elsewhere.  He  did  not 
interfere  with  the  defendant's  pole,  neither  did  he  come  in  con- 
tact with  the  wire  in  the  place  where  the  defendant  had  a  right 
to  maintain  it. 

It  seems  to  me,  therefore,  that  defendant's  duty  to  plaintiff's 
decedent  is  not  to  be  measured  by  the  same  standard  as  that  of 
a  land  owner  upon  whose  premises  a  trespass  is  committed.  The 
defendant  was  maintaining  a  high  tension  wire  charged  with  a 
deadly  current  of  electricity,  and  was  charged  with  a  high  de- 
gree of  care  as  to  all  persons  who  were  lawfully  in  a  place  of 
proximity  to  the  wire.  Its  duty  was  governed  by  the  general 
rule  that  a  person  is  liable  for  those  results  of  his  own  negligence 
which  are  reasonably  to  l>e  anticipated.  Had  it  been  the  owner 
of  the  land,  it  would  have  been  exempted  from  liability  as  to 
trespassers  and  bare  licensees,  because  that  exemption  is  neces- 
essary  to  secure  to  the  landowner  the  beneficial  use  of  his  land, 
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but  why  should  the  exemption  be  extended  to  a  case  where  the 
rights  of  the  defendant  have  not  been  interfered  with? 

If  the  defendant  had  been  in  the  exclusive  use  and  occupancy 
of  the  land,  that  would  present  a  situation  where  it  would  have 
the  right  to  grant  or  withhold  permission  to  cross  the  same  and 
to  control  the  use  thereof,  and  it  would  entitle  it  to  claim  the 
exemption  of  a  land  owner ;  but  the  exemption  of  the  land  owner 
is  in  the  nature  of  an  exception  to  the  general  rule  that  a  per- 
son is  liable  for  the  results  of  his  negligence  which  are  reason- 
ably to  be  anticipated,  and  I  don't  think  that  the  exemption 
should  be  extended  to  a  company  which  is  conducting  a  danger- 
ous current  of  electricity  over  property  not  owned  by  it,  and  in 
which  it  has  no  interest  or  right,  except  the  right  to  set  its  poles 
and  maintain  its  wires  thereon/  If  such  a  company  maintains 
such  a  line  in  a  place  where  children  are  in  the  habit  of  con- 
gregating for  play,  it  ought  not  to  be  relieved  from  liability  for 
its  negligence  merely  because  the  children  are  trespassers  or 
mere  licensees  as  against  the  owner  of  the  land. 

If  the  defendant's  dangerous  wire  was  down  within  a  few 
feet  of  the  ground  at  a  point  between  said  athletic  ground  and 
said  pond,  and  the  defendant  knew  that  fact,  or  by  exercise  of 
ordinary  care  might  have  known  that  it  was  down,  and  the  de- 
fendant knew,  or  by  the  exercise  of  ordinary  care  might  have 
known,  that  children  were  in  the  habit  of  congregating  at  said 
points  for  play  and  passing  from  one  point  to  the  other  under  its 
wire,  without  objection  from  the  land  owner,  Mr.  Cherry,  and  if 
the  defendant  might  reasonably  have  anticipated  that  the  chil- 
dren so  in  said  vicinity  might  come  in  contract  with  said  wire 
and  be  injured,  then  I  think  that  the  defendant  owed  a  duty 
to  plaintiff's  decedent. 

I  am  of  the  opinion  that  the  petition  states  facts  which,  if 
true,  legally  bound  the  defendant  to  safeguard  against  occur- 
rences that  could  be  reasonably  anticipated  or  contemplated  as 
likely  to  occur.  This  matter  being  new,  so  far  as  I  know,  in 
Ohio,  I  have  made  a  reasonably  diligent  search  for  cases  in  point, 
and  while  I  have  found  one  case  which  if  the  principle  there 
laid  down  was  followed  would  perhaps  exempt  the  defendant 
from  liability,  I  have  found  two  cases  which  are  fairly  in  point 
and  which,  if  followed,  would  make  the  defendant  liable,  and  I 
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have  found  the  same  rule  stated  in  quite  a  number  of  eases 
where  the  facts  were  somewhat  similar  to  the  case  at  bar. 

The  case  which  exempted  the  defendant  from  liability  on 
the  ground  that  the  party  injured  was  a  trespasser  or  bare 
licensee  as  against  the  owner  of  the  property,  is  found  reported 
in  Cumberland  Teh  <&  Tel,  Co,  v.  Martin,  116  Ky.,  554  (105  Am. 
St.  Rep.,  229 )j  a  case  decided  by  the  Kentucky  Court  of  Appeals. 
That  was  a  case  where  a  telephone  company  in  furnishing  serv- 
ice to  a  store  had  negligently  constructed  its  line  so  that  a  con- 
nection was  formed  with  certain  iron  gratings  over  a  window 
under  the  porch  of  the  store,  and  the  young  man  who  was  killed, 
in  company  with  some  other  boys,  took  refuge  from  the  rain  un- 
der the  porch  of  said  building  and  sat  upon  a  box  with  his  back 
against  the  grating  over  the  window.  Lightning  struck  one  of 
the  telephone  poles  and  was  conducted  by  the  wire  to  the  porch, 
passed  on  to  the  iron  roof  and  from  the  iron  roof  to  the  grating 
and  thence  through  the  body  of  the  deceased  to  the  ground, 
killing  him  instantly.  The  court  in  disposing  of  the  case  used 
this  language: 

**If  it  be  conceded  that  the  deceased  was  not  technically  a 
trespasser,  but  a  licensee,  still  he  was  a  bare  licensee.  He  had 
no  business  at  the  store.  He  went  under  the  porch  to  get  out  of 
the  rain,  and  remained  there  entirely  for  his  own  convenience. 
The  owner  of  the  property  was  under  no  liability  to  him  to  keep 
it  safe.  If  the  telephone  company  had  owned  both  the  building 
and  the  wire,  it  would  not  have  been  under  any  responsibility 
to  the  deceased  for  his  injury,  although  he  was  under  its  porch 
by  its  implied  consent,  as  he  was  there  as  a  bare  licensee,  for  his 
own  convenience.  If  the  telephone  company  would  not  be  re- 
sponsible if  it  owned  both  the  wire  and  the  building,  it  is  cer- 
tainly under  no  greater  responsibility  when  it  owned  only  the 
wire.  If  it  had  put  its  own  wire  negligently  in  its  own  building, 
and  thus  endangered  its  being  struck  by  lightning,  it  would  be 
responsible  to  those  it  invited  to  the  building  in  a  dangerous  con- 
dition, but  it  would  not  be  responsible  to  those  merely  using  it 
for  their  own  ex)nvenience  as  a  shelter  in  a  time  of  storm.  When 
it  put  its  wire  negligently  on  another  person 's  building,  and  was 
negligent  in  securing  it,  it  violated  its  duty  to  him,  but  it  vio- 
lated no  duty  to  those  to  whom  neither  he  nor  it  were  under 
any  obligation.  We  therefore  conclude,  for  the  resusons  stated, 
that  plaintiff  made  oiit  no  cause  of  action  against  appellant.'' 
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It  will  be  noticed  that  the  defendant  in  this  ease  was  not  en- 
gaged in  the  business  of  manufacturing  and  transmitting  over 
said  wire  an  exeeptionally  dangerous  current  of  electricity.  No 
wire  carrying  such  a  deadly  current  was  in  the  vicinity.  To 
cause  the  decedent's  death  there  was  an  intervention  of  an  act 
of  God,  which  alone  rendered  the  situation  dangerous.  It  seems 
to  me  that  the  same  result  could  have  been  reached  in  this  case 
by  holding  that  the  company  was  not  relieved  from  liability  be- 
cause the  decedent  was  a  bare  licensee,  but  that  the  company 
was  not  liable  because  its  duty  to  the  decedent  was  to  provide 
against  injuries  to  him  which  might  reasonably  have  been  antici- 
pated, and  that  considering  the  fact  that  the  wire  was  not  con- 
structed for  the  -purpose  of  carrying  a  deadly  current  and  the  de- 
fendant was  not  engaged  in  the  business  of  dealing  with  a  deadly 
current  and  no  wires  charged  with  such  a  current  were  in  the 
vicinity,  and  considering  also  the  source  of  the  deadly  current, 
the  defendant  ought  not,  under  all  the  circumstances  of  the  case, 
to  have  reasonably  anticipated  that  injury  to  persons  upon  said 
porch  was  likely  to  occur  from  the  negligent  manner  in  which  its 
wires  were  connected  with  said  building.  At  least,  in  my 
judgment,  the  defendant  ought  not  to  have  been  relieved  from 
liability  merely  because  the  injured  party  was,  as  to  the  land 
owner,  a  bare  licensee,  for  as  against  the  defendant  he  had  a 
prefect  right  to  be  where  he  was  and  he  did  not  violate  the 
rights  of  the  defendant  in  any  particular  whatever. 

It  seems  to  me  that  the  better  rule  is  laid  down  in  the  two 
cases  to  which  I  shall  now  refer.  In  these  cas9s  the  defendants 
were  engaged  in  handling  a  very  deadly  current  of  electricity 
which  required  a  very  high  degree  of  care  for  the  protection  of 
the  public  generally,  and  especially  of  all  those  who  were,  as 
against  the  defendants,  lawfully  in  the  vicinity  of  the  wires 
carrying  the  same. 

In  Connell  v.  Electric  Ry.  &  Power  Co.,  131  Iowa,  622,  the 
facts  were  that  the  scene  of  the  accident  was  an  uninclosed  and 
unimproved  tract  of  rough  land  covered  with  trees,  brush  and 
weeds,  belonging  to  one  Hubinger.  Over  this  property  the  de- 
fendant was  maintaining  its  electric  light  and  power  wires,  sup- 
ported on  poles,  the  wires  being  in  general  insulated.  De- 
ceased, a  boy  of  fourteen  years  of  age,  with  two  companions 
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a  few  years  older,  went  upon  this  uninelosed  and  unimproved 
property  of  Hubinger  to  get  some  zinc  which  had  been  thrown 
away,  in  order  that  they  might  sell  it  for  junk.  Deceased  in 
some  way  came  in  contact  with  defendant's  wire  where  it  had 
been  allowed  to  sag  and  where  the  insulation  had  been  worn  off, 
apparently  by  contact  with  a  tree,  and  was  accidently  killed  by 
the  shock.  The  Supreme  Court  in  disposing  of  the  case  laid 
down  the  law  in  the  syllabus  as  follows : 

** Though  plaintiff's  intestate  was  a  bare  licensee  or  tres- 
passer on  the  land  of  H,  when  he  was  killed  by  coming  in  con- 
tact  with  defendant's  electric  wire  extending  across  such  land, 
where  it  has  been  allowed  to  sag  and  where  the  insulation  was 
worn  off,  defendant  is  liable,  having  known  o^  the  dangerous 
condition  of  the  wire,  and  that  persons  were  in  the  habit  of 
going  near  the  place  of  danger." 

A  verdict  for  plaintiff  was  sustained  in  the  case^  notwith- 
standing the  fact  that  the  jury  found,  in  answer  to  questions, 
that  the  plaintiff's  decedent  did  not  have  the  consent  of  the 
owner  or  occupier  of  said  land  to  go  upon  the  same,  that  at  the 
time  he  was  upon  said  premises  he  had  no  right  to  be  there,  that 
at  the  time  and  prior  thereto  the  owner  of  the  land  forbade 
persons  from  entering  upon  the  land  where  the  injury  occurred, 
that  the  place  where  the  injury  occurred  was  private,  and  that 
the  plaintiff  was  not  invited  to  go  upon  said  land  at  the  place 
where  said  injury  occurred  at  the  time  of  the  same. 

There  is  another  case,  Guinn  v.  Telephone  Co,,  72  N.  J.  L.,  276 
(111  Am.  St.  Rep.,  668),  which  is  squarely  in  point.  In  that 
case  William  C.  Guinn,  a  lad  thirteen  years  of  age,  was  killed  by 
contact  with  a  guy  wire  charged  with  electricity.  The  wire  was 
one  of  the  character  used  for  telephone  construction,  copper 
wire  of  a  tensile  strength  of  250  pounds.  It  was  attached  to  a 
pole  onVhich  were  strung  wires  of  the  defendant  alone.  **The 
injury  was  caused  by  the  guy  wire  breaking  and  falling  on  an 
electric  light  wire  belonging  to  another  company.  The  broken 
wire  fell  in  the  grass  in  a  field  belonging  to  Gulick.  Across  this 
field  people  were  accustomed  to  travel  without  objection,  but,  as 
far  as  appears,  without  other  right.  The  boy's  body  was  found  still 
in  contract  with  the  guy  wire  shortly  after  the  shock.  It  does  not 
appear  that  he  had  any  right  to  be  on  Gulick 's  property,  except 
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such  as  may  be  inferred  from  the  facts  stated.  The  contention 
of  the  defendant  is  that  it  was  under  no  duty  to  the  decedent 
for  the  reason  that  he  was  a  trespasser  on  Gulick's  property  or 
at  best  a  mere  licensee."  The  court  held  in  that  case,  **that  the 
telephone  company  was  under  a  duty  to  the  decedent  to  exercise 
care,  even  if  he  was  a  trespasser  as  between  himself  and  the 
landowner,"  and  the  eourt,  after  observing  that  the  liability 
of  the  defendant  rested  upon  the  fact  that  it  was  maintaining 
wires  which  might  become  charged  with  a  deadly  current  of 
electricity  and  stating  that  the  duty  to  exercise  care  is  estab- 
lished as  to  travelers  upon  the  highway  and  employes  of  the 
defendant,  or  of  another  company  who,  in  the  exercise  of  their 
rights,  are  likely  to  come  in  contact  with  the  wires,  and  as  to  all 
persons  who  are  lawfully  in  a  place  of  proximity  to  such  wires, 
then  says: 

*'The  question  presented  in  this  case  is  whether  the  duty  ex- 
ists also  as  to  third  persons  who  are  not  at  the  time  in  the  exer- 
cise of  any  legal  right.  *  *  *  In  the  present  case,  the  guy 
wire  was  stretched  over  an  open  field  across  which  people  were 
accustomed  to  travel  without  objection  by  the  land  owner.  The 
adjoining  field  was  used  as  a  ball  ground.  It  was  probable  that, 
if  the  guy  wire  broke,  some  one  crossing  the  field  would  come  in 
contact  with  it.  That  whoever  did  so  was  a  trespasser  or  a  bare 
licensee,  as  against  the  land  owner,  can  not  avail  the  defendant. 
If  a  bare  licensee,  he  would  still  be  there  lawfully.  If  a  tres- 
passer, his  wrong  would  be  to  the  land  owner  alone,  not  a  public 
wrong,  nor  a  wrong  to  the  defendant.  The  case  differs  from  one 
where  a  trespasser  or  licensee  seeks  to  recover  of  the  land  owner. 
A  land  owner  may,  in  fact,  reasonably  anticipate  an  invasion 
of  his  property,  but  in  law  he  is  entitled  to  assume  that  he  will 
not  be  interfered  with..  His  right  to  protect  his  possession  and 
to  use  his  property  is  paramount.  It  is  these  considerations 
which  led  this  court  to  deny  the  liability  of  the  defendant  in  the 
turn-table  cases.  *  •  •  The  general  rule  is  that  a  person  is 
liable  for  those  results  of  his  negligence  which  are  reasonably  to 
be  anticipated,  the  exemption  of  the  land  owner  from  liability  as 
to  trespassers  and  licensee  is  necessary  to  secure  him  the  bene- 
ficial use  of  his  land;  but  no  reason  exists  for  extending  this 
exemption  to  a  ease  where  the  rights  of  the  defendant  have  not 
been  interfered  with.  •  •  •  The  deceased  is  not  shown  to 
have  interfered  with  the  defendant's  rights.  The  right  to  main- 
tain the  pole  and  wire  did  not  involve  the  right  to  have  the  wire 
swing  loose  or  occupy  another  portion  of  the  field." 
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In  the  case  at  bar,  as  shown  by  the  second  amended  petition, 
said  high  tension  wire  was  down  at  a  point  where  said  line 
turned  at  right  angles,  and  it  is  alleged  that  the  corner  pole 
burned  in  two  near  the  top  by  reason  of  electricity  passing 
through  a  guy  wire  attached  near  the  top  of  said  pole,  and  the 
high  tension  wire  was  thus  permitted  to  sag  down  and  form  the 
hypotenuse  of  a  right-angled  triangle,  and  was,  as  alleged  in  the 
petition,  **some  distance  away  from  the  aforesaid  corner  pole  and 
from  the  right-of-way  of  said  high  tension  line  of  defendant." 
So  that  it  fairly  appears  that  the  defendant,  in  maintaining  said 
wire  where  it  was  at  the  time  plaintiff's  decedent  was  killed, 
was  at  best  a  bare  licensee  itself,  and  if  that  is  so  it  could  not 
complain  that  the  plaintiff's  decedent  was  also  a  bare  licensee. 

At  the  risk  of  unduly  extending  this  opinion  I  might  add  that, 
if  the  defendant  company  had  obtained  from  the  land  owner  a 
right  to  maintain  its  high  tension  wire  across  his  land  upon 
poles  extending  but  four  feet  from  the  ground,  and  did  so  build 
and  maintain  such  wires  carrying  such  deadly  current  of  elec- 
tricity, it  would  almost  shock  one's  sense  of  justice  to  permit  the 
defendant  under  such  circumstances  where  it  had  the  bare  right 
of  maintaining  its  wires  so  close  to  the  ground  and  had  no  other 
interest  in  the  real  estate,  to  claim  that  it  owed  no  duty  to  chil- 
dren who,  without  objection  from  the  land  owner,  were  passing 
on  said  real  estate  of  said  owner  under  said  high  tension  wire. 

In  view  of  one  of  the  charges  of  negligence  in  this  petition, 
that  was  practically  what  the  defendant  was  doing,  for  it  is 
charged  that  its  wires  were  down  clase  to  the  ground  for  such 
a  length  of  time  as  that  the  defendant  by  the  exercise  of  ordi- 
nary care  should  have  known  it  was  there,  and  if  it  actually 
knew  it  was  there,  or  in  law  should  have  known  it  was  there, 
then  it  was,  in  effect,  maintaining  it  there,  and  one  who  so  main- 
tains such  a  deadly  wire  upon  the  property  of  another,  having 
no  interest  in  that  property  except  the  right  to  so  maintain  its 
wire,  must  in  all  fairness  and  justice  be  charged  with  some  duty 
to  children  who  come  upon  said  premises  by  the  mere  sufferance 
of  the  owner. 

The  demurrer  will  be  overruled. 
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EXECUTIVE  DISCRETION  IN  ENrORCINC  COMPUANCE 

WITH  PENAL  STATUTES. 

Common  Pleas  Court  of  Hamilton  County. 

The  Cufton  Springs  DiSTiiiLiNO  Company  v.  Mark  A.  Brown, 
Stewart  J.  IIagen,  John  Seidinspinner  and  John  Brandt. 

Decided,  January,  1909. 

Injunction — Property  Rights — Executive  Interference  with.  Where 
Protecting  the  Public  from  Violations  of  Penal  Statutes — Feeding 
of  Wet  Distillery  Waste  to  Milch  Cows— 99  0.  L.,  239. 

Where  the  only  interference  with  property  rights,  which  can  result 
from  a  threatened  prosecution  by  the  health  officer  and  milk  in- 
spectors, is  the  right  to  market  milk  from  cows  to  which  distillery 
waste  sold  by  the  plaintiffs  has  been  fed,  the  interference  does 
not  go  beyond  a  reasonable  exercise  of  executive  discretion,  and 
injunction  against  such  interference  will  not  lie,  but  the  plaintiffs 
will  be  left  to  set  up  in  a  criminal  action  the  question  of  the  con- 
stitutionality of  the  act  under  which  the  health  department  is 
proceeding,  or  the  correctness  of  the  construction  which  is  being 
placed  upon  the  act  by  that  department. 

Lawrence  Maxwell,  Jr.,  for  plaintiff. 
Albert  H.  Morrill,  contra. 

Hunt,  J. 

The  plaintiff,  in  its  petition,  alleges  that  it  is  operating  a 
large  distillery ;  that  one  of  its  products,  after  the  separation  of 
distilled  spirits,  is  grain  juice  of  which  it  has  a  daily  output  of 
about  2,500  barrels ;  that  such  product  is  a  nutritious  and  health- 
ful food  for  cattle,  free  from  any  injurious  ingredients;  that  it 
is  impractical  to  store  such  products,  and  that  it  has  a  large  and 
profitable  trade  in  the  sale  of  this  product  to  customers  who 
haul  it  away  in  wagons. 

Plaintiff  further  alleges  that  the  defendants,  the  health  offi- 
cer of  Cincinnati,  and  milk  inspectors  in  his  employ,  have  en- 
tered into  a  conspiracy  to  injure  and  destroy  plaintiff's  trade  in 
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grain  juice,  and  in  pursuance  thereof  are  soliciting  plaintiff's 
customers  not  to  buy  such  juice,  telling  them  that  it  is  unlawful 
to  use  it,  threatening  them  with  criminal  prosecution  if  they 
buy  or  use  it;  that  defendants  station  themselves  in  the  public 
highway  near  plaintiff's  distillery,  and  as  health  officers  of  the 
city  of  Cincinnati  stop  intending  purchasers  of  said  juice,  and 
by  means  of  threats  cause  customers  of  plaintiff  not  to  buy. 
Plaintiff  says  that  unless  defendants  are  enjoined  from  said 
acts  its  said  business  will  be  destroyed;  that  defendants  are 
financially  irresponsible,  and  that  it  will  suffer  irreparable  in- 
jury for  which  it  has  no  adequate  remedy*^  syt  law. 

After  the  filing  of  this  petition  a  temporary  restraining  order 
was  issued,  restraining  the  defendants  **from  soliciting  the 
plaintiff's  customers  or  others  not  to  buy  grain  juice  from  it, 
and  from  threatening  them  with  arrest  or  prosecution  or  other 
injury  if  they  do  so,  and  from  picketing  plaintiff's  premises,  and 
from  interfering  in  any  manner  with  plaintiff's  said  business, 
and  from  causing  any  of  said  acts  to  be  done." 

No  answer  has  been  filed  by  the  defendants,  nor  has  the  time 
for  answer  arrived. 

The  defendants  promptly  filed  a  motion  to  dissolve  the  re- 
straining order. 

Upon  the  hearing  of  this  motion,  the  evidence  does  not  estab- 
lish all  the  facts  alleged  in  plaintiff's  petition,  but  does  establish 
that  plaintiff's  product,  which,  it  calls  grain  juice  and  which  is 
technically  known  as  distiller's  spent  beer,  is  what  is  commonly 
known  as  slop  or  wet  distillery  waste,  from  which  most  of  the 
solid  matter  has  been  filtered;  that  it  contains  about  three  per 
cent,  of  nutritious,  healthful  and  non-injurious  substances  mostly 
in  solution,  and  about  ninety-seven  per  cent,  of  sterilized  water, 
and  that  when  mixed  with  the  proper  amount  of  chopped  hay 
or  other  similar  roughage,  the  mixture,  if  fed  under  proper  con- 
ditions and  in  proper  amounts,  is  in  quantity  and  quality  a 
practical,  scientific  and  proper  food  for  milch  cows.  The  evi- 
dence further  shows  that  the  defendants,  the  milk  inspectors, 
by  order  of  the  defendant  health  officer,  stationed  themselves  in 
the  highway  near  plaintiff's  distillery,  stopped  persons  going 
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to  plaintiff's  distillery  with  wagons  suitable  for  carrying 
plaintiff's  product,  took  their  names  and  addresses,  if  unknown, 
and  told  them,  in  substance,  that  it  was  unlawful  to  sell  or 
offer  for  sale  any  milk  from  cows  to  which  plaintiff's  product 
was  fed,  and  that  any  person  selling  or  offering  to  sell  such 
milk  would  be  fined.  The  evidence  further  shows  that  the  mani- 
fest object  of  this  was  in  part  to  collect  evidence  by  getting  the 
names  and  addresses  of  dairymen  buying  plaintiff's  product  in 
order  to  prosecute  those  selling  such  milk,  and  in  furtherance 
of  a  plan  to  stop  entirely  the  feeding  of  wet  distillery  waste  or 
slop  to  cows  whose  milk  was  contemplated  to  be  sold  or  offered 
for  sale.  There  is  no  evidence  that  the  health  officer  was  not 
in  good  faith  endeavoring  to  enforce,  and  prevent  the  viola- 
tion of,  what  he  in  good  faith  believed  to  be  the  law,  to- wit: 
that  milk  from  cows  to  which  any  wet  distillery  waste  or  slop 
whatever  was  fed,  could  not  lawfully  be  sold  or  offered  for  sale. 

The  act  of  April  30,  1908  (99  v.  289),  makes  it  unlawful  **to 
sell,  exchange  or  deliver  with  intention  to  sell  or  expose  for  sale 
or  exchange,  milk  from  cows  fed  on  wet  distillery  waste  or  starch 
waste." 

Plaintiff  claims  that  such  act  is  applicable  only  to  milk  from 
cows  fed  on  waste  exclusively,  or  substantially  so,  and  not  to 
milk  from  cows  fed  on  such  waste  in  proper  proportion  with 
hay  or  other  similar  roughage;  that  the  words,  **fed  on"  imply 
and  mean  an  exclusive  diet,  or  atvleast  a  regular  and  substantial 
part  of  diet. 

The  evidence  does  not  show  that  any  one  was  deterred  from 
buying  plaintiff's  product,  except  dairymen  who  were  buying  it 
for  the  purpose  of  feeding  it,  to  some  extent  at  least,  to  their 
cows  whose  milk  was  put  on  the  market ;  or  that  the  actions  of 
the  health  officer  and  his  employes  were  in  any  degree  what- 
ever, for  the  purpose  of  causing  any  loss  of  business  to  plaintiff, 
or  that  there  has  been  or  will  be  any  loss  of  business  to  plaintiff 
in  the  sale  of  its  product,  except  such  as  is  or  will  be  the  inevi- 
table results  of  the  discontinuance  by  dairymen  of  the  feeding  to 
any  extent  whatever,  of  plaintiff's  product  to  cows  whose  milk 
is  sold  or  offered  for  sale.     There  is  no  evidence  that  plaintiff's 
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customers  are  being  deprived  of  a  full  opportunity  to  test  the 
act,  as  construed  by  the  health  officer,  by  any  failure  on  his 
part  to  prosecute  the  violators  of  the  law  as  he  construes  the  law 
to  be;  or  that  plaintiff  or  any  of  its  employes  is,  by  said  con- 
struction, liable  to  civil  or  criminal  prosecution,  or  in  danger 
of  being  mode  a  party  in  any  multiplicity  of  suits  civil  or  crim- 
inal by  reason  of  what  the  health  officer  may  do  under  his  con- 
struction of  the  act. 

The  only  right  pertaining  to  property  which  may  be  affected 
by  the  contemplated  prosecutions  is  the  right  to  market  milk 
from  cows  to  which  plaintiff's  product  may  be  fed.  Plaintiff 
sells  its  product,  but  does  not  claim  any  property  right  in  any 
such  milk. 

It  is  the  duty  and  right  of  the  health  officer  under  the  direction 
of  the  board  of  health  to  enforce,  and  endeavor  to  prevent  the 
violation  of,  all  laws  which  pertain  to  the  milk  supply  of  the  city 
as  he  in  good  faith,  after  consulting  his  proper  legal  advisor,  be- 
lieves the  law  to  be.  In  so  doing,  it  is  his  duty  in  a  lawful  man- 
ner to  collect  evidence  of  violations  or  probable  violations  of 
the  law,  and  he  may,  for  the  purpose  of  preventing  violations 
thereof,  notify  individuals  and  the  public  of  what  he  in  good 
faith  believes  the  law  to  be,  and  for  the  purpose  of  preventing 
the  violations  of  such  law  may  give  warning  to  probable  viola- 
tors thereof  of  his  intended  prosecutions  under  the  law,  provided 
the  methods  used  are  in  the  reasonable  exercise  of  the  executive 
discretion  conferred  on  him  by  the  law.  When  so  acting,  the 
question  whether  he  is  correct  in  his  construction  of  the  law,  so 
long  as  the  enforcement  of  his  construction  is  contemplated  or 
threatened  by  criminal  prosecution  only,  can  ordinarily  be  de- 
termined only  in  such  criminal  prosecution  as  may  be  instituted 
for  its  enforcement. 

A  court  of  equity  will  not  interfere  with  an  executive  offi- 
cer charged  with  the  duty  of  protecting  the  public  from  viola- 
tions of  penal  statutes  and  prosecuting  the  violators  thereof, 
so  long  as  such  officer  acts  reasonably  and  in  good  faith  within 
the  executive  discretion  conferred  on  him  by  his  office.  Neither 
will  a  court  of  equity  interfere  in  criminal  prosecutions  pend- 
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ing  or  contemplated  unless,  with  other  necessary  conditions, 
violations  of  property  rights  are  clearly  threatened.  Such  rights 
must  necessarily  be  those  of  the  party  invoking  the  action  of  the 
court. 

The  evidence  offered  upon  the  hearing  of  this  motion  does  not 
establish  that  the  health  officer  or  his  milk  inspector  went  be- 
yond the  reasonable  exercise  of  the  executive  discretion  con- 
ferred on  them  by  virtue  of  their  office,  and  does  not  establish 
that  any  property  rights  of  plaintiff  will  be  affected  by  any 
prosecutions  which  may  be  instituted  by  the  health  officer  un- 
der the  law  as  he  construes  it,  even  if  erroneously  so  construed. 

The  temporary  restraining  order  heretofore  granted  should 
therefore  be  dissolved. 

The  question  as  to  the  construction  and  constitutional  effect 
of  the  words  *'fed  on"  in  the  act  of  April  30,  1908,  commonly 
known  as  the  slop  feed  act,  is  neither  necessary  nor  proper 
to  be  determined  in  this  case. 


SALES  or  LiaUOR  ON  TH£  OHIO  MVER  TO  RESIDENTS 

OF  A  DRY  COUNTY. 

Common  Pleas  Court  of  Adams  County.  | 

The  State  op  Ohio  v.  Prank  Kendle. 

Decided,  January,  1909. 

Liquor  Laws — Jurisdiction  of  Offenses  Affninst,  Committed  on  the  Ohio 
River — Effect  of  a  Government  License — Meaning  of  the  Phrase 
''Within  the  Limits  o/"  as  Applied  to  Criminal  Procedure — .9.9  O.  L., 

1.  The  courts  of  Ohio  have  jurisdiction  of  crimes  and  offenses  committed 
on  the  Ohio  river  opposite  its  shores,  and  this  is  so  although  the 
statute  defining  the  offense  makes  it  unlawful  to  do  the  act  "with- 
in the  limits"  of  any  county  where  prohibited. 
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2.  A  receipt  from  the  United  States  Government  for  the  tax  levied 
upon  the  retailer  of  intoxicating  liquors  does  not  authorize  the 
owner  to  violate  any  of  the  laws  of  the  state  where  issued,  nor  to 
sell  Intoxicating  liquors  at  retail  in  any  county  where  the  sale  is 
prohibited  by  law. 

C.  C.  W.  Naylor,  Prosecuting  Attorney,  for  the  State. 
W.  P.  Stephenson  and  W.  8.  Foster,  for  defendant. 

At  the  January  term,  1909,  of  the  Court  of  Common  Pleas 
of  Adams  County,  Ohio,  the  grand  jury  returned  an  indictment 
against  the  defendant,  Prank  Kendle,  charging  a  violation  of  the 
Rose  law.  The  facts  sufficiently  appear  from  the  following 
agreed  statement  of  facts: 

''It  is  agreed  by  and  between  the  parties  to  this  action,  the 
State,  represented  by  C.  C.  W.  Naylor,  prosecuting  attorney, 
and  the  defendant  in  person  and  by  his  counsel,  W.  P.  Stephen- 
son and  W.  S.  Foster,  that  the  following  are  the  agreed  facts 
in  this  case : 

*' First.  That  on  the  29th  day  of  September,  1908,  at  an  elec- 
tion duly  called  and  held  under  what  is  known  as  the  Rose 
County  Local  Option  law,  a  majority  of  the  votes  cast  at  said 
election  were  in  favor  of  prohibiting  the  sale  of  intoxicating 
liquors  within  the  limits  of  Adams  county,  Ohio,  and  that 
within  the  limits  of  said  Adams  county,  Ohio,  the  sale  of  in- 
toxicating liquors  as  a  beverage  is  prohibited  and  unlawful,  and 
has  been  from  and  after  thirty  days  from  said  29th  day  of 
September,  1908. 

**  Second.  That  the  defendant,  Frank  Kendle,  on  the  13th 
day  of  December,  1908,  sold  to  John  Harris,  the  person  named 
in  the  indictment,  intoxicating  liquor,  to-wit,  whiskey,  to  be 
used  as  a  beverage;  that  said  John  Harris  was  at  the  time  a 
citizen  and  resident  of  Adams  county,  Ohio. 

**  Third.  That  the  said  Frank  Kendle  was  not  then  and  there 
a  regular  druggist,  and  said  sale  was  not  for  exclusively  known 
medicinal,  pharmaceutical,  scientific,  mechanical,  or  sacramental 
purposes,  nor  was  said  sale  made  in  good  faith  upon  a  written 
prescription  signed  and  dated  in  good  faith  by  a  reputable  physi- 
cian in  active  practice. 

**  Fourth.  That  said  sale  was  made  by  the  said  Frank  Kendle 
on  board  the  steamer  Bertha  Schumate  while  said  steamer  was 
moored  in  the  Ohio  river,  opposite  the  shores  of  Adams  county. 
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Ohio,  and  beyond  the  low  water  mark  on  the  Ohio  side  of  the 
river  and  about  fifty  yards  from  the  Ohio  shore,  said  steamer 
being  at  the  time  on  the  Ohio  river  between  the  upper  and  lower 
boundaries  of  Adams  county,  Ohio,  that  is  to  say,  that  if  the 
upper  and  lower  boundaries  of  said  Adams  county,  Ohio,  were 
extended  into  the  Ohio  river  said  steamer  would  be  between  said 
lines. 

'*  Fifth.  It  is  also  admitted,  if  the  same  is  competent  in  this 
case,  that  said  defendant,  Frank  Kendle,  at  the  time  and  place 
of  this  sale  had  in  his  possession  the  following  Qovernment  re- 
ceipt, namely: 

**  $16.67  No.  113645 

'*  Series  of  1908.  Series  of  1908. 

"UNTTEa)  States  Stamp  fob  Special  Tax. 

''Internal  Revenue. 

''Act  of  October  1,  1890. 

"Received  from  Schumate  and  Kendle  the  sum  of  sixteen 
67.100  dollars  for  special  tax  on  the  business  of  retail  liquor 
dealer  at  Steamer  Bertha  Schumate,  Ohio  river,  state  of  Ohio, 
for  the  period  represented  by  the  coupon  or  coupons  hereto 
attached. 

"Dated  at  Cincinnati,  November  13,  1908. 

"B.  Bettmann,  Collector  1st  Dist.,  State  of  Ohio. 

"$25  per  year. 

"Severe  penalties  are  imposed  for  neglect  or  refusal  to  place 
and  keep  this  stamp  conspicuously  in  your  establishment  or 
place  of  business. 

"This  stamp  is  simply  a  receipt  for  a  tax  due  the  Government, 
and  does  not  exempt  the  holder  from  any  penalty  or  punishment 
provided  by  the  law  of  any  state  for  carrying  on  the  said  busi- 
ness within  such  state,  and  does  not  authorize  the  commencement 
nor  the  continuance  of  such  business  contrary  to  the  laws  of 
such  state,  or  in  place  prohibited  by  municipal  law.  See  Section 
3243,  Revised  Statutes,  U.  S. 

*  There  are  attached  to  said  receipt  the  following  coupons: 

'Coupon  for  retail  liquor  dealer's  special  tax  for  Nov.,  1908. 
'  Coupon  for  retail  liquor  dealer 's  special  tax  for  Dec,  1908. 
'Coupon  for  retail  liquor  dealer's  special  tax  for  Jan.,  1909. 
'Coupon  for  retail  liquor  dealer's  special  tax  for  Feb.,  1909. 
'Coupon  for  retail  liquor  dealer's  special  tax  for  March,  1909. 
'Coupon  for  retail  liquor  dealer's  special  tax  for  April,  1909. 
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Coupon  for  retail  liquor  dealer's  special  tax  for  May,  1909. 
Coupon  for  retail  liquor  dealer's  special  tax  for  June,  1909. 

'*It  is  further  agreed  by  the  parties  that  a  jury  be  waived  and 
the  cause  submitted  to  the  court  without  the  intervention  of  a 
jury  upon  the  foregoing  agreed  statement  of  facts. 

**C.  C.  W.  Naylor,  Prosecuting  Attorney,  on  behalf  of  the 
State. 

''Frank  Eendle,  defendant. 

"Will  P.  Stephenson  and  W.  S.  Poster,  attorneys  for  defend- 
ant." 

Corn,  J.  (orally). 

This  case  is  submitted  to  the  court  upon  an  agreed  statement 
of  facts  and  the  determination  of  it  hinges  largely,  if  not  wholly, 
upon  the  question  of  the  jurisdiction  of  courts  of  common  pleas 
of  crimes  and  offenses  committed  upon  the  Ohio  river  beyond 
low  water  mark. 

It  is  practically  conceded  by  the  arguments  of  counsel  that 
this  court  does  have  jurisdiction  of  crimes  and  offenses  com- 
mitted on  the  Ohio  river  opposite  the  shores  of  Adams  county, 
as  I  understand  the  arguments  of  counsel,  but  they  maintain 
that  in  order  to  exercise  that  jurisdiction  or  invoke  that  juris- 
diction and  have  it  properly  exercised,  it  must  be  alleged  or 
set  out  in  the  indictment. 

That,  so  far  as  this  court  is  concerned,  is  a  new  question.  I 
have  never  had  that  question  raised  before,  but  I  do  not  regard 
it  as  serious. 

This  case  is  a  case  of  considerable  importance.  It  creates  a 
question  which  in  all  probability  would  not  have  been  raised, 
if  it  had  not  been  for  the  passage  of  the  Rose  County  Option 
law  and  the  advantage  taken  of  it  by  the  counties  bordering  on 
the  Ohio  river  to  declare  that  the  sale  of  intoxicating  liquors  as 
a  beverage  should  be  prohibited  in  the  various  counties,  I  believe 
beginning  with  Hamilton  county.  Above  Hamilton  county — 
ffom  that  county  on  up  the  river  practically  to  the  Pennsylvania 
line — is  a  strip  of  dry  territory. 

If  the  contention  of  the  defendant  is  correct,  that  under  and 
by  virtue  of  his  government  license  he  could  ply  the  Ohio  river 
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and  sell  intoxuiating  liquors  as  a  beverage  to  the  citizens  re- 
siding in  these  dry  counties,  then  so  far  as  the  Rose  County  Local 
Option  law  is  concerned  in  counties  bordering  on  the  Ohio  river, 
it  amounts  to  nothing.  It  permits  a  person  to  sell  intoxicating 
liquors  in  those  counties  without  enabling  the  county  to  control 
the  sale  of  it,  and  without  enabling  municipalities  along  the 
river  to  control  the  sale  of  it,  and  at  the  same  time  depriving 
the  counties  and  the  municipalities  along  the  Ohio  river  of  the 
Aiken  tax  which  is  imposed  by  the  state  upon  the  retailer  of  in- 
toxicating liquors. 

Now,  if  the  contention  of  the  defendant  is  valid,  let  us  see 
where  this  would  end.  A  man  could  take  an  ordinary  family 
boat,  as  it  is  called,  moor  it  in  the  Ohio  river  opposite  any  mu- 
nicipal corporation  in  this  state,  and,  so  long  as  outside  of  low 
water  mark,  could  «ell  intoxicating  liquors  at  his  pleaJBure.  If 
one  man  could  da  this,  a  hundred  or  any  number  could  do  it. 
And  by  means  of  skiff  a  number  of  what  might  practically  be 
termed  saloons  could  exist  opposite  and  along  the  shores  of  the 
Ohio  river,  and  the  courts  would  be  powerless  to  reach  and  con- 
trol cases  of  that  kind. 

Now  that  may  be  the  law  in  Ohio ;  that  may  be  the  law  under 
the  Rose  County  Local  Option  law ;  that  may  be  the  right  of  the 
defendant  in  this  case;  but  if  it  is,  some  other  court  than  this 
must  declare  it  to  be  the  law.  I  am  going  to  decide  this  question 
in  favor  of  the  enforcement  of  the  law ;  I  am  going  to  decide  it 
so  as  to  give  effect  to  this  Rose  County  Local  Option  law.  The 
jurisdiction  of  the  courts  of  this  state  extends  to  all  crimes  and 
offenses  committed  on  the  Ohio  river  anywhere,  and  I  do  not  be- 
lieve that  the  use  of  the  terms  ** within  the  limits''  of  any  county 
affects  the  case,  any  more  than  the  terms  used  in  any  of  the  other 
statutes  of  the  requirements  of.  criminal  procedure,  that  an  offense 
charged  must  be  shown  to  have  been  committed  within  the 
county  in  which  it  is  alleged  or  in  which  the  prosecution  is  being 
had. 

I  do  not  believe  that,  if  this  defendant,  instead  of  selling 
intoxicating  liquors  in  violation  of  the  law  on  board  his  little 
boat,  had  committed  an  assault  upon  one  of  Ohio's  citizens  or 
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a  citizen  of  another  state,  or  had  committed  a  homicide  upon  his 
boat,  that  he  would  escape  trial  and  punishment  by  the  court, 
saying  that  it  occurred  on  the  Ohio  river  beyond  the  limits  of 
low  water  mark.  I  think  that  either  the  state  of  Kentucky  or 
the  state  of  Ohio,  whichever  assumes  the  jurisdiction  and  ob- 
tains custody  of  the  defendant  first,  would  have  full  and  com- 
plete jurisdiction  to  hear  and  determine  the  case  and  inflict 
punishment. 

I  am  aware  of  one  decision  of  the  circuit  court  of  this  circuit, 
which  might  tend  to  limit  the  jurisdiction  to  the  Ohio  side  of  the 
thread  of  the  stream.  We  had  a  case  in  Lawrence  county  of  a 
number  of  persons  who  had  caught  logs  adrift  upon  the  Ohio 
river  when  the  price  for  catching  logs  was  different  in  Ohio 
and  in  West  Virginia.  The  logs  belonged  .to  Crane  &  Company. 
It  was  claimed  by  them  that  the  persons  who  had  caught  the 
logs  had  caught  them  beyond  the  thread  of  the  stream,  nearer 
the  West  Virginia  than  the  Ohio  shore,  and  landed  them  tem- 
porarily upon  the  Virginia  shore,  because  they  were  nearer  to 
that  shore,  and  after  the  river  receded  towed  the  logs  to  the 
Ohio  shore  in  order  to  collect  the  greater  price  for  taking  up 
and  securing  logs.  These  persons  claimed  to  have  a  right  .to 
retain  possession  of  the  logs  until  the  charges  were  paid  and 
demanded  the  Ohio  price.  Crane  &  Company  tendered  the 
West  Virginia  price  for  catching  logs,  and  being  refused  in- 
stituted an  action  in  replevin.  The  -common  pleas  court,  Judge 
CoUings  sitting,  I  think,  decided  in  favor  of  the  Ohio  price. 
The  circuit  court  reversed  the  decision,  holding  tliat  logs  caught 
on  the  Ohio  side  of  the  thread  or  middle  of  the  stream  could  be 
charged  for  at  the  Ohio  price,  but  if  caught  beyond  the  thread 
or  middle  of  the  stream  on  the  West  Virginia  side,  then  the 
taker  up  could  not  collect  more  than  the  charge  fixed  by  West 
Virginia  statute. 

Out  of  consideration  of  public  policy  I  do  not  believe  that 
the  court  in  a  case  like  this,  or  in  any  criminal  case,  ought  to 
be  bound  by  that  decision.  I  have  already  indicated  to  counsel 
the  eifect  of  granting  the  claims  of  the  defendant  in  this  case, 
that  he  is  beyond  and  without  the  jurisdiction  of  this  court. 
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It  is  very  far  reaching  in  its  results;  of  very  great  interest  to 
the  state  as  well  as  to  the  defendant.  As  I  have  alreadv  said, 
so  far  as  I  am  concerned,  I  think  this  case  ought  to  be  decided 
in  the  interest  of  upholding  the  law  in  the  state  of  Ohio,  and 
avoiding  the  injurious  effects  and  results  that  might  come  from 
failure  to  do  so. 

In  preparing  the  charge  in  this  ease,  among  other  things  I 
had  prepared  to  say  to  the  jury  was,  '*the  fourth  element  which 
the  State  is  required  to  make  out  beyond  a  reasonable  doubt 
is  that,  such  unlawful  sale,  if  one  was  made,  occurred  within 
the  limits  of  Adams  county,  Ohio."  I  had  prepared  the  charge 
as  follows: 

''On  this  branch  of  the  case  I  charge  you  that  if  it  appears 
from  the  evidenee  that  the  defendant  made  the  sale,  if  one  was 
made,  on  or  from  a  boat  moored  in  the  Ohio  river,  or  floating 
or  running  on  the  Ohio  river,  opposite  any  part  of  Adams 
county,  that  is,  between  the  upper  and  lower  boundaries  of  the 
county  on  the  river,  that  would  be  within  Adams  county,  within 
the  meaning  of  the  law,  and  would  make  the  defendant  amenable 
to  the  laws  of  Ohio,  and  bring  him  within  the  jurisdiction  of  this 
court." 

Counsel  can  readily  see  if  the  case  had  gone  to  the  jury  and 
had  I  charged  the  jury  in  that  way  I  would  have  followed,  so 
far  as  applicable  to  this  case,  the  language  of  Judge  Belden  in 
Ohio  V.  Stevens  and  Everett,  2  W.  L.  J.,  66,  which  I  think  sub- 
stantially states  the  law,  if  for  no  other  reason,  by  reason  of 
the  Virginia  Compact  at  the  time  of  the  cession  of  the  territory. 

I  take  this  view  for  another  reason,  namely:  That  that  par- 
ticular case  went  to  the  Supreme  Court,  and  while  it  was  re- 
versed, it  was  not  reversed  upon  that  branch  of  the  charge,  al- 
though that  was  one  of  the  assignments  of  error.  I  am  aware 
that  the  Supreme  Court  dismissed  the  question  with  the  state- 
ment that  there  was  no  evidence  showing  the  charge  to  be  ma- 
terial to  the  facts  in  the  case,  and  so  far  as  disclosed  by  the  bill 
of  exceptions  was  an  abstract  proposition  of  law.  Stevens  d- 
Everett  v.  Ohio,  14  Ohio,  386. 

But  the  Supreme  Court  would  not  do  a  vain  thing,  and  I  f(M»l 
sure  that  if  the  Supreme  Court  believed  that  that  charge  did 
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not  correctly  state  the  law  applicable  to  such  cases,  in  sending 
the  case  back  for  a  new  trial,  that  court  would  certainly  have 
said  that  the  trial  court  erred  in  charging  the  jury  in  that  man- 
ner; otherwise  the  same  error  would  have  occurred  again.  The 
attention  of  counsel  is  directed  to  the  following  as  bearing  upon 
the  territorial  boundaries  of  Ohio,  and  upon  the  question  of  the 
criminal  and  civil  jurisdiction  of  the  courts  of  Ohio : 

Act  of  Congress,  approved  April  30,  1802,  1  Chase,  70 ;  Con- 
stitution of  1802,  Article  VII,  Section  6;  Eckerts  v.  Colvin,  1 
West  Law  Jour.,  54;  4  Western  Law  Journal,  145-164;  5  West- 
ern Law  Journal,  433-437;  3  Western  Law  Journal,  310,  337; 
McCullock  V.  Aten,  2  Ohio,  308 ;  Benner  v.  Platter,  6  Ohio,  505 ; 
Blanchard  v.  Porter,  11  Ohio,  138 ;  Booth  v.  Hubbard,  8  0.  S., 
243,  245;  Handly's  Lessee  v.  Anthony,  5  Wheat.,  374. 

The  statement  in  the  agreed  statement  of  facts  that  the  de- 
fendant had  in  his  possession  a  receipt  for  the  special  tax  levit»d 
by  the  United  States  government  upon  the  sale  of  intoxicatinfr 

liquors  at  retail  constitutes  no  defense  to  this  prosecution,  nor 
is  such  receipt  a  warrant  or  authority  for  the  defendant  to  vio- 
late the  laws  of  Ohio,  nor  to  sell  intoxicating  liquors  in  a  terri- 
tory where  by  the  laws  of  such  territory  the  selling  is  prohibited 
and  unlawful.  The  government  does  not  authorize  the  doing  of 
an  unlawful  aet,  and  this  receipt  specifically  so  states. 

So  that,  upon  the  agreed  statement  of  facts,  I  find  and  ad- 
judge that  the  defendant  fs  guilty  in  ma.nner  and  form  as  he 
stands  charged  in  the  indictment. 
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RECOVERY  OF  PROPERTY  PRAUDULENTLY  CONVEYED. 

Common  Pleas  Court  of  Richland  County. 

B.  F.  IjONg,  Trustee,  v.  A.  W.  Gump  et  al. 

Decided.  January  Term,  1907. 

Bankruptcp — Property  and  Good  Will  Recovered  by  Trustee — Where 
Conveyed  to  Another  Corporation  Composed  of  Practically  the  Same 
Stockholders. 

An  action  will  lie  by  a  trustee  in  bankruptcy  for  recovery  of  tangible 
property  and  good  will  of  the  bankrupt  corporation  conveyed  to 
another  company  made  up  of  practically  the  same  stockholders. 

Bruckner  ct  (Uimmins,  for  plaintiff. 
Kerr  &  La  Dow  and  B.  F.  King,  contra. 

WiCKHAM,  J. 

The  petition  in  this  case  alleges  that  A.  W.  Gump,  Henry  A. 
Sheets  and  Prank  L.  Smith,  who  were  officers  and  stockholders  of 
the  Sheets  Printing  &  Manufacturing  Company,  of  Shelby,  Ohio, 
entered  into  a  conspiracy  to  transfer  to  another  corporation,  for 
their  benefit,  a  large  amount  of  the  tangible  property  belonginj? 
to  the  company;  and  also  it  is  alleged  that  they  organized  a  new 
corporation  called  the  Sales  Book  Company,  of  which  they  were 
the  principal  stockholders,  and  caused  the  transfer  of  the  prop- 
erty of  the  Sheets  Printing  &  Manufacturing  Company  to  the 
Sales  Book  Company,  and  caused  to  be  appropriated  to  the  Sal^^s 
Book  Company  the  good  will  and  business  of  the  Sheets  Printinjr 
&  Manufacturing  Company,  by  reason  of  which  it  was  damaged 
in  the  sum  of  $20,000,  for  which  judgment  is  prayed  in  the  peti- 
tion. 

After  the  wrecking  of  the  Sheets  Printing  &  Manufacturing 
Company  by  these  defendants,  the  company  was  adjudged  a 
bankrupt,  and  this  action  is  brought  by  Long,  the  trustee,  to  re- 
cover from  the  defendants  this  sum  of  $20,000  for  the  benefit  of 
the  bankrupt  and  its  creditors.  A  demurrer  is  filed  to  this  pe- 
tition by  A.  W.  Gump,  and  the  cause  is  submitted  to  the  court 
on  that  demurrer. 

It  is  claimed  for  the  demurrer  that  the  cause  of  action  set 
forth  in  the  petition  is  not  one  which  passed  to  the  trustee  in 
bankruptcy,  and  one  of  the  grounds  of  the  demurrer  is,  that  the 
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plaintiff  has  no  legal  capacity  to  sue ;  and,  further,  that  the  peti- 
tion does  not  state  facts  suflScient  to  constitute  a  cause  of  action. 
Is  the  right  of  action  described  in  the  petition  one  which  passes 
to  a  trustee  in  bankruptcy  1  Section  70,  Subd.  5,  30  Stat,  at  L.. 
566,  which  describes  property  that  passes  to  the  trustee  in  bank- 
ruptcy, reads: 

**  Property  which  prior  to  the  filing  of  the  petition  he  could 
by  any  means  have  transferred,  or  which  might  have  been  levied 
upon  or  sold  under  judicial  process  against  him." 

And  Subd.  6 : 

**  Rights  of  action  arising  upon  contracts  or  from  the  unlaw- 
ful taking  or  detention  of»  or  injury  to,  his  property.  *' 

Assuming  the  facts  of  the  petition  to  be  true  for  the  purpose 
of  the  demurrer,  the  corporation  had  a  right  of  action  against 
the  defendants  for  the  tort  committed  by  them  in  the  appropria- 
tion of  the  company's  property  to  the  new  company,  and  the 
loss  sustained  by  the  bankrupt  company  by  reason  of  the  things 
done  by  the  defendants  in  carrying  out  their  conspiracy,  and 
could  have  maintained  an  action  against  them  for  damages. 

This  right  or  chose  in  action  is  of  that  class  which  survives,  and 
is  therefore  assignable.  Section  4975,  Revised  Statutes,  pro- 
vides : 

**In  addition  to  the  causes  of  action  which  survive  at  common 
law,  causes  of  action  for  mesne  profits,  or  for  injuries  to  the  per- 
son or  property,  or  for  deceit  or  fraud,  shall  also  survive;  and 
the  action  may  be  brought  notwithstanding  the  death  of  the 
person  entitled  or  liable  to  the  same." 

Being  an  action  that  would  survive  the  death  of  a  natural  per- 
son, it  would  be  assignable  {Cincinyiati  v.  Hafer,  49  Ohio  St.,  60). 
And  being  a  right  of  action  for  the  injury  to  property  that 
could  be  assigned,  it  would  pass  to  the  trustee  in  bankruptcy. 
///  re  Burnstine,  131  Fed.  Rep.,  828. 

Counsel  for  the  demurrer  cite  authorities  which  hold  that  a 
ri^ht  of  action  to  enforce  the  statutory  liability  of  stockholders 
does  not  pass  to  a  trustee  in  bankruptcy,  but  we  think  that  those 
cases  are  not  analogous  to  the  case  at  bar.  The  right  of  action 
to  enforce  the  stockholders'  liability  belongs  to  the  creditors  and 
not  to  the  corporation  itself.  As  we  have  seen  in  the  case  at 
bar  the   chose   in  action  is  one  which  belonged  to  the  bank- 
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rupt  corporation.  It  is  assets  of  the  company,  and,  according 
to  the  facts  of  the  petition,  much  the  greater  asset  of  the  bank- 
rupt.   Demurrer  overruled. 


rAILURK  TO  MAKE  TENDER. 

Common  Pleas  Court  of  Hamilton  County. 

John  Weis  v.  Edward  Weis  et  al. 

Decided,  March  3,  1909. 

Pleading — Action  to  Set  Aside  Agreement  for  Sale  and  Purchase  of 
Property — Tender — Amendment — Section  5119, 

A  petition  in  an  action  to  rescind  an  alleged  fraudulent  agreement  must 
allege  tender  of  the  consideration  received  as  a  condition  prece* 
dent;  and  failure  to  aver  that  tender  has  been  made  can  not  be 
cured  by  a  supplemental  petition  alleging  subsequent  accrual. 

Horstman  d-  "Horstman,  for  plaintiff. 
J.  B,  O^Donriell,  contra. 

Gorman,  J. 

The  amendment  to  the  petition  sets  up  that  on  February  24. 
1909,  the  plaintiff  tendered  to  the  defendants  $2,250  in  legal 
tender  money  and  requested  from  defendants  a  reconveyance  of 
an  undivided  one- fourth  interest  in  certain  real  estate  to  plaint- 
iff, and  offered  to  restore  the  defendants  in  all  respects  in  respect 
to  said  estate,  etc.,  but  that  the  defendants  refused  said  tender  and 
offer.  Plaintiff  therefore  prays  that  said  agreement  be  set  aside, 
etc. 

This  amendment  to  the  petition  is  to  be  taken  and  read  in  con- 
nection with  the  original  petition  and  as  a  part  thereof.  In 
fact,  it  is  a  supplemental  petition  under  Section  5119,  Revised 
Statutes,  setting  up  facts  material  to  the  case  which  occurred 
subsequently  to  the  filing  of  the  original  petition.  The  original 
petition  was  filed  on  August  19,  1908,  and  the  facts  set  up  in 
the  amendment  to  the  petition  occurred  on  February  24,  1909. 

Judge  Charles  J.  Hunt,  of  this  court,  on  a  demurrer  to  the 
original  petition,  held  that  if  this  is  an  action  to  rescind  the 
alleged  fraudulent  agreement  set  up  in  the  original  petition,  a 
refunder  of  the  $2,250  must  first  be  tendered,  inasmuch  hs 
plaintiff  does  not  come  within  the  exceptions  referred  to  in  Man- 
h^tfaji  Life  Ins.  Co.  v.  Burke,  69  Ohio  St.,  294.     In  order  to 
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(•lire  the  averments  of  the  original  petition,  plaintiff,  after  the 
demurrer  to  his  original  petition  was  sustained,  avers  that  he 
made  the  tender  on  February  24,  1909,  which  whs  long  after 
this  action  was  commenced. 

In  order  to  maintain  this  action  it  is  not  suflfieient  for  plaintiff 
to  aver  that  subse(iuently  to  the  bringing  of  the  action  he  offered 
to  put  the  defendants  in  statu  quo.  As  a  condition  precedent  to 
the  right  to  maintain  this  action  he  must  allege  and  prove  that 
before  the  commencement  of  the  action  he  made  the  tender.  If 
he  failed  to  make  the.  tender  before  bringing  the  action  he  has 
no  cause  of  action,  because  twn  constat  if  the  tender  were  made 
before  the  action  was  begun,  the  defendants  would  have  a^*- 
cepted  the  offer  and  rescinded,  in  which  event  the  plaintiff 
wouM  have  no  cause  of  action  against  the  defendants.  This 
s(»ems  to  be  the  holding  of  the  Supreme  Court  in  the  case  of  Man- 
hattan Life  Ins.  Co.  v.  BurkCj  siipra^  as  indicated  by  the  follow- 
ing language  of  Judge  Spear  on  page  302: 

**In  an  action  to  rescind,  the  petition  should  allege  the  fact 
of  such  return  or  tender,  prior  to,  or  at  lea-st  contemporaneous 
with,  the  commencement  of  the  suit." 

It  would  appear  that  the  plaintiff  brought  his  action  prema- 
turely— before  he ^ had  offered  to  place  the  defendants  in  statu 
quo;  and  he  now  seeks  by  way  of  amendment  to  his  petition  to 
set  up  facts  which  have  occurred  subsequently  to  the  commence- 
ment of  the  action  to  vitalize  his  original  petition:  But  if  these 
facts  must  have  existed  at  the  time  the  action  was  commenced 
in  order  to  entitle  the  plaintiff  to  bring  and  maintain  his  action, 
it  is  difficult  to  understand  how^  the  tender  can  be  made  to  have 
a  retroactive  effect  so  as  to  speak  as  of  the  time  when  the  action 
was  commenced. 

A  premature  action  is  not  curable  by  filing  a  supplemental  pe- 
tition showing  subsquent  accrual,  for  an  action  is  supported  by 
facts  existing  when  it  was  begun.  This  fact  of  the  tender  did  not 
exist  at  the  time  this  action  was  begun.  See  in  support  of 
this  proposition:  Morse  v.  Steel,  132  Cal.,  456;  Lewis  v.  Fox, 
122  Cal.,  244;  Dickerman  v.  Railway,  72  Conn.,  271;  Muller  v. 
Earle,  37  N.  Y.  Super.  Ct.,  388;  Lowrxj  v.  Harris,  12  Minn.,  255; 
Smith  V.  Smith,  22  Kan.,  487 ;  Wetniore  v.  Truslow,  51  N.  Y.,  338. 

Demurrer  to  amendment  to  petition  sustained. 


NISI  PRIUS  REPORTS— NEW  SERIES.  121 

1909.]  Kinney  et  al  t.  Pocock  et  al. 


DEFAULT  IN  OPERATION  OF  A  FACTORY  LOCATED 
IN  CONSn>ERATfON  OF  A  BONUS. 

Common  Pleas  Court  of  Cuyahoga  County. 
I.  N.  Kinney  and  Albert  Dix  v.  J.  P.  Pocock  et  al. 

Decided,  September  22,  1908. 

Breach  of  Contract — Action  for  Recovery  of  Bontis  Paid  for  Eatab- 
Ushment  of  a  Factory — Employes  Persuaded  by  Citizens  to  Leave 
TTteir  Employment — Because  of  Discredit  Attaching  to  Making 
Beer  Bottles — Factory  as  a  Consequence  Operated  at  a  Loss — 
Causes  of  Action — Joinder — Parties — Representations  that  Land 
is  Safe  from  Overflow — Waiver  of  Time  of  Payment  and  of  Breach 
of  Payment  in  Full  by  Acceptance  of  Part  Payment — Pleading — 
Making  More  Definite  and  Certain — Multiplying  Issues — Sections 
5005,   5008   and   4995. 

1.  Several  and  independent  causes  of  action  growing  out  of  a  single 

breach  of  a  contract  may  be  joined,  where  the  proof  of  the  breach 
is  the  same  as  to  each  and  every  cause  of  action  joined. 

2.  The  right  to  bring  suit  in  the  name  of  one  of  a  class  for  the  benefit 

of  all  who  have  a  common  or  general  interest,  and  are  so  numerous 
that  it  is  impracticable  to  bring  them  all  before  the  court,  is  given 
by  statute,  and  the  allegation  that  plaintiffs  brought  the  action 
without  authority  from  the  others  and  without  their  knowledge  or 
consent  tenders  no  issue  and  is  irrelevant. 

3.  The  representation  that  land  was  safe  from  the  overflow  of  a  stream 

is  a  representation  of  fact  as  to  the  character  of  the  land;  but  the 
allegation  that  at  a  subsequent  time  to  that  when  the  representa- 
tion was  made  the  land  overflowed  from  high  water  of  the  stream, 
states  no  fact  alleging  such  representation  to  have  been  false  when 
made. 

4.  The  parties  entered  into  a  contract  by  which  the  defendants  agreed, 

in  consideration  of  $20,000  bonus,  to  build  a  glass  factory  in 
Wooster,  Ohio,  and  keep  it  running  ten  months  a  year  for  ten 
years,  employing  not  less  than  200  operatives,  and  in  case  of  de- 
fault, to  return  the  bonus.  Plaintiffs  knew  defendants  intended 
to  employ  boys  because  of  the  cheapness  of  such  labor,  and  that 
they  were  Induced  to  enter  into  the  contract  on  that  account.  De- 
fendants defaulted  on  the  contract,  and  allege  in  defense  of  suit 
for  a  return  of  the  bonus  that  plaintiffs  joined  with  others  in  a 
crusade  against  boys  working  in  such  a  business  because  of  its 
alliance  with  the  liquor  traffic,  and  thereby  prevented  them  from 
hiring  boys  to  work  in  the  business,  and  made  it  impossible  to 
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carry  on  the  business  with  profit,  and  thereby  caused  the  default 
for  which  and  by  reason  of  which  they  sued  for  the  return  of  the 
money  so  advanced.  Held:  That  the  answer  alleging  such  con- 
duct sets  forth  no  defense. 
5.  The  receipt  in  whole  or  part  of  payments  at  a  time  subsequent  to 
that  agreed  upon  is  a  waiver  of  time  of  payment  and  of  the  breach 
of  the  contract  by  reason  thereof. 

Kein  cfe  Adair  and  Blandin,  Rice  &  Crinn,  for  plaintiffs. 
R,  W.  McCaughey  and  Kline,  Tolles  c&  Goff,  contra. 

Babcock,  J. 

I.  N.  Kinney  and  Albert  Dix  sue  for  themselves  and  some 
eleven  hundred .  others  voluntarily  associated  as  the  board  of 
trade  of  Wooster,  Ohio.  The  defendants  entered  into  a  con- 
tract with  the  members  of  this  association  for  locating  and 
building  glass  works  in  said  city  of  Wooster,  in  which  some  two 
hundred  workmen  should  find  employment,  the  defendants  agree- 
ing ito  keep  the  factory  running  ten  months  in  the  year  for  ten 
years.  The  board  of  trade  of  said  city,  assuming  to  act  for  and 
in  the  name  of  the  citizens  of  Wooster,  agreed  to  pay  the  de- 
fendants $20,000  for  the  things  so  stipulated  by  them  to  be  done. 
Among  other  things  in  the  contract  was  one  providing  for  a 
return  of  the  money  without  interest  so  paid  by  the  plaintiffs 
to  the  defendants  in  case  default  was  made  by  them  in  carrying 
out  the  terms  of  the  contract  above  outlined.  The  plaintiffs 
sue  for  breach  of  the  contract  and  ask  judgment  for  $18,500,  the 
amount  actually  advanced  to  the  defendants  under  the  con- 
tract. To  the  petition  is  attached  as  an  exhibit  a  copy  of  the 
contract.  It  recites  that  it  is  entered  into  by  and  between  James 
P.  Pocock  and  the  three  other  defendants  (naming  them),  par- 
ties of  the  first  part,  and  *Hhe  citizens  of  Wooster,  parties  of 
the  second  part,  pursuant  to  a  proposition  made  by  said  parties 
of  the  first  part  to  the  citizens  of  Wooster  through  its  board  of 
trade.''  The  last  clause  of  the  contract  is  as  follows:  **And 
we  hereby  authorize  the  president  and  secretary  of  said  board  of 
trade  to  execute  said  contract  for  and  in  behalf  of  the  board  of 
trade  of  the  city  of  Wooster  as  party  of  the  second  part.''  The 
contract  is  signed  by  each  of  the  defendants  and  by  **I.  N. 
Kinney,  president  pro  tern''  and  by  ** Albert  Dix,  secretary." 
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■  »  III.  I 

The  defendants  answer,  among  other  things: 

(1).  That  the  plaintiffs  have  brought  this  action  without 
authority  from  the  several  subscribers  of  said  fund  other  than 
themselves. 

(2).  That  they  were  engaged  in  the  manufacture  of  glass 
bottles  at  Massillon,  Ohio,  being  largely  engaged  in  a  bottle 
factory  there;  that  early  in  1902  the  defendants  wore  contem- 
plating building  another  plant  where  labor  might  be  readily  ob- 
tained, and  the  plaintiffs  learning  of  this,  offered  to  contribute 
liberally  toward  the  construction  of  a  plant  at  Wooster  similar 
to  the  defendants*  plant  in  Massillon,  Ohio;  that  plaintiffs  in- 
vited defendants  to  Wooster  and  showed  them  the  premises  upon 
which  the  factory  was  afterwards  built;  that  it  lay  near  a 
stream  of  water  called  **Killbuck,''  and  *' defendants  being 
solicitous  lest  the  land  might  be  subject  to  flood  and  overflow 
from  said  stream  during  high  water,  made  inquiry  of  plaintiffs 
and  its  committee  with  respect  to  the  fact  concerning  such 
danger  of  flood  and  overflow,  and  were  thereupon  assured  by 
them  that  there  was  no  such  danger,  they  stating  and  represent- 
ing to  the  defendants  that  said  proposed  site  was  and  would  be 
entirelv  safe  from  all  flood  or  overflow  from  said  stream.  There- 
upon,  relying  upon  said  representations  and  the  further  one 
that  the  citizens  of  Wooster  were  desirous  of  having  the  pro- 
posed factory  located  in  that  town,  the  proposed  site  was  se- 
lected and  the  contract  was  entered  into. 

(3).  The  defendants  say  the  factory  was  thereupon  con- 
structed by  the  defendants  upon  said  site,  was  completed  and 
full  operation  begun  in  January,  1903,  but  that  in  January, 
1904,  said  factory  was  flooded  with^  water  from  the  high  water 
and  overflow  of  said  stream.  They  say  that  the  flood  caused 
great  damage  to  the  factory,  ruining  the  machinery  and  the 
manufactured  product  to  a  great  extent,  greatly  damaging  the 
defendants  and  making  it  impossible  for  them  to  operate  the 
factory  without  making  expensive  repairs  and  replacements  of 
great  cost  and  necessitating  in  any  event  a  delay  of  many  months 
before  the  factory  could  again  be  got  ready  for  operation. 

(4).  That  as  soon  as  the  factory  could  be  operated  a  spirit 
of  hostility  against  the  same  was  manifested  by  the  citizens  of 
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said  city;  that  it  was  necessary  for  the  successful  operation  of 
the  factory  for  the  defendants  to  employ  a  large  number  of 
boys  because  of  the  cost  of  adult  labor  in  such  work,  making  it 
impossible  to  operate  the  same  with  such  labor  at  a  profit;  that 
the  plaintiffs  and  the  board  of  trade  were  aware  of  this  fact, 
and  that  it  would  be  necessary  for  the  defendants  to  employ  a 
large  number  of  boys  in  the  operation  of  the  proposed  factory  at 
the  time  defendants  were  solicited  to  locate  the  factory  in 
Wooster;  but  after  having  prevailed  upon  them  to  locate  a  fac- 
tory in  the  town,  they  urged  the  citizens  of  the  town  not  to  per- 
mit their  boys  to  enter  into  defendants'  employ  in  said  factory 
by  the  use  of  public  statements  and  by  articles  published  in  the 
public  press  stating  that  it  was  not  proper  for  boys  in  a  factory 
where  beer  bottles  were  manufactured;  that  these  statements 
and  utterances  were  made  generally  by  members  of  the  board 
of  trade  and  by  a  large  number  of  the  leading  citizens  of  said 
city  and  by  many  of  the  persons  claimed  to  be  represented  by 
plaintiffs  in  this  suit,  and  that  these  statements  and  utterances 
stored  up  and  created  such  a  feeling  of  hostility  against  the  de- 
fendants and  said  factory  in  the  community  as  deterred  parents 
.from  permitting  their  boys  from  entering  the  said  employment, 
so  that  the  defendants  were  unable  to  procure  boys  to  do  the 
work  customarily  performed  by  boys  in  such  factories,  and  were 
compelled  to  employ  men  to  do  the  work  of  boys,  at  more  than 
twice  the  cost,  entailing  great  loss  on  defendants  and  making  it 
impossible  to  operate  the  factory  at  a  profit. 

The  defendants  say  that  in  spite  of  the  hostility  manifested 
by  the  citizens  of  said  city  and  by  the  persons  whom  plaintiffs 
represented,  and  in  spite  of  the  fact  that  about  $1,500  of  the 
amount  agreed  to  be  paid  under  said  contract  had  not  been 
paid,  the  defendants  in  good  faith  went  forward  with  the  con- 
tract on  their  part  and  proceeded  to  put  the  factory  in  shape 
for  commencing  operations  for  the  year  1904,  when  the  factory 
was  flooded  with  water  from  the  high  water  and  overflow  of  said 
stream.  They  say  that  by  reason  of  this  hostility  which  was 
stirred  up  in  the  town  by  the  eitizens  and  persons  represented 
b}'  the  plaintiffs,  it  has  made  it  impossible  for  the  defendants 
to  procure  ne(iossary  labor  to  operate  the  factory,  and  by  reason 
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of  the  damage  done  to  the  factory  by  the  flood,  making  neces- 
sary the  expense  of  repairs  and  the  loss  of  nearly  an  entire  sea- 
son of  operation,  they  suffered  a  loss  amounting  to  more  than  the 
$20,000  and  were  unable  to  go  forward  with  the  enterprise,  and 
to  save  themselves  from  still  greater  loss  were  compelled  to  and 
did,  in  September,  1904,  sell  the  factory  to  the  Ohio  Bottle  Com- 
pany. That  said  sale  was  made  at  a  price  Jess  than  the  cost  of 
the  factory  and  that  the  defendants  sustained  loss  on  account  of 
entering  info  the  contract  existing  in  the  sum  of  $35,000.  They 
say  that  by  reason  of  the  conduct  of  the  citizens  of  Wooster,  and 
of  the  persons  who  subscribed  to  the  fund  to  be  paid  the  defend- 
ants whom  plaintiffs  claim  to  represent,  and  by  reason  of  the 
said  misrepresentations  with  respect  to  the  factory  site  they  were 
entitled  to  terminate  the  contract  on  their  part  and  were  justi- 
fied in  so'  doing.  Wherefore,  they  pray  to  be  dismissed  with  their 
costs. 

On  November  14,  1907,  Hugh  Bowers  and  eight  others  by 
leave  of  court  became  parties  defendant  and  filed  their  cross- 
petition  against  the  defendants,  saying  that  they  were  parties  to 
the  contract  signed  by  the  defendants  and  contributed  to  the 
fimd  raised  by  the  citizens  of  Wooster,  as  alleged  in  the  petition ; 
and  after  setting  up  their  rcvspective  subscriptions,  they  say 
**they  adopt  all  the  allegations  of  the  plaintiffs'  petition  and 
make  the  same  a  part  hereof  as  fully  as  if  rewritten  herein  and 
join  in  the  prayer  of  the  petition  and  ask  that  judgment  may  bo 
rendered  in  favor  of  the  said  I.  N.  Kinney  and  Albert  Dix, 
plaintiffs." 

On  the  same  day,  by  leave  of  court,  Walter  D.  Foss,  Charles 
M.  Gray  and  Albert  Dix,  trustees  for  the  board  of  trade  of  the 
city  of  Wooster,  leave  having  been  obtained  to  become  parties 
defendant,  filed  their  cross-petition,  and,  after  alleging  that 
about  three  hundred  of  the  members  of  said  board  of  trade,  who 
were  subscribers  to  the  fund,  have  transferred  and  assigned  all 
their  rights  against  the  defendants  in  the  cause  of  action  set  out 
in  the  petition  to  them  as  trustees,  make  the  same  allegations  as 
in  the  cross-petition  of  l^owers  and  others,  praying  that  juds^- 
ment  may  be  rendered  in  favor  of  said  plaintiffs  against  said  do- 
fendants. 
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Thereupon  the  defendants  moved  to  strike  from  the  files  the 
cross-petition  of  Hugh  Bowers  and  others,  and  by  separate  mo- 
tion they  ask  that  the  cross-petition  of  Walter  D.  Poss  and 
others,  trustees,  be  stricken  from  the  files  for  the  reason  that 
said  persons  are  not  proper  parties  to  this  cause  and  such 
cross-petitions  are  not  such  pleadings  as  are  authorized  by  law 
to  be  filed  herein. 

The  plaintiffs  file  a  motion  to  strike  out  of  the  first  defense  in 
the  defendant's  amended  answer  certain  redundant  and  irrele- 
vant matter,  to-wit,  the  allegation  that  the  plaintiffs  have  brought 
the  action  without  authority  from  the  several  subscribers  of 
the  fund  and  without  their  knowledge  or  consent,  and  that  the 
defendants  be  required  to  make  the  second  defense  more  definite 
and  certain  by  stating  the  period  in  the  manufacturing  season 
of  1902-3  the  factory  was  operated,  and  during  what  months 
and  for  what  part  of  the  season  1904-5  the  factory  was  operated 
by  the  Ohio  Bottle  Company. 

They  also  ask  that  the  third  defense  be  made  more  definite  and 
certain  (a)  by  stating  the  name  or  names  of  those  who  assured 
the  defendants  that  there  was  no  danger  of  flood  and  overflow 
from  said  stream,  and  that  the  site  was  and  would  be  entirely 
safe  from  flood  and  overflow;    (6)  by  stating  the  name  or  names 
of   those  who   represented   to   defendants   that   the   citizens   of 
Wooster  were  desirous  of  having  the  proposed  factory  located 
in  that  town;  (c)  by  stating  the  names  of  those  who  manifested 
a  spirit  of  hostility  against  the  operation  of  said  factory,  and 
how  the  same  was  manifested;     (d)    by  stating  the  name  or 
names  of  those  who  by  public  statements  and  by  articles  pub- 
lished in  the  public  press  and  by  circulars  urged  the  citizens 
of  the  town  not  to  permit  their  boys  to  enter  into  the  defend- 
ants' employ;    (e)  by  stating  what  statements  were  made,  and 
what  articles  published,  by  each  of  said  persons;    (/")  by  stating 
more  fully  and  explicitly  the  injury  done  to  the  machinery  and 
the  manufactured  produce  by  reason  of  flood,  and  the  expense 
for  repairs  occasioned  thereby. 

Plaintiffs  demur  to  the  defendants'  third  defense  on  the 
ground  that  the  same  does  not  constitute  a  defense  to  the  plaint- 
iffs' cause  of  action. 
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The  right  of  the  cross-petitioning  defendants  to  intervene  will 
be  first  considered.  It  has  already  been  held  on  demurrer  that 
the  action  is  maintainable  by  the  plaintiffs  in  its  present  form 
under  Section  5005,  Revised  Statutes,  giving  the  right  to  **all 
persons  having  an  interest  in  the  subject  of  the  action  and  in 
obtaining  the  relief  demanded"  to  join  as  plaintiffs,  supple- 
mented by  Section  5008,  Revised  Statutes,  which  provides  **when 
the  question  is  one  of  a  common  or  general  interest  of  many 
persons,  or  when  the  parties  are  very  numerous  and  it  is  im- 
practicable to  bring  them  all  before  the  court,  one  or  more  may 
sue  or  defend  for  the  benefit  of  all";  or,  if  not  under  these  pro- 
visions, then  under  Section  4995,  Revised  Statutes,  authorizing 
an  action  by  the  trustee  of  an  express  trust,  or  one  * '  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  another." 

The  court  is  of  opinion  that  all  subscribers  to  the  fund  might 
have  joined  under  the  first  named  section  and  that  by  reason  of 
numbers  the  action  was  properly  brought  by  two  of  them  for  the 
benefit  of  all.  Vpington^v.  Oviatt,  24  0.  S.,  232;  Piatt  v.  Col- 
vin,  50  0.  S.,  703,  and  Farmers  M.  F,  &  L,  Ins,  Co.  v.  Ward  et 
al,  5  C.  C— N.  S.,  509  (24  0.  C.  C,  156),  are  believed  to  sus- 
tain this  position.  When  such  a  case  is  brought  the  parties 
represented,  but  not  appearing  of  record,  are  as  much  inter- 
ested in  and  bound  by  the  determination  of  the  suit  as  they 
would  be  if  named  and  brought  upon  the  record.  May  they  not, 
then,  take  part  in  the  trial  and  be  heard  in  the  production  of 
witnesses  and  the  advocacy  of  their  rights?  To  deny  them  this 
would  seem  to  be  a  denial  of  justice,  and  how  may  they  avail 
themselves  of  these  rights  except  by  having  their  names  entered 
on  the  record  and  their  relation  to  the  issue  brought  to  the  at- 
tention of  the  court? 

These  cross-petitions  are  criticized  as  multiplying  and  confus- 
ing the  issues  and  involving  defendants  in  the  necessity  of  filing 
a  thousand  or  more  answers,  if  each  subscriber  to  the  fund  is 
permitted  to  intervene  and  he  sees  fit  to  avail  himself  of  the 
privilege.  This,  if  true,  is  no  valid  objection,  unless  some  right 
of  the  defendants  is  violated.  One  who  contracts  with  a  thou- 
sand may  involve  himself  with  them  in  complicated  situations; 
but  if  so,  the  embarrassment  results  from  the  complicated  con- 
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tractual  relations  he  has  voluntarily  assumed.  This  embarrass- 
ment can  be  overcome,  but  the  denial  of  a  right  to  intervene  in 
a  suit  which  is  binding  upon  a  party  is  insurmountable.  But, 
in  fact,  the  embarrassment  complained  of  in  this  case  does  not 
exist.  No  new  issue  is  tendered  by  any  of  the  cross-petitioners, 
and  no  answer  to  their  pleadings  is  required.  They  simply 
join  in  the  prayer  of  the  petition,  and  thereby  align  themselves 
on  the  side  of  the  plaintiffs  in  the  controversy.  It  therefore  fol- 
lows that  the  motions  to  strike  off  the  intervening  cross-.petitions 
should  be  overruled. 

The  plaintiffs  move  to  strike  out  of  the  first  defense  the  al- 
legation that  ''plaintiffs  have  brought  the  action  without  au- 
thority from  the  several  subscribers  of  the  fund  and  without 
their  knowledge  or  consent."  If  authorization  or  consent  is  nec- 
essary to  the  maintenance  of  this  action  by  the  plaintiffs,  then 
this  allegation  is  relevant;  otherwise  not.  The  authority  is 
given  by  the  statute  or  it  does  not  exist,  for  parties  can  not  in- 
vest others  with  the  right  to  sue  for  them  except  by  clothing 
them  with  an  interest  or  a  trust,  and  in' that  case  the  right  to  sue 
grows  out  of  the  rights  so  vested  and  not  by  direction  or  consent 
subsequently  given.  If  these  defendants  have  any  defense  in 
bar  or  otherwise  to  the  claims  of  any  or  all  of  the  subscribers  to 
the  fund,  they  may  plead  the  same ;  but  the  allegation  that  the 
plaintiffs  were  not  given  authority  to  bring  suit  raises  no  issue. 
Motion  to  strike  out  is  sustained. 

Plaintiffs  move  for  an  order  requiring  defendants  to  make 
more  definite  and  certain  the  allegations  of  the  second  defense 
by  stating  the  period  in  the  manufacturing  season  of  1902-3 
that  the  factory  was  operated,  and  during  what  months  and  for 
what  part  of  the  season  of  1904  the  factory  was  operated  by  the 
Ohio  Bottling  Company.  The  defendants  concede  the  propriety 
of  this  motion.    It  will,  therefore,  be  granted. 

The  plaintiffs  move  with  six  specifications  as  to  the  third  de- 
fense, and  at  the  same  time  demur  to  it  on  the  ground  that  it 
does  not  constitute  a  defense  to  the  plaintiffs'  cause  of  action. 
If  the  demurrer  is  well  taken,  the  motion  needs  no  consideration. 
It  will  therefore  be  considered  first.  This  defense  sets  forth 
the  claim  that  the  plaintiffs  represented  *'that  said  proposed 
site  was  and  would  be  entirely  safe  from  all  flood  and  overflow 
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•  ""  ! 

from  said  stream."  This  seems  to  be  more  than  the  expression 
of  an  opinion,  and  to  amount  to  the  statement  of  a  fact.  The 
fact  stated  is  that  this  land  does  not  overflow  from  the  high 
water  of  Killbuck  creek. 

**  Where  a  person,  by  means  of  false  representations  of  facts 
materially  aflfecting  the  identity  and  value  of  certain  real  estate, 
induces  another  to  enter  into  a  contract  for  the  purchase  there- 
of, upon  the  faith  of  such  representations  and  upon  which  he 
was  justified  in  relying,  the  purchaser  may,  in  an  action  brought 
by  the  vendor  for  the  purchase  price,  recoup  the  damages  whieh 
he  has  sustained  by  reason  of  such  false  representations,  al- 
though the  vendor  believed  them  to  be  true  when  made  and  had 
good  reason  for  so  believing."    Mulvey  v.  King,  39  0.  S.,  491. 

This  rule  is  fixed  between  vendor  and  vendee,  but  we  see  no 
reason  why  it  may  not  be  extended  to  parties  in  the  present  re- 
lation. The  rule  thus  stated  is  most  favorable  for  the  protection 
of  those  induced  to  enter  into  contracts  through  representations 
which  are  false.  On  authority  of  this  case,  fraudulent  intent  in 
making  the  misrepresentation  as  to  *' facts  materially  affecting 
the  identity  and  value"  of  the  property  need  not  be  alleged,  but 
it  is  necessary  to  allege  that  the  representation  was  false.  This 
is  not  done  unless  the  statement  that  the  factory  was  flooded 
from  the  high  water  of  said  stream  a  year  afterwards  amounts 
to  such  allegation.  If  the  stream  had  never  overflowed  this 
factory  site  up  to  the  time  that  the  representation  was  made, 
then  it  was  true  when  made,  and  the  subsequent  overflow  would 
not  make  it  false.  Therefore,  to  state  that  it  overflowed  a  year 
later  does  not  challenge  the  truth  of  the  representation  alleged 
to  have  been  made.  The  allegations  taken  together  state  a  mis- 
fortune rather  than  a  misrepresentation.  They  fail  to  charge 
either  false  representation  or  false  warranty. 

These  defendants  also  allege  that  it  was  necessary  for  the 
successful  operation  of  the  factory  for  the  defendants  to  em- 
ploy a  large  number  of  boys  because  of  the  cost  of  adult  labor  in 
such  work,  making  it  impossible  to  operate  the  same  with  such 
labor  at  a  profit ;  that  the  plaintiffs  and  the  board  of  trade  were 
aware  of  this  fact,  and  that  it  would  be  necessary  for  the  de- 
fendants to  employ  a  large  number  of  boys  in  the  operation  of 
the  proposed  factory  at  the  time  defendant  were  solicited  to 
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locate  the  factory  in  Wooster,  but  after  having  prevailed  upon 
them  to  locate  a  factory  in  the  town,  they  urged  the  citizens  of 
the  town  not  to  permit  their  boys  to  enter  into  defendants'  em- 
ploy in  said  factory,  by  the  use  of  public  statements  and  by 
articles  published  in  the  public  press,  stating  that  it  was  not 
proper  for  boys  to  work  in  a  factory  where  beer  bottles  were 
manufactured;  that  these  statements  and  utterances  were  made 
generally  by  members  of  the  board  of  trade  and  by  a  large  num- 
ber of  the  leading  citizens  of  said  city  and  by  many  persons 
claimed  to  be  represented  by  plaintiffs  in  this  suit,  and  that 
these  statements  and  utterances  stirred  up  and  created  such  a 
feeling  of  hostility  against  the  defendants  and  said  factory  in 
the  community  as  deterred  parents  from  permitting  their  boys 
from  entering  the  said  employment,  so  that  the  defendants  were 
unable  to  procure  boys  to  do  the  work  customarily  performed  by 
boys  in  such  factory,  and  were  compelled  to  employ  men  to  do 
the  work  of  boys  at  more  than  twice  the  cost,  entailing  great 
loss  on  defendants  and  making  it  impossible  to  operate  the 
factory  at  a  profit.  They  further  say  that  by  reason  of 
this  hostility  stirred  up  by  the  citizens  of  the  town  and 
persons  represented  by  plaintiff,  together  with  the  damage 
done  to  the  factory  by  the  flood,  they  suffered  a  loss  amounting 
to  more  than  $20,000;  that  they  were  unable  to  go  forward 
with  the  enterprise,  and,  to  save  themselves  from  still  greater 
loss,  were  compelled  to  and  did,  in  September,  1904,  sell  the 
factory  to  the  Ohio  Bottling  Company;  and  they  allege  a  loss 
by  reason  of  the  premises  of  more  than  $35,000. 

The  principle  of  law  invoked  by  defendants  is  aptly  stated 
in  Taylor  v.  Risley,  28  Hun.  (N.  Y.),  141: 

**The  law  will  not  permit  a  party  who  has  become  entitled  to 
the  performance  of  an  agreement  by  another  to  intervene  so  as  to 
prevent  such  performance  being  made,  and  then,  on  the  basis  of 
such  failure,  to  claim  damages  against  the  party  because  of  his 
omission  to  perform  his  agreement. ' ' 

The  above  rule  unquestionably  states  the  law  and  in  apt  terms, 
but  the  difficulty  presented  here  is  in  its  application  to  the  case 
at  bar.  Are  the  plaintiffs  here  charged  with  interfering  with 
defendants'  performance  t)f  the  contract?    Certainly,  third  par- 


NISI  PRIUS  REPORTS— NEW  SERIES.  181 

1909.]  Kinney  et  al  v.  Pocock  et  al. 

ties  might  urge  the  impropriety  of  boys  or  adults  engaging  in 
the  manufacture  of  beer  bottles  or  any  other  article  of  manu- 
facture, if  they  saw  fit.  The  doctrine  applied  to  labor  con- 
spiracies is  not  applicable  to  this  controversy  since  conspiracy 
is  not  charged.  The  cases  applicable  thereto  will  not,  therefore, 
be  considered.  The  interference,  if  it  is  alleged  to  exist  at  all, 
is  by  reason  of  a  contract  relation  having  been  assumed  and 
violated,  to  the  defendants'  damage.  The  case  last  above  named 
involved  the  charge  of  interfering  with  the  defendants'  per- 
formance of  his  contract  to  deliver  a  certain  quantity  of  yellow 
pine  timber  to  plaintiff  at  Brooklyn,  New  York,  on  or  before  a 
fixed  time.  The  defendant  alleged  in  his  answer  his  inability  to 
get  the  timber  at  the  usual  southern  ports  because  of  the  yellow 
fever  epidemic,  but  that  he  entered  into  negotiations  with  one 
Bacon  of  Savannah,  Ga.,  for  the  purchase  of  the  requisite  lum- 
ber, and  would  have  succeeded  in  purchasing  and  delivering  it 
but  for  the  interference  of  plaintiff,  who,  learning  that  defend- 
ant was  negotiating  with  Bacon  for  the  lumber,  for  the  pur- 
pose of  preventing  defendant  from  purchasing  it,  induced  Bacon 
to  decline  and  refuse  to  sell  it  to  defendant,  whereby  he  was 
unable  to  deliver  any  portion  of  the  lumber  to  plaintiff  as  he  had 
agreed  to  do.  Taylor's  interference  was  by  negotiating  the  pur- 
chase of  the  lumber  himself  with  knowledge  that  Risley  was 
negotiating  for  it,  and  the  answer  charged  him  with  doing  it  so 
as  to  prevent  the  defendant  from  purchasing  and  performing 
his  contract. 

'*Held:  That  the  facts  stated  in  the  answer  would,  if  proved, 
have  defeated  the  action,  and  that  the  court  erred  in  refusing 
to  allow  the  defense  to  prove  them." 

Taylor's  interference  was  not  alone  in  negotiating  for  the 
lumber,  but  with  doing  it  for  the  purpose  of  preventing  the  de- 
fendant from  performing  his  contract;  it  was  in  fact  the  act  of 
the  plaintiff  which  caused  the  breach,  and  not  that  of  the  de- 
fendant. 

Barker,  J.,  dissenting,  says: 

**The  defendant  seeks  to  be  relieved  from  a  performance  of 
his  contract,  because  the  plaintiff  interfered  with  its  execution 
as  set  forth  in  his  third  answer.     It  is  not  pretended  that  the 
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plaintiflF  has  done,  or  omitted  to  do,  any  act  which  is  in  viola- 
tion of  any  of  the  terms  of  the  contract,  either  express  or  im- 
plied. 

*'In  support  of  his  argument  on  this  question  he  relies  on  the 
general  precept  of  the  law,  which  is  applicable  to  all  cases  what- 
ever, that  a  promisor  will  be  discharged  from  all  liability  when 
the  non-performance  of  his  obligation  is  caused  by  the  act  or 
fault  of  the  other  contracting  party. 

**'This  proposition  would  be  available  to  the  defendant  as  a 
defense  to  a  recovery,  if  the  plaintiff  has  done  any  act  of  an  un- 
lawful or  wrongful  character  which  is  actionable  in  and  of  it- 
self, having  the  direct  and  natural  effect  of  preventing  or  inter- 
fering with  the  performance  of  the  contract  on  the  part  of  the 
defendant,  »uch  as  destroying  lumber  belonging  to  the  defend- 
ant suitable  to  be  delivered  under  the  contract,  and  intended  so 
to  be,  or  destroying  the  mills  at  which  the  timber  was  to  be 
manufactured,  or  the  vessels  in  which  it  was  designed  to  trans- 
port the  same.  Such  acts  and  interferences  on  the  part  of  the 
plaintiff  would  prevent  him  from  maintaining  an  action  based 
upon  the  defendant's  non-performance. 

*  *  But  mere  misbehavior  on  the  part  of  the  plaintiff,  and  censur- 
able conduct,  not  wrongful  and  actionable  in  the  eyes  of  the  law, 
and  which  among  fair-minded  men  is  regarded  as  an  interfer- 
ance  in  the  business  of  others,  exhibiting  ill-feeling  and  indicat- 
ing an  unfriendly  spirit,  can  not  be  inquired  into,  and  made  an 
excuse  for  the  non-performance  of  the  engagements  of  the  con- 
tracting party  so  disturbed  and  annoyed.  Such  we  regard  to  be 
the  nature  and  character  of  the  plaintiff's  acts  of  interference 
as  set  forth  in  the  answer,  and  which  the  defendant  offered  to 
prove.  For  aught  that  was  averred,  the  things  said  and  done 
were  truthful  and  proper  things  for  the  plaintiff  to  say  and  do 
under  the  circumstances. 

**It  is  averred  that  the  plaintiff  did  interfere  with  the  making 
and  concluding  of  a  bargain  between  the  defendant  and  Bacon, 
the  lumber  merchant  of  Savannah,  with  the  intention  on  his 
part  of  preventing  the  defendant's  being  able  to  execute  his  con- 
tract and  deliver  the  lumber  as  agreed.  This  would  not  consti- 
tute a  defense,  unless  the  act  of  interference  was  such  as  could 
be  denominated  wrongful  and  actionable  in  law.  For  the  plaint- 
iff could,  without  furnishing  an  excuse  to  the  defendant  for 
non-performing  his  contract,  have  entered  the  market  in  Sa- 
vannah and  negotiated  with  lumber  merchants  for  the  same  ma- 
terial that  the  plaintiff  contemplated  purchasing,  and  conclude  a 
bargain  in  his  own  behalf,  although  his  intentions  were  to  annoy 
and  prevent  the  defendant  from  executing  the  contract,  yet  it 
would  not  relieve  him  from  that  obligation.'' 
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The  court  based  the  decision  of  this  case  on  the  right  of  one 
contracting  party  to  be  free  in  performing  the  contract  from  the 
malicious  or  wanton  interference  or  annoyance  of  the  other 
party.  The  dissenting  opinion  makes  the  wrongfulness  of  the 
act  the  test  of  interference. 

**An  act  legal  in  itself  and  which  violates  no  right  can  not  be 
made  actionable  on  account  of  the  motive  which  induced  it." 
Ckatfield  V.  Wilson,  28  Vt.,  49. 

**An  act  which  does  not  of  itself  amount  to  a  legal  wrong  can 
not  be  made  so  by  a  bad  motive."    Chambers  v.  Baldwin,  11  L. 

In  Frazier  v.  Brown,  12  0.  S.,  294,  the  cause  of  action  stated 
was  diversion,  with  malicious  intent,  by  the  defendant  of  sub- 
terraneous water  on  his  own  land  from  adjoining  land  of  the 
plaintiff;  but  it  was  held  there  could  be  no  recovery,  because, 
as  said  by  the  court,  *  *  the  act  done,  to-wit,  the  using  of  one 's  own 
property,  being  lawful  in  itself,  the  motive  with  which  it  is 
done — ^whatever  it  may  be  as  a  matter  of  conscience — is  in  law  a 
matter  of  indifference." 

Boynton,  J.,  in  Railroad  Co.  v.  Bingham,  29  0.  S.,  369, says: 

**  Where  no  right  has  been  invaded,  although  one  may  have 
injured  another,  no  liability  has  been  incurred.  Any  other 
rule  would  be  manifestly  wrong."  • 

In  Letts  V.  Kessler,  54  0.  S.,  73,  the  question  was  as  to  liability 
for  maintaining  a  spite  fence  for  motive  of  unmixed  malice. 
Says  Burkett,  J.,  on  page  81 : 

*'In  effect  he  has  a  right  to  shut  off  the  light  and  air  from  her 
windows  by  building  on  his  own  premises,  and  she  is  not  in  effect 
concerned  in  the  means  by  which  such  effect  is  produced,  whether 
by  a  building  or  other  structure ;  nor  is  she  concerned  as  to  the 
motive,  nor  as  to  whether  he  makes  or  loses  by  the  operation.  In 
the  one  case  she  might  have  a  strong  suspicion  of  his  malice, 
while  in  the  other  such  suspicion  would  be  ripened  into  a  cer- 
tainty: But  this  is  nothing  to  her  as  affecting  a  property  right. 
As  long  as  he  keeps  on  his  own  property,  and  causes  an  effect 
on  her  property  which  he  has  a  right  to  cause,  she  has  no  legal 
right  to  complain  as  to  the  manner  in  which  the  effect  is  produced. 
and  to  permit  her  to  do  so,  would  not  be  enforcing  a  right  of 
property,  but  a  rule  of  morals." 
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The  principle  underlying  these  cases  seems  to  be  that  an  act 
not  violative  of  any  contract  provision  can  not  be  a  wrongful 
interference  with  the  performance  of  the  contract  unless  it  is 
unlawful  in  the  sense  of  being  in  excess  of  one's  legal  rights. 
In  other  words,  an  act  not  wrongful  in  and  of  itself  and  not  in 
violation  of  the  terms  of  the  contract  express  or  implied,  fur- 
nishes no  excuse  for  its  non-performance  even  though  such  act 
may  embarrass  performance  by  the  other  party.  As  to  what  con- 
stitutes an  unlawful  act  in  this  relation  the  authorities  are  not  in 
accord.  Some  hold  that  an  act  otherwise  innocent  becomes 
wrongful  when  done  with  a  purpose  to  cause  the  other  party  to 
default  in  performing  the  contract,  if  d-amage  results.  Others 
deny  that  the  motive  can  give  character  to  the  act.  As  said  in 
Jenkins  v.  Fowler,  24  Pa.  St.,  308: 

**  Malicious  motives  make  a  bad  case  worse,  but  they  can  not 
make  that  wrong  which  in  its  own  essence  is  lawful.'' 

The  court  inclines  to  the  latter  view,  but  it  is  not  necessarv  to 
decide  this  point,  since  the  answer  does  not  allege  any  act  done 
by  the  plaintiffs  from  evil  motive  or  purpose  to  bring  the  defend- 
ants into  default  in  performing  the  contract. 

Did  the  acts  complained  of  violate  any  of  the  terms  of  the 
contract?  They  did  not,  unless  a  promise  not  to  interfere  with 
the  lilbor  market  for  boys'  labor  in  Wooster,  to  defendants'  in- 
jury, is  implied. 

In  Peck  V.  United  Stales,  102  U.  S.,  64,  the  claimant  entered 
into  a  contract  with  the  proper  military  officer  to  furnish  and 
deliver  a  certain  quantity  of  wood  and  hay  to  the  military  sta- 
tion at  Tongue  river  in  the  Yellowstone  region,  on  or  before  a 
specified  date.  He  furnished  the  wood,  but  failed  to  furnish 
the  hay,  which  was  furnished  by  other  parties  at  an  increased 
expense.  The  accounting  officer  claimed  the  right  to  deduct  from 
the  claimant's  wood  account  the  increased  cost  of  the  hay.  The 
court,  upon  an  examination  of  the  contract  and  attending  circum- 
stances, were  of  opinion  that  the  parties  contemplated  the  hay 
to  be  cut  at  the  Big  Meadows  in  the  Yellowstone  valley,  near  the 
mouth  of  Tongue  river,  which  was,  indeed,  the  only  hay  plaint- 
iffs could  have  procured  within  hundreds  of  miles,  and  which  it 
was  known  he  relied  on.    The  government  officers,  feeling  that 
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the  claimant  would  not  be  able  to  carry  out  his  contract,  had  al- 
lowed other  parties  to  cut  this  hay,  whereby  Peck  was  unable  to 
perform  his  contract  and  failed  to  deliver  the  hay.  Justice 
Bradley,  on  page  65,  says: 

'*We  think  the  facts  of  the  case  clearly  bring  it  within  the 
rule  allowing  the  introduction  of  parol  evidence,  first,  for  the 
purpose  of  showing  by  the  surrounding  circumstances  the  sub- 
ject-matter of  the  contract,  namely,  hay  to  be  cut  and  gathered 
in  the  region  where  it  was  to  be  delivered;  secondly,  for  the  pur- 
pose of  showing  the  conduct  of  the  agents  of  the  defendants  by 
which  the  claimant  was  encouraged  and  led  on  to  rely  on  a  par- 
ticular means  of  fulfilling  his  contract  until  it  was  too  late  to 
perform  it  in  any  other  way,  and  then  was  prevented  by  these 
agents  themselves  from  employing  those  means.  The  supply  of 
hay  which  he  depended  on  and  which,  under  the  circumstances, 
he  had  a  right  to  depend  on,  was  taken  away  by  the  defendants 
themselves.  In  other  words,  the  defendants  prevented  and 
hindered  the  claimant  from  performing  his  part  of  the  contract. '  * 

This  case  is  authority  for  the  proposition  that  parol  evidence 
is  admissible  to  show  that  the  parties  contracted  with  reference 
to  performance  from  certain  sources  of  material  or  the  employ- 
ment of  certain  means  to  that  end  called  the  subject-matter  of 
the  contract,  and  that  interference  with. such  means,  if  it  pre- 
vents performance,  is  a  breach  of  an  implied  term  of  the  contract, 
and  any  damage  resulting  from  the  non-performance  flows  from 
the  act  of  interference  and  not  from  the  failure  of  the  one  thus 
interfered  with.  This  doctrine  is  of  frequent  application  and 
needs  no  citation  of  authorities  to  support  it.  The  scope  of  its 
application  is  not  defined  in  any  of  the  cases  brought  to  the  at- 
tention of  the  court.  But  no  case  is  cited  and  research  has 
failed  to  disclose  any  case  where  interference  with  the  subject- 
matter  of  the  contract  has  been  extended  to  a  situation  like  the 
one  at  bar.  If  these  plaintiffs  bound  themselves  not  to  inter- 
fere with  the  labor  market  of  Wooster,  it  is  difficult  to  see  why 
they  might  not  also  have  contracted  arway  the  right  to  inter- 
fere with  the  market  in  Wooster  for  the  sale  and  distribution  of 
the  product  the  defendants  contemplated  making,  had  such 
market  been  the  inducement  to  the  location  of  the  factory  there, 
and  so  have  fostered  a  monopoly  with  legal  sanction.  Would 
it  have  been  an  interference  with  defendants'  rights  had  the 
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board  of  trade  encouraged  the  location  of  other  factories  em- 
ploying boys'  labor,  and  resulting  therefrom  in  embarrassing 
these  defendants  in  finding  sufficient  cheap  labor  in  WoosterT 
This  membership  of  the  board  represents  a  considerable  part  of 
the  population  of  this  small  city.  Had  they  contracted  away  the 
right  to  direct  their  own  sons  into  other  channels  of  employment  f 
Did  they,  in  entering  into  this  contract,  intend  to  abridge  their 
right  to  promote  by  word  and  act  policies  believed  to  advance 
the  public  welfare  or  morals?  Woi,ild  their  encouragement  of 
legal  prohibition  of  the  liquor  traffic  be  a  violation  of  this  con- 
tract, if  it  resulted  in  the  destruction  of  the  market  for  beer 
bottles?  These  and  other  considerations  forbid  our  applying 
any  diflFerent  rule  to  the  conduct  of  the  plaintiffs  in  determining 
the  question  as  to  their  liability  than  the  one  which  would  be 
applied  to  strangers  to  the  contract;  and  since  conspiracy  to 
injure  the  plaintiffs  in  their  rights  of  property  is  not  charged, 
the  allegations  of  fact  under  consideration  do  not  bring  this  de- 
fense within  any  recognized  legal  principle. 

There  remains  for  consideration  the  allegation  making  the  sec- 
ond defense  a  part  of  this  one  by  reference.  ]\Iay  a  defense  be 
repeated  by  reference  to  it  and  making  it  a  part  of  another  de- 
fense, and  thereby  place  such  other  defense,  which  is  defective, 
beyond  the  reach  of  demurrer?  Of  this  there  is  doubt,  but  the 
matter  which  is  made  a  part  of  this  defense  by  reference  amounts 
only  to  the  charge  that  plaintiffs  did  not  pay  their  subscription 
when  due  and  payable,  and  consequently  are  barred  of  the  right 
to  recover  upon  the  contract.  The  allegations  of  the  petition 
which  are  not  denied  are  to  be  treated  as  confessed.  Among 
these  is  one  stating  that  defendants  waived  strict  performance 
of  the  contract  by  receiving  payments  after  all  of  them  were 
due  and  payable  until  all  of  the  subscriptions  were  paid  except- 
ing the  sum  of  $1,500.  It  is  an  elementary  principle  that  time 
of  performan<ie,  including  the  time  of  making  payments,  is 
waived  by  accepting  payments  after  they  are  due  and  payable, 
and  when  waived,  the  failure  to  pay  is  not  available  to  defeat  an 
action  on  that  account.  See  Page  on  Contracts,  Section  1502,  on 
waiver  of  provisions  as  to  time  of  performance. 

For  the  reasons  stated,  the  demurrer  is  sustained.  The. motion 
with  its  six  specifications  need  not  be  considered. 
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coMEcnoN  or  jouiinal  after  tern. 

Probate  Court  of  Cuyahoga  County. 

In  re  Kate  Pabkash,  Insane. 

Decided,  January,  1909. 

Records — Authority  of  the  Court  to  Correct — Examination  of  Insane 
Patient  by  the  Probate  Court — Finding  of  the  Court  Entered  on 
Journal— Motion  to  Strike  out  Alleged  Interpolation — Presumption 
tluit  it  was  Made  by  Authority— Nature  of  the  Offense^  if  Unauthor- 
ized  Interpolation  was  Made — Degree  of  Proof  Required  to  Estab- 
lish Criminal  Intent, 

1.  A  court  is  without  power  to  correct  Its  Journal  after  term,  if  the  Judg- 

ment complained  of  reads  as  the  court  Intended  it  should  read  at 
the  time  it  was  made,  notwithstanding  in  rendering  the  Judgment 
a  mistake  of  law,  or  fact,  or  both,  was  made. 

2.  Where  the  claim  is  made  that  the  Judgment  was  in  correct  form  as 

originally  entered  upon  the  Journal,  but  that  some  unauthorized 
person  at  a  subsequent  date  interpolated  certain  matter  for  the 
purpose  of  affecting  substantial  rights,  and  the  evidence  tends  to 
show  that  if  any  alteration  was  made  it  was  done  by  one  of  the 
clerks  of  the  court,  a  presumption  arises  that  it  was  done  under 
direction  of  the  court;  and  as  between  the  two  theories,  on  the 
one  hand  that  it  was  done  by  order  of  court,  and  on  the  other 
that  it  was  done  without  authority  and  with  malicious  intent,  the 
court  must  adopt  the  one  compatible  with  innocence  on  the  part 
of  the  one  who  made  the  change,  unless  reliable  evidence  of  suffi- 
cient force  to  remove  all  rational  uncertainty  compels  adoption  of 
the  theory  involving  moral  turpitude. 

C.  F,  Morgan  and  M.  A.  Foran,  for  the  motion. 
White^  Johnson,  McCasUn  cfe  Cannon,  contra. 

Hadden,  J. 

The  motion  is  for  an  order  to  correct  the  record,  by  striking 
out  the  words  *  *  from  personal  examination  of  the  patient  at  her 
residence,  her  condition  being  unsuitable  for  her  appearance 
in  court,"  on  page  574  of  journal  75  of  this  court,  on  the  ground 
that  those  words  were  placed  upon  the  journal  without  lawful 
authority,  long  after  the  death  of  the  probate  judge  who  signed 
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the  journal  for  that  day.    The  part  of  the  journal  entry  claimed 
to  be  incorrect,  reads  as  follows : 

*' Complaint  having  been  filed  according  to  law  by  a  citizen  of 
the  county,  inquest  is  duly  h:^ld,  and  the  court  finds  from  per- 
sonal examination  of  the  patient  at  her  residence,  her  condition 
being  unsuitable  for  her  appearance  in  court,  and  from  the 
testimony  of  Dr.  T.  M.  Belkowsky  and  others,  that  Kate  Far- 
kash is  insane,  and  Dr.  Belkowsky  is  ordered  to  make  the  certifi- 
cate required  by  law,  which  is  accordingly  done.'' 

And  the  record  is,  of  course,  an  exact  copy  of  it.  So  that  if  the 
motion  is  sustained,  the  journal  entry  so  to  be  corrected  will 
read  as  follows: 

**  Complaint  having  been  filed  according  to  law  by  a  citizen  of 
the  county,  inquest  is  duly  held,  and  the  court  finds  •  •  • 
and  from  the  testimony  of  Dr.  T.  M.  Belkowsky  and  others, 
that  Kate  Farkash  is  insane,  and  Dr.  Belkowsky  is  ordered  to 
make  the  certificate  required  by  law,  which  is  accordingly  done.*' 

In  support  of  the  motion,  the  mover  offered  as  a  witness,  one 
George  F.  Waters,  who  testified  that  after  Mrs.  Farkash  was 
released  from  the  state  hospital,  he  made  a  copy  of  the  record  as 
it  then  appeared.  He  was  unable  to  fix  the  date,  nor  was  he 
positive  whether  it  was  before  or  after  the  death  of  the  late 
Henry  C.  White,  who  was  the  probate  judge  at  the  time  of  the 
adjudication.  He  testified  that  he  went  over  it  carefully  and  took 
a  copy;  that  he  was  very  positive  that  the  words  **at  her  resi- 
dence, her  condition  being  unsuitable  for  her  appearance  in 
court"  were  not  then  in  the  record;  that  he  took  a  copy  of  this 
record  in  long  hand,  which  was  afterwards  transcribed  on  the 
typewriter  and  the  original  copy  destroyed.  He  further  testi- 
fied that  he  made  it  at  the  instance  of  Mrs.  Farkash,  and  that 
he  gave  her  the  typewritten  copy. 

The  mover  also  called  Nelson  Farkash,  her  son,  who  testified 
that  he  saw  the  paper  testified  about  by  witness  Waters;  that 
he  obtained  it  from  his  mother  and  brought  it  to  the  probate 
court  office  and  compared  it  with  the  journal  and  found  it  com- 
pared word  for  word;  that  this  was  shortly  after  Waters  gave 
it  to  his  mother,  not  long  after  her  discharge,  but  he  was  unable 
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to  fix  the  'time  with  reference  to  the  time  of  the  death  of  Judge 
White ;  that  later  he  examined  the  journal  in  question  and  found 
it  contained  some  words  which  were  not  there  at  the  time  of  the 
former  comparison.  He  was  unable  to  quote  the  words  literally, 
but  the  substance  was  that  his  mother's  condition  was  not  suit- 
able, etc.  He  further  testified  that  there  were  no  erasures  or 
interlineations  at  the  time  of  the  first  comparison,  and  that  the 
record  as  shown  to  him  on  the  hearing  was  not  in  the  same  con- 
dition then  that  it  was  when  he  made  the  original  comparison; 
that  there  were  no  erasures  at  the  time  of  the  original  comparison 
and  the  words  **her  condition  not  being  suitable/'  etc.,  had  been 
added  since  that  time.  He  further  testified  that  the  words  **in 
open  court,"  which  was  a  part  of  the  journal  entry  at  the  time 
of  the  comparison,  had  since  been  erased. 

The  mover  also  called  as  wi-tness  C.  F.  ^Morgan,  who  testified  ^ 
that  he  was  the  attorney  of  the  mover,  and  also  her  attorney  in 
a  certain  action  in  the  court  of  common  pleas  of  this  county, 
against  one  Fish,  and  that  before  he  began  that  action  he  came 
to  this  court  and  examined  all  the  records  in  this  matter,  and 
that  this  journal  entry  is  not  in  the  same  shape  now  that  it  was 
then.  The  journal  entry  when  he  examined  it,  stated  that  she 
was  examined  in  open  court ;  that  since  that  time  these  words  had 
been  erased,  and  the  words  **at  her  residence"  and  the  words 
** condition  being  unsuitable  for  her  appearance  in  court"  have 
been  interlined.  He  further  testified  that  his  first  examination 
was  subsequent  to  the  death  of  Judge  White  and  the  second  ex- 
amination was  shortly  before  the  case  (in  the  court  of  common 
pleas)  was  being  reached  for  trial;  that  he  had  examined  the 
records  of  the  court,  and  found  no  entry  ordering  or  directing  the 
making  of  such  change. 

The  mover,  Kate  Farkash,  also  testified  in  her  own  behalf,  that 
the  first  time  she  ever  saw  Judge  White  was  when  her  husband 's 
will  was  probated ;  that  she  never  saw  him  again ;  that  she  con- 
sulted with  Waters  about  the  examination  of  the  journal  entry 
the  same  week  she  was  released  from  the  Cleveland  State  Hos- 
pital, and  that  her  action  against  Fish  was  brought  in  March, 
1905,  and  that  Judge  White  died  in  January,  1905. 
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An  inspection  of  the  journal  and  the  record  of  the  ease  shows, 
that  in  each  an  erasure  was  irade  by  the  use  of  a  knife  or  some 
other  sharp  instrument,  at  the  place  where  the  words  '*at  her 
residence"  and  the  additional  word  **her"  are  now  written,  and 
that  the  words  "condition  being  unsuitable  for  her  appearance 
in  court"  were  written  above  the  line  with  a  caret  beneath  the 
line,  indicating  that  they  were  to  be  read  immediately  after  the 
words  last  quoted. 

The  above  is  all  the  testimony  offered  in  support  of  the  motion 
and  when  the  mover  rested,  motion  was  made  by  White,  Johnson, 
McCaslin  &  Cannon,  representing  Fish,  to  dismiss  the  applica- 
tion. 

There  are  two  statements  of  fact  in  the  words  alleged  to  have 
been  interpolated,  and  which  Mrs.  Farkash  asks  to  be  striken 
out.  They  are :  first,  that  there  was  a  personal  examination  of 
her  at  her  residence;  and  second,  that  her  condition  was  un- 
suitable for  her  appearance  in  court. 

The  materiality  of  these  findings  is  made  apparent  by  an  in- 
spection of  the  requirements  of  Section  703  of  the  Revised  Stat- 
utes, which  provides,  among  other  things,  that  the  warrant,  is- 
sued in  an  insane  inquest,  shall  command  the  person  to  whom 
it  is  issued  to  bring  the  person  alleged  to  be  insane  before  the 
judge ;  provided  that,  if  by  reason  of  the  character  of  the  afflic- 
tion or  insanity  of  such  person,  it  is  deemed  unsuitable  or  im- 
proper to  bring  such  person  into  court,  then  the  probate  judge 
shall  personally  visit  such  person,  and  certify  that  he  has  so 
ascertained  the  condition  of  the  person  by  actual  inspection. 

It  is  therefore  necessary  that  the  probate  judge  shall  see  the 
patient,  ordinarily  in  court;  but  in  the  exceptional  cases  above 
provided  for,  at  any  other  place  where  the  patient  may  be. 

A  careful  examination  of  the  testimony  shows  nothing  therein 
tending  to  prove  either  the  truth  or  the  falsity  of  the  second  in- 
terpolated finding,  namely,  that  the  patient's  condition  was  un- 
suitable for  her  appearance  in  court. 

Her  attorneys  claim  to  have  established  the  falsity  of  the  first 
finding,  to-wit;  that  there  was  a  personal  examination  of  her  at 
her  residence,  and  this  claim  is  based  upon  the  testimony  of  Mrs. 
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Farkash,  that  she  never  saw  Judge  White  but  onoe,  and  that  wfus 
on  the  occasion  when  her  husband's  will  was  probated. 

Without  now  inquiring  whether  that  testimony  proves  all  that 
is  claimed  for  it,  assuming,  without  now  deciding  that  it  does, 
and  that  it  is  established  that  there  was  no  personal  examination 
of  Mrs.  Farkash  by  Judge  White  at  her  r^idence,  the  question 
arises :  for  what  purpose  and  to  what  extent  can  this  conclusion 
be  used?  Has  this  court  any  power,  after  the  term,  to  change 
that  journal  entry  for  the  sole  reason  that  it  is  now  discovered 
that  it  contains  an  incorrect,  or  false,  or  erroneous  statement. 

The  cases  cited  in  the  brief  of  the  attorney  for  Mrs.  Farkash, 
throw  some  light  upon  this  question.  In  the  case  of  HoUister  et 
al  V.  The  Judges,  8  Ohio  Stvte,  202,  the  substance  of  the  court 's 
holding  is,  that  the  errors  which  the  court  has  power  to  direct 
the  clerk  to  correct  are  either  clerical,  or  such  as  may  arise  by 
fraudulent  or  improper  alteration  or  mutilation  of  its  files  or 
records.  There  is  no  hint  that  the  court  has  the  power  to  cor- 
rect errors  in  judgment  made  by  the  court  itself.  It  i$  elementary 
that  exceptions,  motions  for  new  trials,  petitions  in  error  and  ap- 
peals, are  the  ways  pointed  out  by  law,  and  usually  resorted  to, 
for  correcting  the  mistakes  of  a  court. 

In  the  case  of  Gill  v.  Pelky,  54  Ohio  State,  348,  it  was  sought 
to  correct  a  mistake  made  in  the  return  of  an  appraisement  in  a 
land  sale  proceeding  in  tho  probate  court.  The  powers  of  a  court 
of  general  equity  jurisdiction  were  invoked  to  correct  this  mis- 
take, and  the  Supreme  Court  heM  that  it  could  be  done  on 
proper  proof  that  it  was  a  mistake,  inasmuch  as  the  party  did 
**not  seek  a  corrction  of  an  error  of  judgment  in  the  probate 
court.  No  ruling  of  that  court  was  attacked  on  the  ground  that 
it  was  erroneous.  Any  attempt  to  do  that  must  have  failed. 
For  the  power  to  correct  errors  of  law  committed  by  other  courts, 
does  not  lie  within  the  province  of  courts  of  equity,"  etc. 

In  the  case  of  Jackson  v.  Adams,  56  Ohio  State,  397,  the  court 
laid  down  the  rule  that  the  power  of  the  courts  to  correct  their 
records  exists,  and  it  is  restricted  to  placing  on  the  record  evi- 
dence of  judicial  action  which  has  been  actually  taken;  that 
it  can  be  exercised  only  to  supply  omissions  in  the  exereiso  of 
functions  that  are  clerical  merely. 
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These  views  of  the  law  are  in  harmony  with  the  proposition 
laid  down  in  argument  in  this  ease  by  attorneys  for  Pish, 
namely,  that  a  court  can  of  its  own  motion,  at  any  time,  change 
the  journal  to  make  it  read  as  he  intended  it  should  read  at  the 
time  he  made  the  order,  and  it  is  immaterial  whether  the  fail- 
ure of  the  journal  to  read  as  he  intended  it  should,  was  due  to 
his  mistake,  in  announcing  or  recording  his  decision,  or  to  the 
mistake  of  a  clerk,  or  to  the  inter-meddling  of  a  trespasser.  So 
that,  if  the  journal  reads  now  as  the  court  that  rendered  the 
judgment  intended  it  should  read,  even  though  that  court  made 
a  mistake  of  fact  or  of  law  or  of  both,  in  formulating  its  judg- 
ment or  order,  the  court  making  that  mistake  has  no  power 
after  the  term  to  change  that  entry.* 

This  doctrine  we  find  clearly  stated  in  the  foot-note  to  Sec- 
tion 53  of  Rockel's  Probate  Practice,  where  this  language  is 
used : 

'*0f  course  in  no  instance  can  a  journal  entry  be  changed  so 
as  to  constitute  a  different  decision  from  that  which  was  ac- 
tually, in  the  then  intention  of  the  judge  rendered,  but,  where 
the  journal  does  not  state  the  actual  decision,  either  by  reason 
of  mistake  or  fraud  or  inadvertence,  then  the  judge  ought,  at 
any  time  to  correct  such  entry  to  conform  to  the  truth,*'  etc. 

As  further  authority  in  support  of  this  proposition  Section 
156  of  Black  on  Judgments,  Second  Edition,  was  quoted  in 
argument  to  the  following  effect: 

'*In  regard  to  the  power  oif  amending  judgments  by  supply- 
ing omissions,  it  is  necessary  not  to  lose  sight  of  the  principle 
that  amendments  can  only  be  allowed  for  the  purpose  of  mak- 
ing the  record  conform  to  the  truth,  not  for  the  purpose  of  re- 
vising and  changing  the  judgment.  Hence,  if  any  thing  has 
been  omitted  from  the  judgment,  which  is  necessarily  or  prop- 
erly a  part  of  it,  and  which  was  intended  and  understood  to  be 
a  part  of  it,  but  failed  to  be  incorporated  in  it  through  the  neg- 
lect or  inadvertence  of  the  court  or  the  clerk,  then  the  omission 
may  be  supplied  by  an  amendment  after  the  term.  If,  on  the 
other  hand,  the  proposed  addition  is  a  mere  after  thought,  and 
formed  no  part  of  the  judgment,  as  originally  intended  and 
pronounced,  it  can  not  be  brought  in  by  way  of  amendment." 
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This  ezaet  question  has  been  before  this  court  in  the  case  of 
Ellen  Hunii  insane,  and  the  motion  to  correct  and  vacate  the 
journal  entry  was  overruled.  Thereupon  an  appeal  was  taken, 
and  the  certified  copy  of  the  journal  entry  on  file  in  this  court, 
shows  that  the  common  pleas  court  found  that  the  petitioner 
was  not  entitled  to  the  relief  asked  for;  and  that  she  gave  no- 
tice of  appeal  to  the  circuit  court  and  her  appeal  bond  was  duly 
fixed.  I  have  been  informed  that  the  circuit  court  held  that 
the  case  was  not  appealable,  and  therefore  did  not  hear  the  case. 
Later,  practically  the  same  motion  was  made  in  this  court,  which 
was  again  overruled ;  appeal  was  taken  therefrom  and  the  court 
of  common  pleas  granted  petitioner's  prayer,  and  ordered  the 
record  in  this  court  corrected  to  conform  to  the  facts  as  al- 
leged by  the  petitioner. 

I  have  been  informed  however  by  a  messenger  whom  I  re- 
gard as  trustworthy,  that  the  judge  of  the  court  of  common 
pleas  who  heard  the  matter  and  made  the  order,  wanted  it 
distinctly  understood  that  it  was  made  not  because  there  was 
law  for  it,  but  as  a  matter  of  mental  sanitation,  necessary  for 
the  well  being  of  the  lady  who  made  the  motion. 

I  am  therefore  brought  to  the  conclusion  that  the  mere  inac- 
curacy, falsity  or  error  in  the  journal  entry,  conceding  it  to 
exist  as  claimed,  does  not  authorize  the  court,  at  this  time,  to 
make  the  correction  asked  for.  Something  more  is  neeossary. 
It  must  also  appear  that  it  was  not  the  finding  and  judgment 
which  the  court  intended  to  make,  and  that  resolves  itself  into 
three  possible  situations:  first,  that  the  court  announced  one 
finding  when  he  intended  to  announce  another,  and  the  an- 
nouncement was  correctly  recorded ;  or  second,  that  he  was  mis- 
understood by  the  clerk,  and  the  judgment  which  he  announced 
was  not  recorded,  but  that  another  was;  or  third,  that  some  one, 
at  least  mischievously  and  perhaps  criminally,  has  tampered 
with  the  journal  of  this  court. 

It  is  the  claim  of  Mrs.  Farkash 's  attorneys  that  no  mistake 
was  made  in  rendering  the  judgment  as  originally  journalized, 
and  that  no  mistake  was  made  in  recording  the  judgment  which 
was  actually  rendered,  but  that  some  unauthorized  person,  some 
intermeddler,  for  the  purpose  of  affecting  the  substantial  rights 
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of  Mrs.  Farkash  and  Mr.  Fish,  has  made  all  the  changes  that 
were  made  in  this  journal  entry,  and  they  insist  that  the  un- 
truthfulness of  the  interpolated  matter  tends  to  show  that  it 
was  not  an  alteration  directed  by  the  court. 

There  is  no  escape  from  this  proposition,  namely,  that  if 
this  conclusion  is  reached,  it  amounts  to  a  finding  that  some  one 
has  committed  a  felony.  For  that  that  sort  of  tampering  with 
the  records  would  be  a  felony,  clearly  appears  from  Section  7092a 
of  the  Revised  Statutes  of  Ohio,  which  provides  that— 

**  Whoever  falsely  makes,  alters,  forges,  or  counterfeits  the 
record  of  any  proceeding,  judgment,  decree,  entry  or  any  part 
of  the  record  of  any  judicial  proceeding,  required  by  law  to  be 
made  in  any  action  or  other  proceeding  of  any  court  in  this 
state,  is  guUty  of  forgery,  and  upon  conviction  thereof,  shall  be 
imprisoned  in  the  penitentiary  not  more  than  twenty  years  nor 
less  than  one  year." 

It  is  familiar  law,  heard  every  day  in  the  courts,  that  thei'e  is 
no  presumption  that  any  one  has  committed  a  crime.  The 
Court  in  dealing  with  testimony  must  proceed  upon  the  pre- 
flnmption  of  innocence,  until  it  is  destroyed  by  evidence  of 
such  character  as  to  clearly  prove  guilt. 

It  then  becomes  the  duty  of  the  court  to  examine  with  care 
the  evidence  relied  upon  to  establish  this  proposition.  We  must 
take  into  consideration,  in  the  first  place,  the  fact  above  men- 
tioned that  the  alterations  appear  to  be  in  the  same  handwrit- 
ing as  the  rest  of  the  entry  and  the  record,  which  would  justify 
the  conclusion  that  they  were  made  by  a  journal  clerk  and  by  a 
record  clerk  of  this  court.  There  is  no  proof  tending  to  show 
that  they  were  not  thus  made.  We  have  then  the  case  of  altera- 
tions in  journal  and  record,  not  made  by  strangers  and  outsiders, 
but  by  those  members  of  the  clerical  force  who  would  natur- 
ally make  them  in  pursuance  of  their  duties  and  in  pursuance 
of  the  order  of  the  court.  There  is  no  testimony  tending  to 
show  that  they  did  not  make  them  in  pursuance  of  either  gen- 
oral  or  specific  directions,  and  in  accordance  with  their  duties; 
in  other  words,  there  is  no  testimony  tending  to  show  that  the 
alterations  were  made  at  the  instance  or  request  of  some  one 
having  no  right  or  authority  in  the  premises. 
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In  the  next  place,  going  to  the  testimony  tending  to  show  the 
falsity  of  so  much  of  the  finding  as  locates  the  inquest  at  the 
residence  of  the  patient^  what  is  its  extent  ?  What  does  it 
amount  tot  This,  and  only  this,  that  Mrs.  Farkash  didn't  see 
Probate  Judge  Henry  C.  White  at  her  residence.  But  was  it 
necessary,  for  all  the  purposes  of  a  legal  inquest,  that  she 
should  see  himT  It  was  necessary  and  imperatively  necessary 
that  he  should  see  her.  The  statute  requires  actual  inspection 
on  his  part,  but  it  doea  not  require  that  the  patient  shall  inspect 
the  judge  or  shall  be  conscious  of  the  judge's  inspection. 

I  am  not  assuming  that  Mrs.  Farkash  was  insane ;  for  that  of 
course  is  strenuously  denied  by  her  and  counsel  representing 
her.  I  think  it  is  a  circumstanoe,  however,  that  should  be  con- 
sidered and  abould  have  some  weight  as  bearing  upon  her  oredi- 
bility  as  «  witness,  that  she  was  an  inmate  of  the  state  hospital 
for  a  period  of  some  months,  commencing  ;^ust  after  the  date  of 
the  inquest,  and  that  those  in  charge  of  her  at  that  institution 
received  her  as  one  needing  the  treatment  or  restraint  there 
afforded,  or  both,  and  that  they  kept  her  there  duriilg  that  pe* 
riod.  To  put  it  another  way :  If  she  was  a  perfectly  sane  per- 
son when  she  was  taken  there,  that  condition  would  have  been 
quickly  observed,  and  in  the  regular  course  of  things  she  would 
have  been  promptly  discharged.  For  during  a  period  begin- 
ning earlier  than  1904,  it  has  been  the  settled  policy  of  all  state 
hospitals  in  Ohio  (and  especially  the  Cleveland  State  Hospital) 
to  discharge  patients  just  as  soon  as  their  condition  would  ren- 
der it  safe  to  do  so. 

If,  instead  of  a  motion  to  correct  the  record,  the  case  at  bar 
were  an  indictment  against  one  or  more  individuals,  charging 
them  with  a  violation  of  the  section  of  the  statute  I  have  quoted, 
with  this  testimony  alone  supporting  it,  could  a  fair  and  im- 
partial jury  say  that  the  averments  of  the  indictment  had  been 
proved  beyond  a  reasonable  doubt? 

If  the  theory  that  these  interlineations  were  made  by  an  inter- 
meddler,  was  the  only  tenable  or  probable  theory,  perhaps  the 
jury  might  be  forced  to  the  conclusion  of  guilt.  But  that  is 
not  the  situation  here.  It  was  within  the  legal  power  and 
discretion  of  Judge  White,  as  we  have  seen,  if  the  entry  did  not 
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express  the  judgment  which  he  intended  it  should  express  when 
he  signed  the  journal  of  that  day,  to  direct  it  to  be  so  modified 
and  amended  that  it  would  do  so.  And  if  he  did  give  such  direc- 
tion, it  was  entirely  immaterial  whether  the  correction  was  made 
the  day  he  ordered  it  to  be  done,  or  any  time  thereafter.  It 
would  still  be  his  correction.  This  is  theory  and  theory  only. 
But  it  is  a  theory  in  accordance  with  law  and  established  prac- 
tice and  would  account  for  all  of  the  phenomena  of  these  altera- 
tions, made  at  the  time  it  is  claimed  by  Mrs.  Farkash  that  they 
were  made. 

And  as  between  these  theories,  the  court  is  obliged  to  follow 
that  one  compatible  with  absence  of  guilt,  until  reliable  evidence 
of  sufficient  force  to  remove  all  rational  uncertainty  has  com- 
pelled it  to  adopt  the  theory  involving  moral  turpitude,  if  not 
legal  guilt.  On  the  hearing  it  was  suggested  by  counsel*  for  Mrs. 
Farkash  that  the  court  should,  of  its  own  motion,  go  somewhat 
outside  of  the  rules  of  evidence,  and  for  the  sake  of  the  in- 
tegrity of  the  journal  and  record  of  the  court  institute  an  in- 
vestigation, which,  in  a  search  for  facts,  would  be  unincumbered 
by  the  strict  rules  of  evidence.  But  as  above  remarked  the  dis- 
position of  this  matter  has  an  important,  perhaps  a  material 
bearing,  upon  the  substantial  rights  of  the  parties  before  the 
court,  and  until  those  parties  have  waived  their  rights  to  the 
protection  afforded  by  the  rules  of  evidence  this  court  has  no 
right  to  disregard  them.  And,  therefore,  in  the  disposition 
of  this  matter  I  have  heard  and  seen  nothing  but  the  testimony 
in  evidence,  produced  in  open  court  in  the  presence  of  counsel 
for  both  sides,  and  the  files,  journal  entry,  records  and  docket 
relating  to  this  proceeding  in  this  court,  with  this  single  excep- 
tion :  I  have  positive  knowledge  that  no  order  was  made  by  me 
with  regard  to  any  amendment,  modification  or  interlineation  on 
the  journal  and  record  of  this  case. 

Entertaining  these  views  and  with  this  situation  of  the  testi- 
mony, I  am  unable  to  see  my  way  clear  to  the  granting  of  this 
motion,  and  it  will  therefore  be  overruled. 
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INTERFERENCE  WITH  TELEPHONE  LINE  BY  MOVING 

BUDLDING. 

Common  Pleas  Court  of  Sandusky  County. 
The  Clyde  Telephone  Co.  v.  P.  M.  Parmenter  et  al. 

Decided,  December  23,  1908. 

Use  of  Streets  Jor  Moving  Building — Interference  with  Telephone  Wires 
and  Poles — Vested  Rights  of  Telephone  Company  Arisiiig  from 
Prior  Occupancy — Expenses  of  Changing  Wires  and  Poles  or  Modi- 
fying Bhape  of  Building — Injunction — Estoppel. 

X,  Neither  the  moving  of  a  building  nor  the  operation  of  a  telephone 
line  along  a  street  is  an  original  or  primary  use  of  the  street,  but 
both  are  permltsible  under  proper  restrictions  and  with  due  re- 
gard to  the  rights  of  others. 

2.  The  vested  rights  of  a  telephone  company,  arising  from  prior  oc- 
cupancy under  a  franchise  require  that  where  poles,  wires  or 
cross-arms  must  be  removed,  or  the  shape  of  a  building  modified, 
in  order  that  it  may  be  moved  along  a  street  upon  which  a  tele- 
phone line  is  located,  the  expense  of  such  changes  must  be  borne 
by  the  house  mover. 

Homer  Metzger,  for  plaintiff. 
D.  A.  Heffner,  contra. 

Richards,  J. 

This  case  is  an  injunction  suit  involving  a  controversy  aris- 
ing from  the  location  of  the  plaintiff's  wires,  poles  and  cross- 
arms  on  certain  streets  in  the  village  of  Clyde,  and  the  removal 
of  a  house  belonging  to  the  defendant  through  those  same  streets. 
The  plaintiff  brought  the  action  for  the  purpose  of  preventing 
the  defendant  from  interfering  with  its  telephone  polos,  wires, 
cables,  etc.,  in  the  removal  of  this  house.  The  plaintiff  operates  a 
general  telephone  business  in  the  village  of  Clyde  and  vicinity. 

The  defendant  began  the  removal  of  the  house,  and  had  gotten 
the  house  out  from  the  lot  onto  Buckeye  street,  and  was  moving 
it  northeast  when  it  came  into  collision  with  and  broke  a  pole 
and  cross-arm  belonging  to  the  plaintiff  company,  and  disar- 
ranged some  of  the  plaintiff's  wires,  and  thereupon  this  in- 
junction suit  was  brought. 
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The  case  came  up  in  this  court  upon  a  motion  to  dissolve  the 
injunction,  and  as  a  result  of  that  hearing  the  injunction  was  so 
modified  as  to  order  the  defendant  to  cut  off  a  section  of  the 
gable  of  his  house  suflficiently  to  allow  its  removal  in  the  streets, 
and  requiring  the  plaintiff  to  put  in  the  hands  of  the  clerk 
of  this  court  an  amount  of  money  reasonably  suflScient  to  pay 
that  expense,  the  court  reserving  the  right  thereafter  to  de- 
termine who  ought  to  stand  the  expense. 

After  the  modification  of  the  injunction,  the  defendant  al- 
tered the  house  so  that  it  might  be  removed  along  the  streets, 
and  it  was  removed  and  placed  in  the  location  desired  by  the 
defendant,  and  this  case  comes  on  for  hearing  upon  the  merits, 
to  determine  who  ought  to  stand  this  expense  ,and  pay  the 
costs  of  the  action. 

The  statutes  of  Ohio,  Revised  Statutes,  3454  to  3471-8,  give 
certain  rights  to  telephone  companies  for  the  construction  of 
lines  of  poles  in  the  streets  of  municipalities  and  upon  the  high- 
ways, with  the  provision  that  they  shall  not  be  so  built  as  to 
incommode  the  public.  The  plaintiff  company,  in  addition  to 
this  statutory  right,  had  a  franchise  in  the  village  of  Clyde,  pro- 
viding for  the  specific  location  of  its  lines  within  the  mu- 
nicipality. The  general  statutory  rights  are  discussed  in  the 
case  of  Farmer  et  al  v.  The  Columbiana  County  Telephone  Co.y 
72  Ohio  St.,  626. 

The  primary  use  of  the  streets,  of  course,  is  for  the  purpose 
of  travel,  and  in  the  judgment  of  this  court  neither  the  moving 
of  a  house  nor  the  operation  of  a  telephone  line  is  an  original  or 
primary  purpose  of  the  street.  Neither  one  of  them  subserves 
the  purposes  of  travel,  but  each  of  them  is  an  allowable  use  of 
the  street,  provided  it  is  used  under  proper  restrictions,  and  with 
due  regard  to  the  rights  of  others. 

It  has  been  held  that  the  use  of  a  street  by  an  electric  rail- 
road is  a  primary  use  of  the  street,  as  it  subserves  the  purposes 
of  travel.  See  Railivay  Company  v.  Telegraph  Association,  48 
Ohio  St.,  390. 

That  case  also  decides  that  it  could  not  be  held  that  a  tele- 
phone company,  the  business  of  which  is  to  transmit  intelligence, 
is  using  the  streets  for  the  purpose  of  travel,  the  primary  use  to 
which  the  streets  are  dedicated. 
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Nevertheless,  the  telephone  company,  by  obtaining  a  location, 
and  accepting  it,  and  constructing  its  line  upon  the  location 
granted,  does  acquire  property  rights,  provided  it  does  not 
violate  the  statute  which  says  it  must  not  incommode  the  public. 
I  think  that  expression  means,  incommode  the  public  in  the  use 
of  the  streets  for  the  purposes  to  which  streets  are  usually  de- 
voted. See  Northwestern  Telephone  Exch,  Co,  v.  Anderson  et 
al,  98  N.  W.  Rep.,  706  (12  N.  Dak.,  585).  This  is  a  case  which 
has  been  found  important  enough  to  be  reported  in  two  series  of 
collected  reports,  the  case  being  found  further  in  102  Am.  State 
Eep.,  580,  and  65  L.  R.  A.,  771. 

The  court  say  in  the  syllabus,  reading  now  from  the  102 
American  State  Reports,  at  page  580: 

**The  acceptance  of  the  terms  and  conditions  of  an  ordinance 
granting  to  a  telephone  company  the  use  of  the  streets  of  a 
city  constitutes  a  contract  between  the  company  and  the  city, 
and  the  construction  of  its  line  at  large  expense  gives  such 
company  vested  rights  which  the  city  can  not  impair  by  grant- 
ing to  persons  the  use  of  such  streets  for  private  purposes  or 
extraordinary   uses. 

**  House  moving  in  a  street  is  an  extraordinary  use  thereof, 
and  while  it  may  be  permitted,  it  can  not  be  allowed  so  as  to  de- 
stroy the  use  of  the  street  for  the  purpose  of  travel  or  other 
necessary  public  purpose,  or  to  destroy  or  impair  vested  rights. 

'*A  licensed  house  mover  in  a  city  is  liable  for  an  injury  done 
by  him,  while  moving  a  house,  to  the  wires  and  property  of  a 
telephone  company  authorized  by  ordinance  to  establish  and 
maintain  a  telephone  line  and  system  in  the  streets  of  such  city.'' 

This  case  reviews  the  decisions  pretty  fully  up  to  that  time, 
and  is  a  comparatively  recent  case,  being  only  some  four  years 
of  age,  and  it  contains  a  very  thorough  consideration  of  the 
questions  involved. 

Another  case,  more  recent  yet,  is  the  case  of  Kibbie  Telephone 
Co.  V.  Landphere,  115  N.  W.,  244  (151  Mich.,  309),  a  decision  of 
March  5th,  1908. 

The  Compiled  Laws  of  Michigan,  Section  6691,  provide  that 
every  telephone  company  organized  thereunder  shall  have  the 
power  to  construct  and  maintain  lines  for  the  transmission  of 
telephone  messages  through  the  public  streets  and  highways  with 
all  necessary  erections  and  fixtures  therefor,  provided  that  the 
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same  shall  not  injuriously  interfere  with  other  public  uses  of 
said  places.  Held:  That  the  use  of  the  streets  for  moving  a 
building  was  an  unusual  and  extraordinary  use,  and  was  not  such 
** other  public  use"  as  was  contemplated  by  the  statute.  Where 
the  telephone  company,  under  the  powers  conferred  upon  it  by 
the  statute  under  which  it  was  organized,  erects  its  poles,  wires, 
cables,  etc.,  in  a  proper  manner  in  the  streets  and  highways,  it 
has  a  vested  right  to  their  use  and  maintenance,  and  interference 
with  them  or  destruction  of  them  would  be  an  appropriation  of 
property  without  due  process  of  law,  which  should  be  restrained. 

Our  own  circuit  court  has  had  occasion  to  pass  on  a  question 
somewhat  similar,  being  a  case  of  the  removal  of  a  structure 
across  an  electric  road.  See  Toledo,  B,  G.  &  8,  Traction  Co.  v. 
Sterling,  9  C.  C— N.  S.,  200.  See,  also,  Williams  v.  Citizens' 
Railway  Company,  30  Am.  State  Rep.,  201  (15  L.  R.  A.,  64; 
130  Indiana,  71). 

Such,  then,  are  the  general  rights  of  a  telephone  company 
located  in  and  along  the  streets,  and  of  a  house  mover.  Are 
there  any  facts  in  this  case  that  would  amount  to  a  waiver,  or 
estoppel,  on  the  part  of  the  plaintiff?  It  has  been  urged,  on  the 
part  of  the  defendant,  that  in  a  conversation  had  between  the 
defendant  and  the  manager  of  the  plaintiff  company,  the  com- 
pany waived  any  right  it  had,  and  should  be  prevented  from  ex- 
acting from  the  defendant  the  cost  of  the  removal  of  the  poles 
and  lines,  or  for  the  alteration  of  the  house. 

It  was  found  by  the  court  that  the  cutting  off  of  some  four 
feet  of  gable  would  be  cheaper  than  changing  the  pole  lines. 
The  number  of  lines  and  poles  interferred  with  was  so  great  that 
the  evidence  showed  it  would  be  less  expensive  to  alter  the  house, 
and  that  was  the  sole  reas(m  for  cutting  the  house,  instead  of 
changing  the  poles  and  arms. 

The  defendant  in  this  case  had  obtained  from  the  mayor  of 
the  village  of  Clyde  a  written  permit  for  the  removal  of  this 
house,  and  had  interviewed  the  manager  of  the  plaintiff  com- 
pany with  regard  to  the  removal  before  beginning  the  under- 
taking, and  they  both  agree  that  it  was  said  by  Mr.  Puller,  the 
manager,  that  the  wires  would  be  taken  care  of  to  the  extent 
that  he  might  go  ahead  and  start.     To  that  extent  they  agree. 
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The  manager  of  the  company  denies  any  agreement  that  he 
would  take  care  of  the  poles  and  wires  and  cross-arms,  and  pro- 
vide for  the  removal  of  the  house  down  Buckeye  and  Main  and 
Duane  streets. 

It  may  be,  if  the  evidence  showed  an  agreement  on  the  part 
of  the  company  to  take  care  of  its  poles,  cross-arms  and  cables, 
and  the  defendant  had  begun  his  moving,  which  he  would  not 
otherwise  have  done,  that  the  plaintiff  would  be  estopped;  but 
there  is  no  evidence  in*  this  case  that  the  plaintiff,  at  the  time 
of  this  conversation,  had  any  knowledge  that  the  removal  of  the 
house  would  interfere  with  the  line  of  poles  and  arms  along  the 
street. 

While  Mr.  Fuller  resides  on  the  same  street  that  this  house  was 
on,  yet  he  naturally  did  not  observe  the  precise  width  of  it: 
neither  did  he  know  the  precise  distance  between  the  poles. 
In  fact  it  is  very  doubtful  whether  the  defendant  himself  be- 
lieved, until  he  got  his  house  on  the  street,  that  so  many  poles 
would  be  interfered  with. 

The  company  of  course  knew  that  to  get  this  house  upon  the 
street  would  require  the  removal  or  elevation  of  the  cables  and 
wires  reaching  along  the  street  in  front  of  the  house,  but  the 
conversation  occurred  at  the  People's  Bank,  and  not  upon  the 
street  where  the  pole  line  might  have  been  examined,  and  the 
distance  observed  and  the  isze  of  the  house  measured  or  observed, 
and  I  am  convinced  from  the  evidence  that  it  was  pot  thought 
of  at  the  time  that  there  would  be  such  a  serious  interference, 
if  there  would  be  any  interference,  with  the  poles  themselves,  or 
the  pole  arms,  along  a  large  part  of  Buckeye  street  and  Duane 
street. 

Shortly  after  this  conversation  the  parties  again  met  at  the 
location  of  the  house.  At  that  time  the  house  had  been  raised 
from  the  foundations,  and  while  the  evidence  is  not  very  clear 
on  that,  I  think  it  had  been  moved  off  from  part  of  the  founda- 
tion. Just  how  far  it  had  been  moved  is  not  clear;  but  it  had 
at  least  been  placed  on  trucks  and  moved  part  way  to  the  street, 
and  then  it  was  apparent  to  the  manager  of  the  plaintiff  com- 
pany that  to  move  the  house  along  the  streets  would  seriously 
interfere  with  many  of  the  poles  and  arms  and  cables,  and  then 
the  defendant  was  told  by  the  manager  of  the  company  that  the 
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company  would  not  stand  the  expense,  and  Mr.  Parmenter  said 
he  didn't  think  he  ought  to  stand  for  it,  and  a  bond  was  talked 
of,  no  amount  being  stated,  and  the  plaintiff  company  declined 
to  make  the  change  unless  the  defendant  would  secure  the  amount 
of  expense,  which  the  defendant  declined  to  do. 

Now  I  think  that  suggestion  was  made  promptly,  as  soon  as 
the  plaintiff  company  ascertained  that  the  removal  of  the  house 
would  cause  serious  interference,  and  because  the  plaintiff  com- 
pany did  not  have  that  knowledge  at  the  time  of  the  conversa- 
tion, it  does  not  appear  to  the  court  to  have  been  considered,  nor 
that  there  could  be  any  waiyer  or  estoppel  by  the  language  then 
used. 

The  plaintiff's  manager  testifies  that  the  only  thing  that  he 
agreed  to  do  was  to  take  care  of  the  wires,  so  the  house  could 
get  on  the  street. 

Of  course  the  court  can  not  find  that  he  expected  the  house  to 
be  moved  out  on  the  street  and  stay  there,  but  the  court  does 
find  that  at  the  time  of  the  conversation,  the  parties  did  not  have 
any  accurate  knowledge  of  the  extent  of  the  interference  with 
the  pole  line  by  the  removal  of  the  house  down  the  street,  nor  did 
the  plaintiff  know  that  it  would  interfere  at  all,  and  therefore 
there  is  nothing  in  the  conduct  or  the  conversation  of  these  par- 
ties that  would  vary  the  general  rule  in  the  cases  already  cited, 
that  the  prior  occupancy  of  the  company  gave  it  vested  rights. 

It  is  said  that  if  these  poles  were  higher  and  further  apart, 
there  would  not  be  so  much  interference,  which,  of  course,  would 
be  true.  It  is  also  said  that  on  account  of  the  density  of  the 
foliage  and  the  location  of  the  trees,  the  line  could  not  be 
otherwise  located.  But  it  appears  to  the  court  that  the  precise 
location  of  this  line  is  a  matter  that  rests  within  the  control  of 
the  municipal  authorities,  acting,  of  course,  not  arbitrarily,  but 
in  good  faith. 

No  doubt  the  municipal  authorities  have  the  right  to  re- 
quire the  company  to  change  lines  of  telephone  poles,  if  the 
council  in  good  faith  so  decide.  But  this  telephone  line  being 
satisfactory  to  the  municipal  authorities,  and  leaving  space  suffi- 
ciently wide  for  ordinary  travel,  a  person  desiring  to  move  a 
house  can  not  contend  that  the  location  is  improper. 

Finding  and  decree  for  the  plaintiff. 
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REGULATION  OP  SP££0  OP  lUULWAY  TRAINS  WITHIN 

MUNICIPAL  LIMITS. 

Common  Pleas  Court  of  Logan  County. 

William  Caskey  v.  The  Village  of  Belle  Center,  Ohio; 

AND  George  Combs  v.  The  Village  op  Belle 

Center,  Ohio. 

Decided,   1908. 

Speed  Ordinance — AppHoation  of,  to  Steam  Railways — Rendered  In- 
valid by  Enlarging  Statutory  Provisions — Providing  a  Different 
Penalty — Enforcement  of,  by  Criminal  Proceedings — More  than 
One  Subject  in  Title — Municipal  Corporations — Sections  1536-100, 
15S6-182,  1536-620  and  3336. 

1.  An  ordinance  which  attempts  to  regulate  the  maximum  speed  at 

which  railway  trains  may  be  run  through  the  corporate  limits  is 
rendered  invalid  by  a  provision  that  its  requirements  shall  be  en- 
forced by  criminal  proceedings. 

2.  Moreover,  an  ordinance  *'to  regulate  the  speed  of  railway  locomotives 

and  cars  within  the  corporate  limits/'  is  in  violation  of  the  statu- 
tory  provision  that  no  ordinance  shall  contain  more  than  one 
subject  unless  it  is  clearly  expressed  in  the  title,  where  to  the 
requirement  as  to  maximum  speed  there  is  added  the  further  re- 
quirement that  the  bell  on  the  locomotive  shall  be  rung  continuously 
while  the  train  "may  be  running  through  said  corporate  limits." 

3.  And  further,  such  a  provision  renders  the  ordinance  invalid   for 

the  additional  reason  that  it  enlarges  upon  the  provisions  of  the 
statute  requiring  that  the  bell  shall  be  rung  continuously  while 
the  train  is  passing  through  the  corporate  limits,  regardless  of 
the  fact  that  it  may  not  be  "approaching  a  turnpike,  highway^ 
town  road  or  crossing.' 


ft 


Brodrick,  J. 

These  are.  proceedings  in  error,  and  being  of  the  same  nature 
and  identity,  I  will  only  refer  to  ease  No.  10440  in  rendering 
my  opinion,  as  a  matter  of  convenience,  but  all  that  is  said  in 
that  case  applies  with  equal  force  and  effect  to  case  No.  10441. 

On  March  5,  1907,  the  council  of  the  village  of  Belle  Center 
passed  an  ordinance,  No.  102,  entitled  ''Railway  speed  ordi- 
nance ;  an  ordinance  to  regulate  the  speed  of  railway  locomotive.^ 
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and  cars  within  the  corporate  limits  of  the  incorporated  village 
of  Belle  Center,  Ohio,  and  providing  as  follows: 

''Section  1.  Be  it  ordained  by  the  council  of  the  incor- 
porated village ,  Logan  county,  Ohio,  that  it  shall  be  un- 
lawful for  any  person  or  persons,  engineer  or  conductor  or 
railroad  company  to  run  or  propel  any  locomotive  or  railroad 
car  on  any  railroad  track  within  the  corporate  limits  of  the  vil- 
lage of  Belle  Center,  Ohio,  at  a  greater  rate  of  speed  or  velocity 
than  the  rate  of  ten  (10)  miles  per  hour,  and  every  person  or 
persons,  engineer  or  conductor  or  railroad  company  running  a 
locomotive  or  cars  on  any  railroad  track  within  the  limits  of 
said  village  is  hereby  required  to  ring  the  bell  continuously  upon 
such  locomotive,  as  he  may  be  running  through  said  corporate 
limits.  If  any  person  or  persons,  engineer,  conductor  or  rail- 
road company  shall  violate  any  of  the  provisions  of  this  section, 
he  or  they  shall  forfeit  and  pay  for  each  and  every  such  offense 
a  fine  of  not  less  than  five  dollars  ($5)  nor  more  than  fifty  dol- 
lars ($50)  with  costs. 

**  Section  2.  It  shall  be  the  duty  of  the  marshal  and  he  is 
hereby  invested  with  full  power  to  arrest,  upon  view  or  in- 
formation and  without  process,  any  person  or  persons  violating 
Section  1  and  bring  him  or  them  before  the  mayor, 

**  Section  3.  This  ordinance  shall  take  effect  and  be  in  force 
from  and  after  its  passage  and  legal  publication." 

The  ordinance  was  duly  published  March  8,  1907,  as  appears 
from  the  certificate  of  the  clerk  of  said  village.  ? 

On  the  22d  day  of  April,  1908,  W.  G.  Oliphant  filed  his  affi- 
davit with  the  mayor  of  said  village  charging  the  said  William 
Caskey  with  violating  the  provisions  of  said  ordinance  in  the 
following  pa^-ticulars : 

''That  on  or  about  the  18th  day  of  April,  1908,  at  the  mu- 
nicipal  corporation  and  county  aforesaid,  one  William  Caskey, 
then  and  there  being,  and  then  and  there  being  in  charge  of 
two  steam  engines  and  train  of  cars  as  conductor,  which  was 
then  and'  there  run  and  propelled  by  steam  over  the  railway 
track  of  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  which  extends  through  the  limits  of  said  corporation, 
and  the  said  William  Caskey  as  aforesaid  being  then  and  there 
conductor  and  in  charge  of  said  train  as  aforesaid,  did  then  and 
there  run  said  train  through  said  corporation  at  a  speed  greater 
than  ten  miles  an  hour,  contrary  to  an  ordinance  of  said  village 
in  such  cases  made  and  provided," 
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Thereupon  a  warrant  was  issued  to  W.  G.  Oliphant,  marshal 
of  said  village,  who  by  virtue  thereof  arrested  the  said  William 
Caskey  and  brought  him  before  the  mayor  of  said  village,  where- 
upon a  trial  was  had,  and  the  mayor  finding  said  William  Cas- 
key guilty,  assessed  a  fine  of  fifty  dollars  against  him,  and  >id- 
judged  the  costs  of  prosecution  against  him. 

A  bill  of  exceptions  was  duly  taken  and  signed  by  the  mayor, 
together  with  a  transcript  of  the  docket  entries,  and  a  petition 
in  error  is  filed  to  reverse  the  findings  and  judgments  of  said 
mayor,  upon  the  following  grounds  as  stated  in  said  petition : 

**1.  The  said  mayor  of  the  said  village  of  Belle  Center,  Ohio, 
did  not  have  jurisdiction  of  the  subject-matter  of  said  proceed- 
ings, nor  of  the  person  of  said  plaintiff  in  error,  nor  jurisdic- 
tion to  impose  a  fine  upon  the  said  plaintiff  in  error  for  the  vio- 
lation of  said  ordinance. 

**2.  The  said  mayor  erred  in  assuming  jurisdiction  of  the 
subject-matter  of  said  proceeding. 

*'3.  The  said  mayor  erred  in  overruling  the  motion  filed  be- 
fore him  to  set  aside  his  said  finding,  sentence  and  judgment,  and 
for  a  new  trial. 

**4.  The  mayor' erred  in  imposing  the  sentence  in  said  pro- 
ceeding against  the  plaintiff  in  error. 

*' There  are  other  errors  manifest  upon  the  face  of  said  pro- 
ceedings prejudicial  to  the  plaintiff  in  error." 

The  statute,  Section  1536-182  of  the  Revised  Statutes  of  Ohio, 
conferring  the  power  upon  municipal  corporations  to  regulate 
the  rate  of  speed  of  steam  railroads,  provides  as  follows : 

**When  a  railroad  track  is  laid  in  a  municipal  corporation, 
the  council  may  by  ordinance  regulate  the  speed  of  all  locomo- 
tives and  railroad  cars  within  the  corporate  limits;  provided, 
such  ordinance  shall  not  require  a  less  rate  of  speed  than  four 
miles  an  hour,  and  in  villages  having  a  population  of  two  thous- 
and or  less  it  shall  not  be  fixed  at  a  less  rate  than  eight  miles  an 
hour;  and  the  corporate  authorities  may  by  civil  action,  recover 
against  any  engineer,  conductor  or  company  violating  such  ordi- 
nance a  sum  not  less  than  five  dollars  nor  more  than  fifty  dol- 
lars for  each  offense." 

It  will  thus  be  seen  that  the  same  grant  of  power  by  the  Legis- 
lature to  municipal  authorities  to  provide  for  the  regulation  of 
the  speed  of  locomotives  and  railroad  cars  provides  the  penalty 
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for  the  violation  of  the  ordinance,  and  the  manner  in  which  said 
penalty  may  be  enforced,  viz.,  by  a  civil  action. 

The  penalty  provided  by  th?  ordinance  under  consideration  is 
the  same  as  that  provided  by  statute,  but  the  remedy  for  its  en- 
forcement is  by  criminal  prosecution. 

The  first  question,  therefore,  to  be  determined  is  as  to  the  ju- 
risdiction of  the  mayor  to  proceed  under  the  provisions  of  the 
ordinance  by  criminal  proceedings.  Legislative  grants  to  mu- 
nicipal corporations  are  always  strictly  construed,  and  such  cor- 
porations may  not  exceed  the  authority  so  granted. 

In  the  case  of  City  of  Canton  v.  Nist,  9  0.  S.,  439,  it  was  held 
by  the  Supreme  Court,  that: 

**An  ordinance  of  a  municipal  corporation,  prohibiting  under 
a  penalty,  the  opening  of  shops,  etc.,  for  the  purpose  of  business, 
on  Sunday,  without  excepting  cases  of  necessity  and  charity,  and 
without  exempting  from  its  operation  persons  who  conscien- 
tiously observe  the  seventh  day  of  the  week  as  the  Sabbath,  is 
inconsistent  with  the  laws  of  the  state,  and  therefore  void.'' 

On  page  440  the  court  say: 

''But  the  powers  here  conferred  are  expressly  limited,  in  the 
preceding  part  of  the  same  vsection,  to  such  ordinances  as  are 
'not  inconsistent  with  the  laws  of  this  state.'  And  this  limita- 
tion, even  if  not  expressed,  must  doubtless  be  regarded  as  im- 
plied in  all  such  general  grants  of  power;  for  it  must  be  pre- 
sumed that  the  Legislature  would  not  intend  to  give  to  a  cor- 
poration the  power  of  contravening  and  defeating  state  policy  by 
ordinances  inconsistent  with  the  laws  of  the  state.  Is,  then,  the 
section  of  this  ordinance  consistent  with  the  policy  of  the  state  as 
indicated  by  her  Legislature  ? ' ' 

After  quoting  the  statute  law,  the  court  continues: 

''The  penalty  imposed  by  this  section  clearly  indicates  the 
general  policy  of  discriminating  between  secular  days  and  Sun- 
days, and  of  regarding  the  latter  as  a  day  of  rest,  upon  which 
common  labor,  sports,  and  the  employments  therein  named,  are 
prohibited. 

"But  the  exceptions  which  it  contains  are  equally  expressive 
of  state  policy.  The  statute  proceeds  on  the  principle  that  works 
of  necessity  may  bo  performed  on  any  day;  that  Mt  is  lawful  to 
do  good,  even  on  the  Sabbath  days';  and  upon  the  further  princi- 
ple that  persons  who  conscientiously  obserye  nnotber  dajr  of  the 
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week  as  the  Sabbath^  shall  not  be  required  to  abstain  from  em- 
ployments, otherwise  lawful,  on  Sunday." 

Adopting  the  same  method  of  reasoning  used  by  the  court  in 
the  case  of  Canton  v.  Nisi  as  applicable  to  the  case  at  bar,  it  will 
be  readily  seen  that  the  enlargement  of  the  remedy  for  a  viola- 
tion of  the  ordinance  in  question  is  just  as  inconsistent  with  the 
state  law  granting  the.  right  to  the  municipality  as  would  be  the 
enlarging  of  the  scope  of  the  authority  so  granted. 

Neither  would  paragraph  29  of  Section  1536-100  apply.  Said 
paragraph  reads  as  follows: 

■ 

**  [Penalty  for  violation  of  ordinance.]     To  make  the  violation 

of  ordinances  a  misdemeanor,  and  to  provide  for  the  punishment 

thereof  by  fine  or  imprisonment,  or  both;    provided,  that  such 

fine  shall  not  exceed  five  hundred  dollars  and  such  imprisonment 

shall  not  exceed  six  months." 

This  paragraph  is  contained  in  the  general  enumeration  of 
powers  granted  to  municipal  corporations,  and  can  not  control 
specific  powers  granted  to  such  municipal  corporations. 

In  the  case  of  Eavenn^  v.  Pennsylvania  Company^  45  0.  S., 
118,  the  first  point  of  the  syllabus  reads  as  follows: 

*'l.  Municipal  corporations,  in  their  public  capacity,  possess 
such  powers  and  such  only,  as  are  expressly  granted  by  statute, 
and  such  as  may  be  implied  as  essential  to  carry  into  effect  those 
which  are  expressly  granted." 

On  page  121  the  court  say: 

**Such  corporations,  being  created  for  convenience  and  economy 
in  government,  and  to  aid  the  state  in  legislation  and  administra- 
tion of  local  affairs,  are  always  subject,  in  their  public  capacity, 
to  the  control  of  the  state.  As  a  result  of  this  limitation,  this 
corporation  can  not  possess  the  power  referred  to  unless  the  sami^ 
has  been  conferred  by  statute.  Indeed,  it  is  conceded  by  the 
learned  counsel  for  plaintiff,  that  the  power  to  pass  the  ordinance 
does  not  exist  unless  it  has  been  expressly  granted  by  the  Legis- 
lature, or  is  clearly  implied,  and  there  is  no  doubt  that  this  is  the 
law.  Power  to  enact  such  an  ordinance  would  not  be  inherent 
in  the  council.  Except  as  to  incidental  powers,  such  as  are  es- 
sential to  the  very  life  of  the  corporation,  the  presumption  is  that 
the  state  has  granted  in  clear  and  unmistakable  terms  all  it  has 
designed  to  grant  at  all.  Doubtful  claims  to  power  are  resolved 
against  the  corporation."    Citing  Cooley  on  Constitutional  Limi* 


158  LOGAN  COUNTY  COMMON  PLEAS. 


Caskey  v.  Belle  Center.  [Vol.  VIII,  N.  S. 


tations,  233,  234;  Minium  y^  Larue,  23  Howard  (U.  S.),  435, 
and  Bloom  v.  Xenia,  32  Ohio  St.,  465.  See,  also,  Townsend  v. 
CircleviUe,  78  0.  S.,  122. 

When  the  Legislature  grants  the  power  to  a  municipal  corpora- 
tion to  enact  certain  legislation,  and  provides  in  the  same  act 
the  penalty  for  its  violation,  this  excludes  all  other  remedies  un- 
der the  well  known  maxim:  ^'Expresstouniu^  est  exdusio  al- 
terius,'* 

I  am  therefore  of  the  opinion  that  the  ordinance  in  question  is 
void,  in  that  it  attempts  to  provide  a  different  penalty,  and  a 
greater  method  of  enforcing  the  same,  than  is  granted  by  statute, 
and  the  mayor  was  wholly  without  jurisdiction  in  attempting  to 
enforce  the  ordinance  in  any  other  manner  than  that  pointed  out 
by  statute. 

It  is  not  necessary  that  the  ordinance  contain  any  mention  of 
the  penalty  for  its  violatioa.  If  the  ordinance  provides  for  the 
regulation  of  the  speed  of  locomotives  and  cars,  then  the  statute 
itself  provides  the  penalty  and  the  remedy  for  its  violation,  and 
that  is  by,  a  civil  action  against  either  the  conductor,  engineer 
or  company. 

There  are  two  other  reasons  why  the  ordinance  in  question  is 
void. 

Section  1536-620  provides  that,  '*No  by-law  or  ordinance  shall 
contain  more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title/'  The  ordinance  in' question  is  entitled  ** Railway 
speed  ordinance;  an  ordinance  to  regulate  the  speed  of  railway 
locomotives  and  cars  with  the  corporate  limits  of  the  incor- 
porated village  of  Belle  Center,  Ohio.''  The  ordinance  then 
fixes  the  rate  of  speed,  and  also  contains  the  further  provision 
**and  every  person  or  persons,  engineer  or  conductor  or  railroad 
company  running  a  locomotive  or  cars  on  any  railroad  track  with- 
in the  limits  of  said  village  is  hereby  required  to  ring  the  bell 
continuously  upon  such  locomotive,  as  he  may  be  running  through 
said  corporate  limits."  And  the  remedy  provides  that,  '*If  anj' 
person  or  persons,  engineer,  conductor  or  railroad  company  shall 
violate  any  of  the  provisions  of  thL$  section,  he  or  they  shall 
forfeit  and  pay  for  each  and  every  such  offense  a  fine  of  not  less 
than  five  dollars  nor  more  than  fifty  dollars,  with  costs." 
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There  are  two  separate  and  distinct  subjects  contained  in  this 
ordinance,  while  only  one  of  them  is  clearly  expressed  in  itfl 
title. 

Again,  the  second  subject  is  provided  for  in  Section  3336,  Re- 
vised Statutes,  which  reads  as  follows: 

''Every  company  shall  have  attached  to  each  locomotive  engine 
passing  upon  its  road,  a  bell  of  the  ordinary  size  in  use  on  such 
engine,  and  a  steam  whistle ;  and  the  engineer  or  person  in  charge 
of  an  engine  in  motion  and  approaching  a  turnpike,  highway, 
town  road,  crossing  or  private  crossing  where  the  view  of  said 
private  crossing  is  obstructed  by  embankment,  trees,  curve  or 
any  other  obstruction  to  view,  upon  the  same  line  therewith,  and 
in  like  manner  where  the  road  crosses  any  other  traveled  place, 
by  bridge  or  otherwise,  shall  sound  such  whistle  at  a  distance 
of  at  least  eighty  and  not  further  than  one  hundred  rods  from 
the  place  of  such. crossing,  and  ring  the  bell  continuously  until 
the  engine  passes  such  crossing;  but  the  provisions  of  this  sec- 
tion shall  not  interfere  with  the  proper  observance  of  any  ordi- 
nance passed  by  any  city  or  village  council  regulating  the 
management  of  railroads,  locomotives  and  steam  whistles  there- 
on, within  the  limits  of  such  city  or  village. ' ' 

It  will  be  observed  upon  a  careful  reading  of  this  section  of 
the  statute  that  the  sole  object  of  the  signa-s  is  for  the  protection 
of  persons  who  may  be  traveling  upon  highways  crossing  the 
railroad,  and  the  engineer  or  person  in  charge  of  the  locomotivo 
is  only  required  to  ring  the  bell  upon  such  locomotive  until  the 
engine  has  passed  such  highway,  while  under  the  provisions  of 
the  ordinance,  the  engineer  or  person  in  charge  of  the  locomotive 
is  required  to  ring  the  bell  continuoush*  through  the  entire 
corporate  limits,  regajrdless  of  any  highway  crossings,  which  is 
attempting  to  enlarge  upon  the  provisions  of  the  statute,  is 
clearly  inconsistent  therewith,  and  falls  directly  under  the  de- 
cision of  Canton  v.  Nist,  supra.  See  also  opinion  of  court  in 
the  case  of  Eavenria  v.  Pennsylvania  Company^  supra,  on 
page  125. 

The  findings  and  judgments  of  the  mayor  will,  therefore,  be 
reversed  and  the  plaintiff  in  error  in  each  case  discharged.  Judg- 
ment against  defendant  in  error  in  each  case  for  costs.  Excep- 
tions noted  on  behalf  of  defendant  in  error. 
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COLL£G£  PROPERTIES  WHICH  ARE  NOT  EXEMPT  PROM 

TAXATION. 

Common  Pleas  Court  of  Knox  County. 

Kenton  College  v.  John  K.  Schnablt,  Treasurer  of 

Knox  County. 

Decided,  January,  1909. 

Educational  Institutions — Taxation  of  Property  Belonging  to-^But  not 
Used  Exclusively  for  Educational  Purposes — Burden  of  Proof — 
Property  Under  Lease  for  an  Affiliated  School — flection  27S2, 

1.  The   Institution  of   learning  located  near   Mt.   Vernon,   Ohio,   and 

known  as  Kenyon  College,  Is  a  "public  college"  and  an  "Institution 
of  purely  public  charity,"  within  the  meaning  of  Section  2732. 

2.  The  connection  between  a  college  and  buildings  and  lands  belonging 

thereto,  required  by  this  statute  in  order  to  exempt  such  property 
from  taxation,  implies  the  exclusive  use  of  such  property  for  edu- 
cational purposes. 

3.  The  burden  of  proving  that  property  belonging  to  an  institution  of 

learning  is  exempt  from  taxation  is  on  the  plaintifF. 

4.  Residence  properties  occupied  by  college  professors  who  accept  a 

lower  salary  in  consideration  of  being  permitted  to  occupy  such 
properties  free  of  rent,  unproductive  woodland  and  vacant  land  in 
nowise  connected  with  the  college,  land  rented  for  crops  or  pasture 
or  held  for  speculative  purposes,  land  used  for  a  pumping  station 
and  a  stand-pipe  for  a  water  system  from  which  revenue  is  de- 
rived, or  a  building  used  for  storage,  are  all  subject  to  taxation. 

5.  But  property  leased  to  parties  under  an  agreement  requiring  that 

they  conduct  therein  a  grammar  school,  which  is  treated  as  a  pre- 
paratory departmSht  of  the  college,  is  not  taxable  while  so  used, 
but  becomes  taxable  upon  the  burning  of  the  buildings  and  the 
abandonment  of  the  site  for  grammar  school  purposes. 

W,  A.  Hosack,  for  plaintiff. 
Greer  cfc  Greer,  contra. 

WiCKHAM,  J. 

This  action  was  brought  by  the  plaintiff  to  enjoin  the  de- 
fendant, as  treasurer  of  Knox  county,  from  collecting  the  taxes, 
penalty  and  interest  on  twenty-three  separate  tracts  or  parcels 
of  real  estate  belonging  to  the  plaintiff,  which  the  auditor  of 


NISI  PRIUS  HEPOftTS— NfiW  SElllfiS.  16 1 

1909.]  Kenyon  College  y.  Schnably,  Treasurer. 

the  county  placed  on  the  tax  duplicate,  with  one  or  two  ex- 
ceptions only,  for  the  years  1901  to  1907,  inclusive. 

It  is  the  claim  of  the  plaintiff  that  the  several  pieces  of  real 
estate  described  by  it  in  its  petition  are  exempt  from  taxation; 
the  defendant,  as  treasurer,  claims  that  it  is  all  taxable.  A 
temporary  injunction  was  granted  at  the  time  the  suit  was  com- 
menced, and  the  defendant  was  temporarily  restrained,  as 
prayed  by  the  plaintiff,  and  the  cause  is  now  submitted  to  the 
court  on  its  merits. 

The  statute  under  which  the  plaintiff  claims  the  property  de- 
scribed in  its  petition  to  be  exempt  from  taxation  is  that  part 
of  subdivision  first  of  Section  2732  of  the  Revised  Statutes  of 
Ohio,  which  is  expressed  in  the  following  language : 

''AH  public  colleges,  publiQ  academies,  all  buildings  con- 
nected with  the  same,  and  all  lands  connected  with  public  insti- 
tutions of  learning,  not  used  with  a  view  to  profit." 

The  classes  of  property  that  are  made  exempt  from  taxation 
by  this  language  are : 

1.  All  public  colleges  or  academies. 

2.  All  buildings  connected  with  the  same.     . 

3.  All  lands  connected  with  public  institutions  of  learning, 
not  used  with  a  view  to  profit. 

The  legislative  intent  of  the  language  describing  the  first 
class  is  not  easily  discerned.  A  college  is  not  a  corporeal  thing ; 
it  is  a  corporation;  it  is  intangible;  it  is  only  its  property 
that  is  tangible,  and  it  is  only  tangible  property  that  is  taxable. 
It  would  be  ridiculous  to  speak  of  a  levy  of  a  tax  on  a  college, 
except  by  way  of  a  tax  on  its  tangible  property.  Our  view  is, 
that  the  language,  **all  public  colleges,"  is  meaningless,  and 
that  the  legislative  intent  is  found  in  and  covered  by  the 
language  in  classes  2  and  3,  which  deal  with  the  lands  and 
buildings  of  public  colleges,  and  nothing  else  is  intended  by 
that  part  of  the  section. 

Before  construing  the  language  of  the  statute,  it  may  be  pre- 
mised that  the  plaintiff  is  a  public  college  within  the  meaning 
of  the  first  subdivision  of  the  section.  And  further,  that  it  is 
an  institution  of  purely  public  charity  within  the  sixth  subdivi- 
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sion.    Oerke  v.  Purcell,  25  0.  S.,  229 ;  Library  Ass'n  v.  Pelton, 
36  0.  S.,  253 ;   Little  v.  Seminary,  72  0.  S.,  417. 

We  do  not  consider  it  a  matter  of  importance,  however,  wheth- 
er the  question  of  exemption  of  the  plaintiff's  property  arises 
under  the  first  or  sixth  sibdivision  of  the  statute,  for  it  is  de- 
termined by  the  use  to  which  the  property  is  applied. 

**The  use  to  which  the  property  is  devoted  determines  its 
right  to  exemption,  under  any  clause  of  the  section."  Watter- 
son  V.  Halliday,  77  0.  S.,  180,  opinion. 

''All  buildings  connected  with  the  same*'  (i.  e,,  public  colleges) 
are  exempt.  Connected  how,  or  in  what  manner?  Not  physi- 
cally, certainly.  It  would  be  a  reflection  on  one's  intelligence  to 
assume  that  he  would  claim  it  meant  physical  connection  of  the 
building  with  the  land  used  for  the  college  purposes ;  not  to  speak 
of  the  impossibility  of  a  physical  connection  of  a  building  with 
an  incorporeal  thing  or  person  created  by  fiction  of  law,  and  ex- 
isting only  in  idea.  The  connection,  then,  of  the  building  with 
the  college,  must  be  one  of  use.  It  might  be  expressed  in  this 
form:  **all  buildings  belonging  to  a  college  and  used  by  it  for 
educational  purposes  are  exempt." 

The  same  construction  should  be  placed  on  the  clause  follow- 
ing; '*all  lands  connected  with  public  institutions  of  learning." 
The  connection  must  be  in  use,  and  the  use  must  be  of  an  edu- 
cational character;  that  is,  one  that  enables  the  college  to  better 
carry  on  the  work  for  which  it  is  created. 

The  educational  use  to  which  the  property  is  applied  must  be 
exclusive.  The  property  must  not  be  used  in  whole  or  in  part 
for  profit.  /'Not  used  with  a  view  to  profit,"  applies  to  both 
buildings  and  land,  and  the  cases  sustain  the  construction  that 
the  property  is  not  exempt,  unless  the  property  is  used  exclu- 
sively for  educational  purposes. 

In  Library  Ass'n  v.  Pelton^  36  0.  S.,  253,  the  courts  speaking 
on  this  subject  say,  at  page  259: 

"The  argument  is,  that  as  the  word  exclusively  is  omitted 
in  the  act  of  1864,  it  was  intended  to  change  the  law  as  con- 
strued in  Cincinnati  College  v.  State,  and  that  now,  if  part  only 
of  the  building  is  so  used,  and  the  residue  is  rented,  the  whole  is 
exempt.  This  construction  would  defeat  the  limitation  found 
in  the  words  'not  leased  or  otherwise  used  with  a  view  to 
profit.'" 
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In  Watterson  v.  Haliiday,  77  0.  S.,  150,  the  court  say,  at  page 
173: 

'*And  in  this  connection  it  is  well  to  note  the  frequency  of 
the  use  of  the  word  'exclusively'  in  the  several  clauses  of  Sec- 
tion 2732,  supra.  It  was  evidently  intended  that  such  word 
should  he  given  special  consideration  when  the  right  to  exemp- 
tion of  property  is  presented  for  decision,  and  its  frequent  use 
by  the  Legislature,  we  think,  is  significant.*' 

The  same  construction  was  placed  on  the  part  of  the  section 
under  consideration  by  the  Circuit  Court  of  Cuyahoga  County 
in  Myers  v.  Aikens,  reported  in  8  C.  C,  228: 

* '  The  language  in  the  section  preceding  that  quoted  shows  con- 
clusively that  all  that  is  necessary  to  exempt  the  property  is, 
that  it  shall  be  used  exclusively  for  the  purposes  named." 

Keeping  in  mind  the  foregoing  rules  of  construction,  we  come 
now  to  a  consideration  of  the  facts  of  the  case  and  their  appli- 
cation to  the  different  pieces  of  property  claimed  by  the  plaint- 
iff to  be  exempt. 

Ti»ct  No.  1  {as  described  in  the  petition)  and  known  as  Dr. 
Pierce's  residence;  tract  No.  2  called  Park  cottage;  tract  No.  3 
known  as  Professor  Benson's  cottage;  tract  No.  4  known  as 
Sunset  cottage;  tract  No.  5  known  as  Professor  Hitchcock's 
residence;  tract  No.  9  consisting  of  three  acres,  on  which  are 
two  dwellings,  known  as  Dr.  Jones'  house  and  Prof.  West's 
residence;  tract  No.  10  known  as  Dr.  Davis'  residence;  tract 
No.  11  of  one-half  acre  known  as  the  Foote  property;  tract  No. 
12  called  the  janitor's  residence;  tract  No.  13  known  as  Prof. 
Newhall's  residence,  and  tract  No.  1  on  page  6  of  petition  known 
as  the  residence  of  Mr.  Rust,  may  be  all  classed  together.  The 
evidence  shows  that  they  are  residence  properties,  occupied  for 
years  and  still  occupied  as  homes  or  residences  of  professors  of 
the  college,  but  with  one  exception,  the  janitor's  residence. 

The  properties  are  not  used  exclusively  for  educational  pur- 
poses.    They  are,  in  a  sense,  rented  or  leased  to  their  oecupnnta. 

Dr.  Duvall,  one  of  the  professors  and  the  treasurer  of  the  col- 
lege, testifies: 

**If  we  hadn't  those  (the  residences)  we  would  probably 
have  to  pay  higher  cash  salaries.     It  is  part  of  the  professor's 
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compensation,  and  if  it  was  more  advantageous  to  us  to  sell  it, 
and  put  the  money  out  on  interest  and  pay  the  professors  a 
higher  salary,  we  would  probably  do  it.  It  is  a  question  of 
making  the  best  use  of  the  property,  and  keeping  up  the  expenses 
of  the  institution.*' 

The  evidence  is  that  no  rental  is  paid  in  cash  by  any  of  the 
occupants.'  The  professors  are  employed  and  paid  a  salary,  and 
in  addition  a  residence  is  furnished  each,  if  he  has  a  family.  It 
is  understood  by  them  when  they  are  employed  that,  in  addi- 
tion to  their  salary,  they  are  to  have  a  residence  rent  free ;  but, 
as  Dr.  Duvall  says,  the  use  of  the  residence  may  be  regarded 
as  part  of  their  compensation. 

Residence  properties  are  no  part  of  the  institution  of  learn- 
ing, and  are  not  necessary  to  its  existence,  and  should  be  clearly 
distinguished  from  the  college  buildings  used  as  libraries,  recita- 
tion rooms,  and  in  other  ways  as  a  part  of  the  institution  itself. 

I  have  been  much  interested  in  the  case  of  Kendrick  \.  Par- 
quhar,  8  0.,  189.  It  is  particularly  interesting  because  'the 
same  question  was  involved  that  we  now  have  in  the  ease  before 
us,  in  regard  to  the  exemption  from  taxation  of  professors' 
residences  of  Kenyon  College.  The  case  went  to  the  Supreme 
Court  from  this  county,  and  it  originated  at  Gambier  more  than 
seventy  years  ago.  The  plaintiff  was  a  professor  of  Kenyon 
College.  The  defendant  broke  and  entered  the  plaintiff's  house 
to  distrain  for  taxes  due  on  the  house.  The  plaintiff  brought  an 
action  against  the  defendant  for  damages  on  the  ground  that 
the  house  was  exempt  from  taxation,  and  the  defendant  was 
guilty  of  trespass  in  attempting  to  make  the  distraint.  I  com- 
mend to  counsers  perusal  and  consideration  the  argument  of 
that  able  lawyer  of  this  bar,  and  counsel  for  the  defendant  in 
that  case,  Henry  B.  Curtis.  The  court  adopted  Mr.  Curtis' 
view  of  the  case,  and  while  the  statute  at  that  time  was  different 
in  some  respects  from  our  present  statute,  much  that  Mr.  Curtis 
there  said  is  equally  as  appropriate  now. 

Our  conclusion  is  that  the  residence  properties  hereinbefore 
designated  are  not  exempt  from  taxation. 

To  avoid  carrying  this  opinion  out  to  too  great  a  length,  we 
will  state  our  conclusions  in  reference  to  some  of  the  tracts  or  par- 
cels of  real  estate,  without  giving  any  extended  reasons  therefor. 
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Tract  No.  2,  on  page  7  of  the  petition,  consisting  of  four  acres 
of  land,  called  the  French  property :  This  is  now  a  vacant  lot ; 
the  building  was  burned  some  time  ago,  just  when  the  evidence 
does  not  show.  The  property  is  not  used  in  any  manner  by  the 
plaintiff  in  connection  with  the  college,  and  is  not  exempt. 

Tract  No.  7,  in  consecutive  order  described  in  the  petition, 
consisting  of  twenty  acres  of  land  adjoining  the  cemetery: 
This  is  a  tract  of  unproductive  woodland  in  nowise  connected 
with  the  college,  in  the  statutory  sense  of  the  term.  In  the  case 
of  each  tract,  the  burden  is  on  the  plaintiff  to  prove  it  is  exempt 
from  taxation.  So  far  as  the  evidence  shows  this  tract  is  held 
by  the  plaintiff  for  speculative  purposes,  with  a  view  of  prospec- 
tive profit.     It  is  properly  taxed. 

Tract  No.  8  consists  of  10  or  12  acres  of  land  used  for  pasture 
and  agricultural  purposes.  It  is  rented  by  the  college,  and  has 
been  rented  for  cash  or  grain  rent  for  a  number  of  years.  It 
is  used  with  a  view  to  immediate  profit,  and  is  taxable. 

Tract  No.  1  on  page  7  of  petition,  called  ** Bishop's  Backbone'': 
This  is  a  tract  of  land  of  28.62  acres,  part  cleared  and  part 
woodland.  It  is  not  fit  for  agricultural  purposes,  but  is  used  in 
part  for  pasturing  stock.  It  belongs  to  the  same  class  of  prop- 
ertv  as  the  20-acres  tract,  and  is  taxable. 

Tract  No.  14,  page  6  of  petition :  This  is  a  tract  of  one-half 
acre  on  which  there  is  a  pumping  station,  some  wells,  and  a 
small  house  in  which  lives  the  employe  of  the  plaintiff  who  has 
charge  of  the  pumping  station.  It  appears  from  the  evidence 
that  in  1902  the  plaintiff  constructed  a  water  plant  or  system 
for  furnishing  water  to  the  college  buildings,  the  homes  of  the 
professors  of  the  college  and  perhaps  other  employes.  In  addi- 
tion to  that,  water  has  been  furnished  a  number  of  the  citizens 
of  the  village  who  are  in  nowise  connected  with  the  college. 
The  water  plant  was  constructed  and  has  since  been  maintained, 
and  a  rental  or  water  rate  charged  all  the  professors  and  other 
citizens  whose  residences  are  connected  with  the  plant.  The 
revenue  derived  from  the  sale  of  water  amounts  to  about  $180 
per  year.  The  use  of  the  one-half  acre  is  a  part  of  the  compensa- 
tion of  the  man  who  attends  to  the  pumping  station.  The 
maintenance  of  a  water  system  and  sale  pf  >vftter  Cftu  not  be 
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said  to  be  a  part  of  the  business  of  a  public  college;  the  land 
used  for  that  purpose  is  diverted  from  college  uses.  It  is,  no 
doubt,  a  great  convenience  to  the  college  and  those  who  are  for- 
tunate enough  to  be  its  patrons  as  purchasers  of  water  privi- 
leges ;  but  lands  devoted  to  uses  that  are  convenient  are  not,  for 
that  reason,  exempt  from  taxation.  This  property  is  properly 
on  the  tax  duplicate. 

Tract  No.  15,  on  page  6  of  petition:  This  is  a  lot  65  by  130 
feet  on  which  is  located  the  stand  pipe  of  the  plaintiff's 
water  plant.  It  is  a  part  of  the  system  itself,  and  like  tract 
No.  14,  and  for  the  same  reasons,  is  taxable. 

Tract  No.  6,  subdivision  1,  page  3  of  petition :  This  is  a  tract 
of  land  of  45  acres,  near  the  village  of  Gambier,  commonly 
known  as  the  ^lilitary  Academy  Grounds.  Taxes  are  charged 
on  this  tract  for  the  years  1901  to  1907,  both  inclusive.  Prior 
to  1900,  the  land  and  buildings  thereon  were  used  by  the 
plaintiff  as  the  seat  of  its  preparatory  department.  In  Novem- 
ber, 1899,  a  contract  was  entered  into  between  the  plaintiff,  of 
the  one  part,  and  Hills  and  Wyant,  of  the  other  part,  by  which 
Hills  and  Wyant  were  to  take  charge  of  and  conduct  a  grammar 
school  for  three  years,  from  July  1,  1900.  The  contract  by  its 
terms  was  renewable  for  two  years  longer,  at  the  option  of  Hills 
and  Wyant,  expressed  in  writing  six  months  before  July  1,  1908. 
It  appears,  however,  from  the  evidence,  that  the  grounds  and 
buildings  were  in  possession  of  Wyant  and  Williams  at  the 
time  of  the  destruction  of  the  three  main  buildings,  which  were 
burned  early  in  February,  1906,  under  the  written  contract 
with  Hills  and  Wyant,  a  copy  of  which  is  in  evidence,  or  another 
contract  embodying  the  same  provisions. 

It  is  claimed  by  the  defendant  that  the  land  and  buildings 
were  taxable  for  the  years  1901  to  1905,  inclusive,  because  of 
that  contract,  which  is  denominated  a  lease;  that  by  leasing  the 
property,  it  was  used  by  the  plaintiff  with  a  view  to  profit,  and, 
therefore,  became  taxable. 

But  was  the  contract  really  a  lease?  Or,  what  would  proba- 
bly he  a  more  pertinent  inquiry,  wa.s  the  property,  by  the  con- 
tract, let  or  demised  by  the  plaintiff  with  a  view  to  profit?  It 
stipulated  for  the  payment  by  Wyant  and  Williams  of  $2,000 
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yearly;  but  it  was  also  agreed  by  the  college  that  one-half  of 
all  the  money  received  by  its  treasurer  from  students  admitted 
into  Kenyon  College  from  the  grammar  school,  would  be  paid 
to  Wyant  and  Williams,  but  not  for  more  than  two  years  after 
the  admission  of  any  such  student;  and  the  money  so  paid  whs 
to  be  expended  in  improvements,  etc.,  on  the  property. 

It  was  further  stipulated  that  the  grammar  school  should 
be  conducted  as  a  preparatory  school  for  Kenyon  CoUeoje;  and 
that  Wyant  and  Williams  should  **use  their  earnest  efforts  to 
obtain  for  said  grammar  school  the  largest  number  of  pupils 
that  may  be  practicable,  and  will  use  their  best  endeavors 
and  influence  in  every  right  and  proper  way  to  promote  the 
welfare  and  prosperity  of  Kenyon  College,  preserve  harmony 
and  mutual  friendship  between  the  students  of  the  college  and 
grammar  school,  and  to  secure  of  their  pupils  a  preference  for 
eutering  Kenyon  College." 

It  provided  further  that  the  grade  of  instruction  should  be 
such  as  to  fit  the  student  for  admission  in  the  freshman  class 
of  Kenyon  College. 

Taking  the  contract  by  its  four  corners  and  construing  it,  we 
are  of  the  opinion  tha.t  it  was  not  a  contract  made  with  a  view 
to  profit  on  the  part  of  the  college,  but  was  an  agreement  by 
which  Wyant  and  Williams  assumed  the  responsibility  of  the 
management  and  control  of  the  prepapa.tory  department  of  the 
college,  and  its  financial  responsibilities.  The  '*view  to  profit,'* 
if  any,  was  on  the  other  side  of  the  contract.  But  whether 
Wyanit  and  Williams  did  actually  profirt  by  the  plan,  we  are  not 
informed,  nor  is  it  material.  By  the  contract  the  college  did 
not  relinquish  all  control  of  its  preparatory  department,  but  by 
its  iterms  bound  the  o»ther  parties  to  conduct  the  school  for  Ken- 
yon College;  and  provided  for  an  immediate  forfeiture  of  the 
contract  by  a  breach  of  any  of  its  terms. 

We  find  and  hold,  that  the  contract  was  not  made  on  the  part 
of  the  college  with  a  view  to  financial  profits,  but  rather  with  a 
view  of  promoting  and  furthering  the  interests  of  Kenyon 
College,  as  a  public  institution  of  learning.  It  follows  from 
this  that  the  property  was  not  taxable  for  the  years  1901  to 
1905  inclusive. 
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After  the  buildings  were  burned  -the  school  was  discontinued 
on  that  property,  and  it  has  not  since  been  used  for  that  purpose. 
Some  of  the  land  has  been  cultivated,  and  about  sixiteen  acres, 
in  all,  has  been  used  for  agricultural  purposes.  The  remainder 
is  mostly  woodland  and  has  not  been  used  for  any  educational 
purposes.  The  use  of  the  land  has  been  diverted  from  college 
purposes,  and  for  the  years  1906  and  1907  belongs  in  the  same 
class  of  property  as  "Bishop's  Backbone,"  and  is  subject  to  taxa- 
tion for  those  years. 

Tract  6,  subdivision  2,  the  building  called  ** Drill  Hall'': 
This  was  one  of  the  buildings  used  by  the  grammar  school. 
Since  the  fire  its  use  for  school  purposes  has  been  abandoned. 
The  only  use  to  which  it  has  been  put  is  storage.  Like  the  land 
it  should  not  be  taxed  for  the  years  1901  ito  1905,  but  is  taxable 
for  the  years  1906  and  1907. 

Tract  6,  subdivision  3,  the  building  called  **Milnor  Hall": 
What  has  been  said  in  reference  to  subdivision  1,  as  of  the  time 
before  the  fire,  applies  to  this  building,  and  we  find  it  was  not 
taxable. 

Tract  6,  subdivision  4,  the  building  called  ** Delano  Hall": 
This  building,  like  **Milnor  Hall,"  and  for  the  same  reasons, 
was' not  taxable. 

Tract  6,  subdivision  5,  the  building  called  "North  Annex": 
This  building,  like  the  preceding,  was  not  taxable. 

The  west  end  of  Inlot  No.  25,  known  as  the  Brown  property : 
This  property  has  been  used  as  a  residence  property;  it  was 
purchased  by  the  plaintiff  and  added  to  the  college  campus. 
It  was  placed  on  the  t«ix  duplicate  after  it  became  a  part  of  the 
campus.    It  is  clearly  exempt  from  taxation. 

Let  counsel  prepare  and  file  a  journal  entry  in  conformity 
with  this  opinion.  It  may  show  motions  for  a  new  trial  filed 
and  overruled,  with  exceptions.  Bond  for  appeal,  $200.  Let 
each  party  pay  one-half  of  the  costig. 
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PROCESDINCS  IN  ATTACHM£NT  BEFORE  A  JUSTICE  OP 

THE  PEACE. 

Common  Pleas  Court  of  Hamilton  County. 

Margaket  Doran  v.  Mary  Collins,  James  Wilder  and  Millard 

P.  Roebling,  Justice  op  the  Peace. 

Decided,  January  30,  1909. 

Attachment — Jurisdiction  of  Justice  of  the  Peace — Where  the  Defend- 
ant is  a  Resident  of  Another  Township — Money  had  and  Received 
not  **Necessaries" — Inconsistent  Allegations  in  Affidavit — Injunction 
Restraining  Plaintiff  and  Constable  from  Levying  Execution — Sec- 
tions JS}  and  6486  to  6514, 

1.  Where  a  summons  accompanies  an  order  of  attachment,  but  no 

property  Is  seized  under  the  attachment,  a  justice  of  the  peace  has 
jurisdiction  to  render  personal  judgment,  notwithstanding  the  de- 
fendant is  a  resident  of  another  township.  (Late  decisions  are 
followed,  but  the  contrary  holdings  of  an  earlier  date  are  pre- 
ferred.) 

2.  Money  had  and  received  or  money  loaned  does  not  fall  within  the 

class  of  "necessaries"  and  does  not  constitute  a  legal  basis  for 
attachment. 

3.  The  averment  in  an  affidavit  for  attachment  that  the  defendant  has 

property  which  he  conceals  is  inconsistent  with  an  averment  that 
the  action  is  for  "necessaries,"  and  is  not  sufficient  to  sustain  a 
judgment  when  It  develops  that  the  claim  js  not  one  for  necessaries. 

4.  A  judgment  recovered  In  such  a  case  is  not  voidable  but  void,  and 

Injunction  will  lie  against  the  plaintiff  and  constable  restraining 
the  levying  of  a  writ  of  execution. 

Harry  Hess  and  Joseph  LemkvM,  for  plaintiff. 
Powell  &  Smiley,  contra. 

Gorman,  J. 

This  cause  is  heard  upon  the  petition,  the  answer  of  all  the 
defendants,  and  the  evidence  produced  at  the  trial.  The  action 
is  one  to  enjoin  the  defendants  from  harrassing  or  annoying  the 
plaintiff  or  her  property,  levying  upon  her  property,  or  pro- 
ceeding against  the  same  on  an  alleged  judgment  obtained  against 
the  plaintiff  by  the  defeadant,  Mary  Collins,  in  an  action  brought 
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by  her  before  the  defendant,  I  lillard  P.  Roebling,  justice  of  the 
peace  in  and  for  Delhi  township. 

The  facts  disclose  that  on  Ihe  lith  day  of  June,  1908,  Mary 
Collins  filed  a  bill  of  particirars  in  a  civil  action  against  the 
plaintiff,  Margaret  Doran,  b3fore  the  defendant,  Millard  P. 
Roebling,  justice  of  the  peace  in  and  for  Delhi  township,  ask- 
ing judgment  for  two  hundred  and  one  dollars  and  thirty-four 
cents  for  money  had  and  received.  At  the  time  of  the  filing  of 
the   bill   of   particulars   an    affidavit   in   attachment   was  filed. 

The  ground  upon  which  the  attachment  was  issued,  and  set  out 
in  the  affidavit,  was  that  the  claim  sued  upon  was  for  **  neces- 
saries,'' and  that  the  defendant,  Margaret  Doran,  has  property, 
or  rights  in  action,  which  she  conceals.  The  Union  Gas  &  Electric 
Company  was  named  as  garnishee,  and  garnishment  process  was 
issued  upon  the  affidavit  in  attachment.  Summons  was  issue<i 
to  accompany  the  writ  of  attachment,  and  personal  service  was 
made  on  Margaret  Doran  on  the  11th  day  of  June,  1908,  and 
proper  service  according  to  law  was  made  upon  the  garnishee, 
the  Union  Gas  &  Electric  Company.  Bond  was  given  in  at- 
tachment as  provided  by  statute.  Summons  and  writ  of  attach- 
ment were  made  returnable  June  23d,  1908.  On  that  dav  the 
defendant,  Margaret  Doran,  filed  a  motion  to  discharge  the  at- 
tachment and  release  the  money  held  under  the  garnishment, 
and  to  quash  the  summons  issued,  on  the  ground  that  the  court 
had  no  jurisdiction  oyer  the  person  of  the  defendant,  and  that 
the  affidavit  upon  which  the  attachment  was  procured  was  false 
and  insufficient  in  law.  She  subsequently  states  in  the  motion  that 
she  enters  her  appearance  for  the  purpose  of  the  motion  on^y, 
and  not  for  the  purpose  of  conferring  jurisdiction.  This  motion 
was  granted  on  June  26,  1908,  as  appears  from  the  endorsement 
on  the  back  of  the  motion ;  and  the  docket  of  the  justice  of  the 
peace  recites  that  on  June  23d,  1908,  at  9  a.  m.,  the  plaintiff  and 
the  defendant  came  by  counsel ;  the  plaintiff  was  duly  sworn  and 
examined  and  trial  had  and  testimony  heard.  Defendant  by 
counsel  filed  a  motion  supported  by  affidavit  for  the  discharge 
of  the  attachment,  whereupon  the  case  was  taken  under  advise- 
ment.   On  June  26,  1908,  the  justice  of  the  peace  entered  a  judg- 
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ment  against  the  defendant,  Margaret  Doran,  for  $201.34  and 
ordered  the  attachment  to  be  discharged. 

It  is  claimed  by  the  plaintiff  in  this  case,  Margaret  Doran, 
that  the  justice  had  no  jurisdiction  to  render  a  judgment  against 
her,  and  that  therefore  the  alleged  judgment  is  null  and  void 
and  of  no  effect,  and  that  no  execution  can  be  issued  thereon 
and  no  levy  upon  her  goods  and  chattels  to  satisfy  the  alleged 
judgment.  She  avers  in  her  petition  filed  herein  that  notwith- 
standing the  judgment  was  void,  the  defendant,  Boebling, 
justice  of  the  peace,  has  issued  a  writ  of  execution  and  placed 
the  same  in  the  hands  of  the  defendant,  James  Wilder,  con- 
stable, and  that  the  constable  will  proceed  to  levy  upon  her  goods 
and  chattels  by  virtue  of  the  execution,  unless  restrained  by  this 
court. 

By  the  provisions  of  Sections  583  and  584  of  the  Revised 
Statutes,  a  justice  of  the  peace  among  other  things  has  jurisdic- 
tion to  issue  an  attachment  and  proceed  against  the  goods  and 
effects  of  debtors  in  certain  cases.  The  fourth  subdivision  of 
Section  584  provides: 

**  Where  the  summons  is  accompanied  with  an  order  to  at- 
tach property,  the  jurisdiction  (of  the  justice)  is  co-extensive 
w^ith  the  county."  • 

There  seems  to  be  a  conflict  of  decisions  as  to  whether  or  not 
a  justice  has  jurisdiction  to  render  judgment  against  a  resident 
of  his  county  but  a  non-resident  of  his  township,  in  cases  where 
an  order  of  attachment  accompanies  the  summons.  The  earlier 
authorities  held  that  unless  the  order  of  attachment  was  made 
effective  by  the  seizure  of  property,  or  the  answer  of  the 
garnishee  and  the  giving  of  a  bond,  there  was  no  jurisdiction  in 
the  justice  of  the  peace  to  render  a  personal  judgment  against 
a  non-resident  of  his  township,  even  in  cases  where  a  writ  of 
attachment  was  issued.  (See  Davis  v.  Lewis,  16  C.  C,  138; 
Reich  V.  The  Pike  Building  Company,  Hamilton  County,  8  Nisi 
Prius,  234  (a  judgment  of  Judge  HoUister,  affirmed  without  re- 
port by  the  Circuit  Court  of  Hamilton  County) ;  Orr  v.  Schackel, 
5  Nisi  Prius  (judgment  of  Judge  Spiegel,  Hamilton  County 
Common  Pleas). 
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The  court  is  of  the  opinion  that  the  decisions  in  these  earlier 
cases  is  founded  upon  better  reason  than  those  later  decided. 
An  examination  of  the  sections  providing  for  attachment  by  a 
justice  of  the  peace,  Sections  6486  to  6514  inclusive,  will  dis- 
close that  there  is  no  provision  for  trying  the  case  on  attachment, 
unless  the  attachment  proceedings  are  made  effective  Jjy  the 
seizure  of  prdi)erty  or  the  answer  of  the  garnishee,  or  the  pay- 
ment of  money  into  court,  or  the  giving  of  a  bond  by  the  garni- 
shee.    Section  6514  among  other  things  provides: 

**If  in  any  case  where  an  order  of  attachment  has  been  issued 
by  a  justice  of  the  peace,  it  shall  appear  from  the  return  of  the 
officer,  and  if  there  is  a  garnishee  in  the  case,  then  also  from  the 
examination  of  the  garnishee,  that  no  property,  moneys,  rights, 
credits  or  effects  of  the  defendant  have  been  taken  under  the  at- 
tachment, but  that  the  defendant  is  the  owner  of  an  interest  in 
real  estate  in  the  county,  the  justice  before  whom  said  action  is 
pending  shall,  at  the  request  of  the  plaintiff,  forthwith  certify 
his  proceedings  to  the  court  of  common  pleas  of  the  proper  coun- 
ty, and  thereupon  the  clerk  of  the  court  of  common  pleas  shall 
docket  said  case,  and  the  action  shall  be  proceeded  with  in  all 
respects  as  if  the  same  had  originated  therein." 

This  section  clearly  indicates  that  the  justice  of  the  peace 
can  not  proceed  where  no  personal  property  has  been  seized 
under  the  orier  of  attachment. 

But  inasmuch  as  the  later  cases  now  to  be  referred  to  have  held 
that  Section  584,  subdivision  fourth,  gives  the  justice  of  the 
peace  jurisdiction  co-extensive  with  the  county,  when  an  order 
of  attachment  is  issued  and  made  to  accompany  the  summons, 
whether  the  order  of  attachment  is  made  effective  by  the  seizure 
of  property  or  not,  the  court  feels  bound  to  follow  these  later 
decisions,  and  hold  that  the  justice  of  the  peace  has  jurisdic- 
tipn  to  render  a  personal  judgment  against  a  non-resident  of  his 
township,  where  the  summons  is  made  to  accompany  the  order 
of  attachment  and  no  property  is  seized  under  the  order  of  at-, 
tachment.  These  later  cases  are,  Kelly  v.  Flanagan,  20  C.  C, 
391;  Collifis  V.  Bingham  Bros.,  22  C.  C,  533;  Rogers  y,  Pru^ 
schamky,  3  C.  C— N.  S.,  366. 
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This  laitter  case  is  a  decision  of  our  circuit  court,  and  the 
court  held  that  the  justice  of  the  peace  in  this  last  case  had 
jurisdiction  of  the  person  and  of  the  subject-matter  and  that  the 
attachment  was  valid. 

In  the  case  at  bar,  the  attachment  was  discharged  by  the 
justice  of  the  peace  on  motion  of  the  defendant  in  the  case  be- 
fore him,  and  it  is  contended  by  the  plaintiff  in  the  case  at  bar, 
who  was  the  defendant  before  Justice  Boebling,  that  not  only 
was  the  attachment  discharged,  but  the  summons  was  quashed, 
thereby  leaving  the  case  pending  as  one  in  which  a  bill  of  par- 
ticulars  only  was  filed  without  any  summons  having  been  is- 
sued or  served  upon  the  defendant  in  that  case. 

It  is  further  urged  that  there  was  no  foundation  for  issuing 
the  attachment  by  the  justice  of  the  peace,  and  that  the  affidavit 
to  procure  the  order  of  attachment  shows  upon  its  face  that  it 
is  defective  and  not  sufficient  in  law  upon  which  to  base  an 
order  of  attachment. 

The  affidavit  and  the  bill  of  particulars  state  the  nature  of 
the  claim  to  be  for  *' money  had  and  received''  and  that  this  is 
"a  necessary.*'  Now,  it  has  feen  held  that  money  had  and  re- 
ceived or  money  loaned  is  not  a  necessary,  and  therefore  there 
was  no  proper  affidavit  upon  which  to  issue  an  order  of  attach- 
ment; but  the  affidavit  for  the  order  of  attachment  before  the 
justice  also  states  that  the  defendant  has  property  or  rights 
of  action  which  she  conceals,  and  it  is  contended  that  this  state- 
ment in  the  affidavit  is  sufficient  to  make  it  good,  regardless  of 
the  averment  in  the  affidavit  as  to  necessaries. 

The  court  is  of  the  opinion  that  this  would  be  true  if  the  word 
"necessaries"  had  not  been  used  in  the  affidavit;  if  the  affidavit 
had  merely  averred  that  the  claim  is  for  money  had  and  received, 
and  that  the  defendant  has  property  or  rights  of  action  which 
she  conceals;  but  these  two  incon-sistent  claims  can  not  be  set 
out  in. the  same  affidavit.  The  court  is  inclined  to  believe,  but 
does  not  base  its  opinion  upon  this  fact,  that  the  affidavit  and 
the  attachment  were  not  issued  in  good  faith  against  the  defend- 
ant, Margaret  Doran,  that  therefore  the  case  of  Kelly  v.  Flana- 
gan, 20  C.  C,  391,  does  not  apply,  and  that  by  reason  of  the 
fact  that  the  attachment  was  not  issued  in  good  faith,  even  though 
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a  summons  was  made  to  accompany  an  order  of  attachment,  the 
justice  did  not  acquire  jurisdiction  to  render  a  personal  judg- 
ment against  the  defendant,  Margaret  Doran.  This  expression 
of  opinion  may  be  considered  a  mere  obiter. 

The  court  finds  that  the  motion  filed  by  the  defendant,  Mar- 
garet Doran,  to  quash  the  summons  and  discharge  the  attach- 
ment was  granted  by  the  justice  of  the  peace  as  shown  by  the 
evidence  in  this  case,  and  such  being  the  fact,  there  was  no  order 
of  attachment  outstanding  against  her  and  no  summons  issued 
against  her  or  served  upon  her ;  and  being  a  non-resident  of  the 
township,  arid  not  having  entered  her  appearance  before  the 
justice  of  the  peace  before  the  26th  day  of  June,  1908  (she  hav- 
ing specially  declared  in  her  motion  that  she  did  not  enter  her 
appearance,  but  appeared  only  for  the  purpose  of  the  motion), 
the  justice  had  no  jurisdiction  to  render  a  personal  judgment 
against  her,  arid  that  the  judgment  so  rendered  is  void. 

This  is  not  a  case  of  a  voidable  judgment,  but  one  that  is  ab- 
solutely void  and  of  no  more  force  and  effect  than  if  it  had  never 
been  rendered.  It  is,  as  the  courts  have  sometimes  said,  an  abso- 
lute nullity  and  a  blank. 

It  has  been  urged  that  this  attachment  suit  is  a  collateral  at- 
tack upon  the  judgment,  and  this  point  would  be  well  founded 
if  the  judgment- was  merely  voidable  and  not  void;  but  being 
void,  it  is  entitled  to  no  respect  from  any  person  at  any  time  or 
any  place.  The  judgment  is  a  cloud  upon  the  title  of  the  plaint- 
iff, Maragret  Doran,  and  any  property  which  she  may  have  or 
which  she  may  hereinafter  acquire,  and  the  fact  that  the  de- 
fendant, Mary  Collins,  arid  the  constable,  James  Wilder,  may, 
under  the  execution  issued,  seize  some  of  her  property,  is  a  suffi- 
cient reason  for  the  interposition  of  the  arm  of  a  court  of 
equity.  The  justice  of  the  peace  can  not  be  enjoined  because 
it  is  not  within  the  jurisdiction  or  power  of  one  court  to  enjoin 
the  proceedings  of  another  court.  The  court  is  reached  through 
the  parties  and  the  constable. 

The  judgment  of  this  court  is  that  the  defendant,  Mary  Col- 
lin.s,  be  enjoined  as  prayed  for  in  the  petition,  and  that  the  de- 
fendant, James  Wilder,  constable,  be  enjoined  as  prayed  for  in 
the  petition;  that  the  injunction  may  be  made  perpetual  enjoin- 
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ing  them  and  each  of  them  from  in  any  manner  annoying  or 
interfering  with  the  property  of  the  plaintiff,  Margaret  Dor  an, 
by  virtue  of  any  execution  or  writ  or  order  issued  on  said  judg- 
ment. 

The  costs  of  the  case  are  adjudged  against  the  defendant, 
Mary  Collins. 


APPEAL  FROM  ORDCK  REMOVINC  EXECUTOR. 

Common  Pleas  Court  of  Franklin  County. 

In  the  Matter  of  the  Estate  op  Lewis  Sells,  Deceased. 

-  Decided,  January,  1909. 

Constitutiofua  Lato—'Exclusive  Jurisdiction  and  Appellate  Jurisdiction 
not  Inconsistent — Appeal  front  Order  Removing  Executor — Who  Map 
Appeal — Perfecting  of  the  Appeal — Sections  524  <ind  6407, 

1.  While  exclusive  jurisdiction  cuts  off  concurrent  jurisdiction,  it  is  not 

inconsistent  with  appellate  jurisdiction  over  the  sam0  subject-mat- 
ter by  another  court;  and  it  follows,  therefore,  that  the  right,  con- 
ferred by  Section  6407,  of  appeal  -to  the  common  pleas  from  an 
order  of  the  probate  court  removing  an  executor,  is  not  in  con- 
flict'with  the  provision  of  Section  524,  giving  to  the  probate  court 
exclusive  jurisdiction  to  grant  and  revoke  letters  testamentary. 

2.  When  an  order  is  made  by  the  probate  court  removing  an  executor, 

it  is  directed  against  him  and  he  is  affected  by  It,  and  he  has  the 
right  of  appeal  therefrom,  notwithstanding  he  is  not  an  heir, 
devisee  or  other  interested  person  under  the  will. 

W.  E.  Jones,  W.  0.  Henderson  and  L.  0.  Addison,  for  ap- 
pellant. 
A.  T,  Seymour,  J.  Warren  Keifer  and  H,  J.  Booth,  contra. 

Rogers,  J. 

This  case  stands  on  a  motion  to  dismiss  the  appeal,  based  on 
five  separate  grounds,  but  which  for  the  purposes  of  this  de- 
cision may  be  grouped  into  three  grounds,  namely:  That  this 
court  h-as  no  jurisdiction  to  hear  the  appeal ;  that  the  appeal  was 
not  taken  by  any  person  having  a  right  to  appeal;  and  that 
the  appeal  was  not  perfected  according  to  law. 
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The  order  appealed  from  is  one  of  July  13,  1908,  by  the  pro- 
bate court,  removing  Mary  Green  as  execujtrix  of  decedent ;  and 
in  the  same  order  William  F.  Burdell  is  appointed  her  suc- 
cessor. The  record  shows  that  Mary  Green  was  theretofore,  on 
November  6th,  1907,  duly  appointed  and  qualified,  and  she  aoted 
as  such  executrix  until  her  removal  as  above  indicated.  At  the 
time  of  the  order  removing  Mary  Green  as  executrix,  and  as  a 
part  of  such  order,  she  gave  notice  of  her  intention  to  appeal, 
and  fthe  court  fixed  the  amount  of  her  bond  at  $1,000.  And  on 
the  14th  of  July,  1908,  she  again  gave  notice  of  her  intention 
to  appeal  by  filing  such  notice  with  the  probate  court,  and  on 
the  same  day  gave  her  appeal  bond,  pursuant  to  the  statute,  in 
the  sum  of  $1,000,  which  was  approved,  and  filed  in  the  pro- 
bate court. 

As  to  the  jurisdiction  of  this  court :  Section  8  of  Article  IV, 
of  the  present  Constitution,  provides  that — 

**The  probate  court  shall  have  jurisdiction  in  probate  and 
testamentary  matters,  the  appoinjtment  of  administrators  and 
guardians,  the  settlement  of  ithe  accounts  of  executors,  adminis- 
trators and  guardians  •  •  •  and  such  other  jurisdiction 
•    •    •    as  may  be  provided  by  law.'' 

The  Constitution  contemplated  that  original  jurisdiction 
in  probate  and  testamentary  matters  should  be  confined  to  the 
probate  court,  but  in  nowise  limited  the  jurisdiction  in  probate 
and  testamentary  matters  exclusively  to  that  court,  so  as  to  cut 
oflP  appeal  or  error  therefrom.  If  this  were  so,  no  order  in  the 
settlement  of  the  accounts  of  executors,  etc.,  could  be  appealed 
from.  But  both  error  and  appeal  have  been  prosecuted  from 
such  orders  so  often  that  the  matter  is  no  longer  an  open 
question.  Hence,  while  it  is  intended  that  all  probate  and 
testamentary  proceedings  shall  originate  in  the  probate  court, 
the  Constitution  does  not  cut  off  the  right  of  appeal  or  error, 
but  has  left  to  the  Legislature  the  right  to  confer  by  statute  juris- 
diction, either  appellate  or  in  error,  on  such  other  tribunals  as 
it  may  deem  expedient,  to  try  anew  or  review  the  orders  and 
judgments  of  the  probate  court.  If,  therefore,  the  statutes  have 
conferred  appellate  jurisdiction  on  this  court  to  try  anew  the 
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questions,  or  any  of  them,  involved  in  the  order  appealed  from, 
I  am  unable  to  see  how  such  statutes  are  in  contravention  of 
the  Constitution. 

Have  the  statutes  of  this  state  conferred  on  the  common  pleas ' 
jurisdiction  on  appeal,  of  matters  from  the  probate  court,  and 
if  so,  do  they  cover  the  case  at  bart  The  right  of  appeal  is 
exclusively  statutory,  and  if  there  is  no  statute,  the  right  does 
not  exist.  By  Section  6407,  Revised  Statutes,  it  is  provided  that 
the  right  of  appeal  may  be  had  from  an  order  of  the  probate 
court  removing  or  refusing  to  reinovfe  an  executor,  etc.  And 
while  Section  524,  Revised  Statutes,  declares  that  the  probate 
court  shall  have  exclusive  jurisdiction  to  grant  and  revoke  let/ters 
testamentary,  ** except  as  hereinafter  provided,'*  it  is  only  con- 
templated that  the  original  jurisdiction  shall  be  exclusive,  and 
the  section  in  nowise  cuts  oflf  the  right  of  appeal,  wherever  pro- 
vision is  otherwise  made  therefor.  Exclusive  jurisdiction  of  a 
court  is  not  inconsistent  with  appellate  jurisdiction  of  another 
court,  of  the  same  matter.  When  exclusive  jurisdiction  is  vested 
in  the  former,  concurrent  jurisdiction  of  the  latter  is  intended 
to  be  cut  oflf;  but  the  appellate  jurisdiction  of  the  latter  need 
not  be  disturbed,  even  though  the  original  jurisdiction  of  tlie 
former  is  exclusive.  Besides,  Section  524,  Revised  Statutes, 
contains  the  exception  above  indicaited,  which  may  refer  as  well 
to  the  appellate  jurisdiction  as  to  the  concurrent  jurisdiction, 
of  other  courts.  But  the  more  reasonable  construation  of  the 
two  sections  mentioned  is  to  limit  Section  524  to  cases  wherein 
the  probate  court  has  exclusive  original  jurisdiction  except  in 
eases  provided,  and  to  confer  by  Section  6407  appellate  jurisdic- 
tion on  the  common  pleas  in  the  cases  mentioned,  with  others. 
Hence,  I  have  arrived  at  the  conclusion  that  by  express  statute, 
the  court  of  common  pleas  has  jurisdiction  by  appeal  of  an 
order  removing  an  executor. 

As  to  Mary  Green's  right  to  appeal:  Besides  Section  524 
above  mentioned,  prescribing  the  jurisdiction  of  the  probate 
court,  Section  6017  confers  upon  the  t>robate  court  the  power  to 
remove  any  executor,  and  Section  6407  gives  the  right  of  ap- 
peal from  such  order  of  removal.  And  it  remains  to  determine 
whether  the  right  so  to  appeal  is  given  the  appellant  here. 
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Regarding  appeals  from  the  probate  court:  Section  6407, 
Revised  Statutes,  declares,  that  ''appeals  may  be  taken  to  the 
court  of  common  pleas  *  •  •  from  an  order  removing 
•  •  •  an  executor  *  *  •  by  any  person  against  whom 
sueh  order  •  •  •  shall  be  made,  or  who  may  be  affected 
thereby. ' '  The  order  in  question  was  made  against  Mary  Qreen 
in  her  capacity  as  executrix  of  decedent ;  and  she  was  also  af- 
fected by  such  order.  The  statute  having  designated  who  shall 
have  the  right  of  appeal,  and  among  others,  any  person  against 
whom  such  order  shall  be  made,  and  the  order  having  been  made 
against  her,  the  right  of  appeal  was  by  statute  vested  in  her  by 
the  plain  and  unambiguous  language  of  the  statute.  Much  is 
said  about  the  appellant  not  having  an  interest  as  a  party  such 
as  to  give  her  (the  right  to  appeal.  Interest  cuts  little  figure, 
when  the  plain  reading  of  the  statute  confers  the  right  upon  her. 
The  statute  does  not  require  that  she  be  a  party  in  interest  or 
any  other  interest  than  that  the  order  be  made  against  her.  The 
statute  then  gave  her  all  the  interest  needed  to  take  the  appeal. 
The  order  was  both  against  her  and  she  was  affected  by  it,  and 
when  this  condition  arose  her  right  under  the  statute  to  appeal 
attached. 

Learned  counsel  have  also  discussed  at  length  the  statutes 
pertaining  to  proceedings  in  error,  and  seek  by  analogy  to  draw^ 
the  inference  that  the  court  would  arrive  at  the  same  conclusion 
with  reference  to  appeals.  But  such  analogies  have  but  little 
force  in  the  face  of  the  plain  language  of  the  statutes  governing 
appeals  from  the  probate  court.  When  the  statute  is  clear,  there 
is  no  occasion  to  resort  to  inferences  to  be  drawn  from,  analogous 
proceedings.  Furthermore  the  statutes,  under  which  many  of 
the  cited  cases  were  rendered,  have  been  changed,  and  the  de- 
cisions have  little  force  when  applied  to  the  amended  statutes. 
Relying  upon  the  ordinary  meaning  of  the  words  used  in  the 
statute,  and  not  straining  them  by  construction,  in  order  to  ex- 
clude persons  from  appealing  from  an  order,  I  am  convinced 
that  Section  6407  gives  the  right  of  appeal  to  the  appellant, 
she  being  the  executrix  under  decedent's  will,  even  though  she 
may  not  be  shown  by  the  record  to  be  an  heir,  devisee  or  other 
interested  person  under  such  will. 
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As  to  perfecting  the  appeal :  Sections  6408  and  6409  provide 
the  proceeding  necessary  to  perfect  the  appeal,  and  an  examina- 
tion of  the  record  and  the  file  mark  on  the  transcript  discloses 
that  the  appellant  has  complied  with  both  sections,  whether  she 
has  appealed  in  the  interest  of  the  trust  or  individually.  She 
both  gave  the  bond  and  rthe  notioe  required  by  the  statute ;  and 
I  am  unable  to  see  any  irregularity  in  making  the  appeal  com- 
plete. 

It  is  of  little  consequence  whether  the  order  of  the  probate 
court  is  suspended,  or  vacated  by  the  appeal.  If  the  right  of 
appeal  is  given,  this  right  is  not  abridged  in  either  event. 

The  motion  to  dismiss  the  appeal  is,  therefore,  overruled. 


DISBARMENT  OF  AN  ATTORNEY. 

Common  Pleas  Court  of  Richland  County. 

In  the  MattiIr  op  the  Complaint  against  GEORaE  Morehouse, 

AN  Attorney  at  Lav7. 

Decided,  January,  1909. 

Attorney  and  Client — Retention  of  a  Fund  Belonging  to  Client — Pro- 
ceedings to  Dishar — Claim  that  Client  Loaned  the  Money  to  the 
Attorney — Presumption  Arising  from  Frequent  Demands  that  he 
Pay  it  Over — WJiat  a  Certificate  of  Admission  to  the  Bar  Imports, 

1.  Admission  to  the  bar  amounts  in  Ohio  to  a  voucher  by  the  Supreme 

Court  that  the  holder  of  the  certificate  is  a  man  of  good  moral 
character  and  will  deal  honestly  and  faithfully  with  his  clients, 
and  the  public  have  a  right  to  rely  thereon. 

2.  The  fact  that  a  client  called  many  times  at  the  office  of  her  at- 

torney for  money  which  had  been  paid  into  his  hands  for  her  Is 
Inconsistent  with  a  claim  by  the  attorney  that  after  he  collected 
the  money  she  loaned  it  to  him  and  the  loan  was  not  yet  due;  and 
his  retention  of  the  money  for  more  than  four  months  in  the 
face  of  her  repeated  demands  upon  him  for  it  constitutes  miscon- 
duct in  office,  Justifying  a  judgment  that  he  be  suspended  from 
the  practice  for  one  year  and  that  he  pay  the  costs  of  the  prose- 
cution.. 
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WiCKHAM,  J.;  NICHOLAS,  J.,  and  Seward,  J.,  sitting. 

This  is  a  disbarment  proceeding.  In  complianee  with  an  or- 
der of  this  court,  H.  T.  Manner  and  A.  S.  Beach,  members  of 
this  bar,  filed  a  complaint  on  September  8,  1908,  charging  George 
Morehouse,  an  attorney  at  law  and  member  of  the  bar  of  this 
county,  with  misconduct  in  office.  The  matter  constituting  the 
alleged  misconduct,  as  charged  in  the  complaint,  is,  in  sub- 
stance, that  in  November,  1906,  while  acting  in  the  capacity  of 
an  attorney  for  an  old  lady  whose  name  is  Mary  Boyce,  the  re- 
spondent received  from  the  probate  court  of  this  county  the 
sum  of  $350,  which  was  the  money  value  of  her  inchoate  right 
of  dower  in  certain  lands,  sold  by  order  of  said  court  in  a  suit 
brought  for  that  purpose  by  the  guardian  of  her  husband,  Jo- 
siah  Boyce,  an  imbecile;  that  the  respondent,  although  frequent 
demands  have  been  made  upon  him  by  his  client,  has  failed  and 
refused  to  pay  or  account  to  her  for  the  money  so  received,  or 
any  part  thereof. 

We  approach  the  consideration  of  this  case,  and  the  other  cases 
submitted  to  us,  with  a  profound  sense  of  their  importance. 
They  are  each  of  the  greatest  importance  to  the  respondents  re- 
spectively, for  they  involve  their  right  to  follow  their  chosen 
vocation  in  life  to  maintain  themselves  and  their  families;  and 
the  right  to  be  known  as  members,  and  to  exercise  all  the  rights 
and  privileges  of  the  honorable  profession  of  the  law. 

We  recognize  that  no  one  possesses  the  requisite  educational 
qualifications  of  admission  to  the  bar  of  our  state  without  years 
of  laborious  study ;  that  the  time,  labor  and  expense  required  to 
fit  one  for  the  bar,  makes  the  office  of  attorney  of  great  impor- 
tance, and  no  one  should  be  deprived  of  his  office  for  light  and 
trivial  offenses;  nor  for  more  seriojus  and  grave  offenses,  except 
upon  sufficient  evidence.  To  be  sufficient,  the  evidence  should 
be  more  than  a  mere  preponderance ;  it  should  be  clear,  convinc- 
ing and  satisfactory. 

On  the  other  hand,  we  realize  the  importance  of  the  cases  to 
the  public,  to  the  bench,  and  to  the  bar  of  the  state.  Appli- 
cants for  admission  to  the  bar  of  our  state  must  not  only  posseas 
the  required  educational  qualifications  but  they  must  also  show 
that  there  is  conjoined  with  knowledge  and  skill  that  ancient 
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requirement  of  the  law — ^integrity  of  character.  When  an  ap- 
plicant has  satisfied  the  examining  committee,  by  recommenda- 
tion and  examination  that  he  possesses  theso  qualifications,  and  is 
recommended  to  the  Supreme  Court  for  admission,  the  court  ad- 
ministers to  him  an  oath  to  support  the  Constitution  and  laws  of 
the  United  States  and  the  state  of  Ohio,  and  to  honestly  demean 
himself  in  office.  He  then  receives  from  the  clerk  of  our  highest 
judicial  tribunal  a  certificate,  that  the  applicant  named  therein 
is  a  person  of  good  moral  character ;  that  he  is  competent  to  give 
advice  in  legal  matters  and  to  conduct  legcil  proceedings.  The 
certificate  of  good  moral  character  is  a  voucher  of  the  Supreme 
Court  that  the  attorney  will  deal  with  his  clients  with  honesty 
and  fidelity  to  their  interests.  It  is  intended  to  be  so  understood 
by  the  public.  They  have  a  right  to  rely  on  the  court's  indorse- 
ment of  the  attorney  for  honesty  and  integrity.  In  his  em- 
ployment, the  attorney  is  often  intrusted  by  his  cHent  with  in- 
terests of  the  highest  character.  It  involves  life,  liberty,  prop- 
erty and  domestic  relations.  It  is  indispensable  that  the  attor- 
ney be  trustworthy,  and  of  unswerving  integrity  of  character  in 
his  official  relations;  that  he  keep  faith  with  his  client  and  be- 
tray no  confidence.  In  these  things  the  public  have  the  right  to 
be  protected.  Justice  to  the  court,  and  the  honor  of  his  profes- 
sion, demand  that  he  act  with  fidelity  and  honesty  with  the  inter- 
ests intrusted  to  his  care.  If  he  fall  short  of  this,  and  shows  by 
his  conduct  that  he  does  not  possess  these  requisite  character-, 
istics,  it  is  the  plain  duty  of  the  court,  when  so  officially  informed, 
to  remove  the  attorney  from  his  office,  to  the  end  that  the  pub- 
lic may  be  protected  from  imposition,  and  the  integrity  and 
honor  of  the  profession  may  be  maintained. 

These  general  observations  apply  to  all  the  cases  submitted  to 
us.  .They  embody  priticiples  that  have  been  announced  and  ad- 
hered to  by  the  courts  of  most  of  the  states  in  this  country  from 
time  immemorial.  The  adjudicated  cases  speak  as  with  one  voice 
in  their  proclamation.  They  are  so  well  supported  by  reason 
and  necessity,  that  we  apprehend  their  correctness  would  not  be 
questioned  by  any  lawyer  worthy  of  the  title. 

At  this  point  it  may  not  be  amiss  to  say  that  it  is  a  duty  de- 
volving on  the  membera  of  the  bar  to  see  to  it  that  no  unfit  or 
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unworthy  member  be  permitted  to  remain  in  their  ranks  with- 
out bringing  the  matter  to  the  attention  of  the  courts.  They  owe 
this  duty  to  themselves  as  members  of  the  bar  and  oflficers  of  the 
courts,  and  to  the  profession  at  large ;  for  it  is  only  by  the  elim- 
ination of  the  delinquents  that  we  can  preserve  the  administra- 
tion of  justice,  the  purity  of  the  courts,  and  maintain  the  high 
standing  of  the  legal  profession — essential  elements  of  civilized 
society. 

On  a  consideration  of  the  evidence  of  the  case  in  hand,  we 
find  that  late  in  November,  1906,  the  respondent,  George  More- 
house, received  from  the  probate  court  of  this  county  the  sum 
of  $350,  which  was  the  value  of  Mrs.  Boyce's  inchoate  right  of 
dower  in  the  lands  belonging  to  her  husband,  which  had  recently 
theretofore  been  sold.  The  fact  that  he  received  the  money  is 
admitted  by  him.  Soon  after  the  receipt  of  the  money  by  Mr. 
Morehouse,  Mrs.  Boyce  and  Mrs.  Williams  appeared  at  his  office. 
Mrs.  Boyce  testifies,  and  she  is  supported  by  the  testimony  of 
Mrs.  Williams,  that  she  then  and  there  demanded  the  money 
from  Mr.  Morehouse.  This  is  denied  by  Mr.  Morehouse,  who 
claims  that  the  money  was  left  with  him  for  safe-keeping.  Mrs. 
Boycci  made  frequent  visits  to  the  office  of  Mr.  Morehouse  from 
about  the  1st  day  of  December,  1906,  to  the  25th  day  of  March, 
1907.  She  so  testifies  and  her  testimony  is  corroborated  by  Mrs. 
Williams.  She  says  that  the  purpose  of  her  visits  at  the  office 
of  Mr.  Morehouse  was  to  secure  'the  money  due  to  her  from  him. 
Mr.  Fritzinger,  the  witness  called  by  Mr.  Morehouse,  says  in  his 
testimony  that  both  Mrs.  Boyce  and  Mrs.  Williams  were  at  Mr. 
Morehouse's  office  several  times  that  winter,  and  Mr.  Morehouse 
himself  says  in  his  testimony,  in  substance,  that  he  was  greatly 
annoyed  by  Mrs.  Boyce 's  visits  both  before  and  after  March  25, 

1907. 

The  fact  is  well  established  that  she  was  there  many  times  be- 
tween the  receipt  of  the  money  by  Mr.  Morehouse  and  the  25th 
of  March,  1907,  and  that  she  was  there  to  get  the  money  due  to 
her  from  Mr.  Morehouse  we  think  there  can  be  no  question. 
There  is  no  evidence  to  show  that  she  was  there  for  any  other 
purpose.  There  was  no  business  of  hers  in  the  hands  of  Mr. 
]Vrorehouse  that  would  call  her  to  his  office.     The  fact  that  she 
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was  there  many  times  for  her  money  between  those  dates  is  in- 
consistent with  the  claim  of  the  defendant  that  he  had  her  money 
for  safe-keeping  and  was  ready  and  willing  to  turn  it  over  to  her 
at  any  time  she  demanded  it. 

We  are  satisfied  from  the  evidence  that  the  testimony  of  Mrs. 
Boyce  and  Mrs.  Williams,  in  regard  to  the  statements  made  by 
Mr.  ]\Iorehou8e  to  Mrs.  Boyce  early  in  December,  and  the  fre- 
quent demands  made  upon  him  by  Mrs.  Boyce  for  the  money, 
are  true,  and  we  have  no  difficulty  in  finding,  in  view  of  all  of 
the  circumstances  of  the  case,  that  after  receiving  her  money  Mr. 
Morehouse  appropriated  it  to  his  own  use,  and  when  she  called 
for  it  he  was  unable  to  pay  it  to  her.  According  to  his  own  state- 
ments and  admission,  and  accepting  for  the  purpose  his  version 
of  the  facts,  he  has  $150  of  her  money  which  he  has  never  offered 
to  pay,  nor  any  part  thereof,  since  March  25,  1908. 

Mr.  Morehouse  claims  that  he  borrowed  the  $350  of  Mrs.  Boyce 
on  the  25th  day  of  March,  1907,  for  one  year.  This  is  denied  by 
Mrs.  Boyce,  and  the  evidence  shows  that  she  was  a  frequent 
caller  at  his  office  after  that  date,  demanding  her  money. 

We  are  of  the  opinion  that  there  was  no  loan  of  the  $350  to 
Mr.  Morehouse  on  March  25,  1907.  That  Mrs.  Boyce  frequently 
demanded  payment  after  that  date  is  admitted  by  ]\Ir.  More- 
house, and  he  wrote  two  letters  to  her  in  which  no  mention  is 
made  of  the  loan  of  the  money.  We  can  not  conceive  why  Mr. 
Morehouse,  if  he  was  unable  to  pay  the  money  in  July  and  Aug- 
ust of  1907,  did  not  mention  the  fact  of  the  loan  in  the  letters,  if 
he  had  borrowed  the  money.  If  he  had  in  fact  borrowed  the 
money  of  her,  the  best  excuse  in  the  world  for  not  paying  het 
after  that  date  would  be  that  he  had  borrowed  it  for  one  year  and 
was  not  bound  to  pay  it  until  the  year  had  expired. 

The  execution  of  the  written  instruments  called  receipts,  in- 
troduced in  evidence,  is  involved  in  more  or  less  uncertaintv. 
Mrs.  Boyce  is  positive  that  she  never  received  the  so-called  **  first 
receipt. ''  Mr.  Morehouse  squarely  contradicts  her  in  that  re- 
spect. The  fact  that  the  so-called  **  second  receipt, '*  given  March 
25,  1907,  bears  date  December,  1906,  is  not  satisfactorily  ex- 
plained. But  however  the  fact  may  be  in  regard  to  the  execu- 
tion of  the  receipts,  we  are  satisfied  on  the  whole  case  that  Mr. 
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Morehouse,  at  least  from  November,  1906,  to  the  25th  day  of 
March,  1907,  was  guilty  of  failing  to  pay  to  his  client  the  money 
that  had  been  collected  by  him  for  her,  and  therefore  is  guilty 
of  misconduct  in  oflBce. 

The  retention  of  money  of  his  client  by  an  attorney  for  four 
months,  without  any  excuse  or  right  to  do  so,  in  the  face  of  re- 
peated demands  upon  him  for  it,  is  misconduct  in  office.  And 
upon  the  question  of  the  loan  we  find  that  there  was  no  loan, 
and  consequently  Mr.  Morehouse  was  guilty  of  misconduct  in 
office  after  March  25,  1907 ;  and  in  fact,  as  we  have  before  stated, 
has  been  guilty  of  failing  to  pay  Mrs.  Boyce,  according  to  his 
own  claims,  the  $150  which  he  does  not  deny  has  been  due  her, 
since  March  25,  1908. 

In  determining  what  judgment  should  be  rendered  in  this  case 
we  have  taken  into  consideration  that  there  is  but  a  single 
charge  against  the  defendant.  If  he  had  told  the  truth  upon 
the  witness  stand,  as  we  believe  it  to  be,  he  would  have  stood  in 
a  better  light  before  the  court.  But  notwithstanding  that,  and 
in  view  of  all  of  the  facts  and  circumstances  of  the  case,  the 
judgment  of  the  court  is  that  he  be  suspended  from  the  prac- 
tice of  the  law  for  the  period  of  one  year  from  this  date,  and 
pay  the  costs  of  the  prosecution  of  the  charge. 

I  am  compelled  to  say  that  our  finding  and  judgment  in  this 
case  is  that  of  a  majority  only  of  the  court.  One  of  our  number 
is  of  the  opinion  that  the  evidence  is  insufficient  to  warrant  a 
finding  of  guilty  of  misconduct  in  office,  and  he  therefore  dis- 
sents from  the  judgment  of  the  majority  of  the  court. 


\ 
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PLEAS  OP  NEGLIGENCE  AND  OP  CONTRIBUTORY 

NEGLIGENCE. 

Common  Pleas  Court  of  Franklin  County.  . 

Poster  H.  Latham  v.  The  Columbtts  Railway  &  Light 

Company. 

Decided,  February  3.  1909. 

Pleading — Averments  Making  Negligence  Available  as  a  Defense — Negli- 
gence tohich  is  Exclusive  and  Negligence  which  is  Contributory 

Prejudicial    Averments — General    Denial — Averments    Leading    to 

Confusion  in  Admission  of  Evidence  and  Charge  of  the  Court 

Special  Pleas — Confession  and  Avoidance. 

1.  An  averment  in  an  answer  to  an  action  for  personal  injury  that  the 

same  was  caused  by  plaintiff's  own  carelessness  and  negligence,  is 
not  tantamount  to.  but  is  clearly  distinguishable  from,  a  plea  of 
contributory  negligence. 

2.  An  averment  In  an  answer  that  the  injury  was  caused  hy  the  plaint- 

iff's own  carelessness  and  negligence  coupled  with,  and  in  addition 
to,  a  general  denial  therein,  is  immaterial  and  may  prejudice  either 
party,  and  should  therefore  be  stricken  out  upon  motion. 

F.  S.  Monneit,  for  plaintiff. 

Booth,  Keating,  Peters  &  Fomerene,  contra. 

KiNKSAD;  J. 

This  is  an  action  for  personal  injury  alleged  to  have  been 
caused  by  the  negligence  of  defendant. 

Plaintiff  avers  that  he  was  in  the  act  of  stepping  on  to  the 
lower  front  step  of  a  car  of  the  defendant,  and  that  while  in  the 
act  of  taking  passage  on  the  car,  the  motorman  and  conductor 
maliciously  and  purposely  and  negligently  started  the  car  with 
a  forward  sudden  jerk,  throwing  him  in  front  of  the  truck  of 
the  car,  the  wheels  running  over  him,  injuring  him  as  allege<l 
in  the  petition. 

Defendant  answers  admitting  that  plaintiff  wa.s  injured  at 
the  time  and  place  alleged,  and  '*  further  answering  said  peti- 
tion denies  each  and  every  allegation  therein  contained  not 
hereinbefore  by  it  expressly  admitted  to  be  true,  and  avers  that 
whatever  injuries  the  plaintiff  received  at  the  time  and  plac«? 
stated  were  caused  by  his  own  carelessness  and  negligence  in 
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carelessly  and  negligently  attempting  to  get  on  said  passenger 
ear,  which  was  south  bound,  from  the  east  side  and  at  the  front 
end  thereof  when  it  was  in  motion." 

Plaintiff  files  a  motion  to  strike  from  the  answer  as  redundant 
and  irrelevant  the  following: 

"And  avers  that  whatever  injuries  the  plaintiff  received  at 
the  time  and  place  stated  were  caused  by  his  own  carelessness 
and  negligence  in  carelessly  and  negligently  attempting  to  get  on 
said  passenger  car,  which  was  south  bound,  from  the  east  side 
and  at  the  front  end  thereof  when  it  was  in  motion/' 

It  is  asked  further  that  if  the  last  motion  be  overruled,  the 
last  allegation  just  quoted  should  be  made  definite  and  certain, 
by  stating  the  precise  nature  of  the  defense  it  may  claim  thereby ; 
also  to  state  whether  the  alleged  carelessness  and  negligence  of 
plaintiff  contributed  to  his  injury. 

The  motion  seeks  also  to  have  the  alleged  defenses  separately 
stated  and  numbered. 

It  is  argued  in  support  of  the  motion  that  the  allegation 
quoted  is  tantamount  to  a  plea  of  contributory  negligence,  or 
rather  the  effort  of  plaintiff  is  to  compel  the  defendant  to  allege 
that  the  negligence  of  plaintiff  contributed  to  the  negligence  of 
the  company  in  producing  the  injury  described  in  the  petition. 
It  is  contended  that  to  render  the  claim  that  the  plaintiff  has 
been  guilty  of  negligence,  available  as  a  defenso,  defendant  must 
plead  such  negligence  as  coiitribuiing  directly  to  the  injury  of 
which  complaint  is  made. 

On  the  other  hand  it  is  urged  that  the  averment  challenged  is 
not  a  plea  of  contributory  negligence  en  the  part  of  the  plaintiff; 
that  there  is  in  it  no  concession  of  negligence  on  the  part  of  the 
defendant  to  which  the  negligence  of  the  plaintiff  could  have 
contributed- 

The  averment  is  made  by  defendant  in  its  present  form  no 
doubt  because  of  the  rule  laid  down  in  Traction  Co.  v.  Forest^ 
73  0.  S.,  1,  and  in  Traction  Co.  v.  Stephens,  75  0.  S.,  171.  It  is 
stated  in  the  opinion  in  the  Forest  case,  and  Traction  Co.  v.- 
Stephens,  75  0.  S.,  171,  that  contributory  negligence  on  the' 
part  of  the  plaintiff  implies  negligence  on  the  part  of  the  de- 
fendant ;  that  contributory  negligence  can  not  exist  unless  there 
has  been  some  negligenoe  nn  the  part  of  the  defwidant.     Tt  may 
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be  urged  that  this  statement  was  not  essential  to  the  decision,  as 
no  plea  of  contributory  negligence  was  made  in  the  case,  the  an- 
Bwer  consisting  of  a  general  denial.  In  the  Stephens  case,  75 
0.  S.,  171,  the  pleading  of  defendant  was  a  general  denial,  and 
the  trial  court  erroneously  charged  the  jury  on  contributory 
negligence,  when  there  was  no  such  issue  presented  by  the  plead- 
ings.   Davis,  J.,  says  that: 

''The  defense  of  contributory  negligence  is  inconsistent  with 
a  defense  entirely  upon  the  ground  that  the  defendant  was  guilty 
of  no  negligence  whatever;  because  the  very  definition  of  con- 
tributory negligence  implies  that  there  was  some  negligence 
on  the  part  of  the  defendant.'' 

No  doubt  there  are  in  actual  practice  many  cases  according 
to  the  evidence  adduced,  where  the  line  of  demarkation  between 
contributory  negligence  and  sole  negligence  of  the  plaintiff  is 
shadowy  and  obscure.  Because  of  this  fact,  and  because  the 
pleader  may  be  in  doubt  as  to  what  the  evidence  will  prove,  it 
may  be  difficult  for  the  pleader  to  determine  the  form  of  his  plea. 

The  plea  of  contributory  negligence  is  in  effect  saying  that 
the  defendant  may  have  been  negligent,  which  may  be  the  occa- 
sion of  some  harm  to  the  plaintiff,  yet  the  immediate  cause  of 
the  injury  is  not  the  want  of  care  on  the  part  of  the  defendant, 
but  that  it  is  due  to  the  failure  of  plaintiff  himself.  Contribu- 
tory negligence  can  not  be  invoked  unless  it  is  a  proximate  cause 
of  the  injury.  North  B,  Ry.  Co.  v.  Calderwood,  80  Ala.,  247; 
s.  c,  18  Am.  St.,  105. 

Contributory  negligence,  therefore,  presupposes  negligence, 
and  can  exist  only  as  a  co-ordinate  or  counterpart.  A  general 
denial  in  effect  claims  that  a  defendant  has  exercised  ordinary 
care  and  caution.  Under  such  a  plea,  negligence  on  the  part  of 
the  defendant  is  the  issue,  and  if  any  injury  has  been  caused,  it 
must  occur  only  by  the  negligence  of  the  plaintiff,  which  can  not 
be  considered  contributory,  but  original  negligence.  If  there 
is  no  negligence  of  defendant  which  causes  the  injury,  there  is 
then  no  occasion  for  the  consideration  of  contributory  negli- 
gence. Martiii  v.  Highland  Park  Mfg.  Co.,  128  N.  C,  264  (83 
Am.  St.,  671). 

It  can  not  be  claimed  that  an  allegation  of  sole  negligenoe  of 
plaintiff  is  the  same  as  a  plea  of  oontnbutory  nAgligenoei 
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An  allegation  that  the  injury  complf^ined  of  was  caused  solely 
by  the  negligence  of  the  plaintiff,  presents  the  same  issue  as 
does  a  general  denial.  That  being  true,  there  is  no  occasion 
for  such  an  averment  in  connection  with  a  general  denial,  and 
it  is,  therefore,  surplusage  and  immaterial,  no  material  issue  being 
thereby  presented. 

It  is  urged,  however,  in  support  of  the  propriety  of  such  alle- 
gation, that  it  is  not  every  immaterial  averment  in  a  pleading 
that  the  court  will  strike  out ;  that  it  must  not  only  be  immater- 
ial, but  it  must  be  prejudicial  in  some  way  to  the  plaintiff  as  well ; 
that  is.  it  must  be  an  unfair  advantage  to  the  party  pleading  it. 

Section  5087  authorizing  redundant  and  irrelevant  matter  to 
be  stricken  out  on  motion  of  the  party  prejudiced  thereby,  shows 
that  questions  of  prejudice  or  unfair  advantage  to  one  side  or 
the  other  are  to  be  considered  upon  motions  to  strike  out  imma- 
terial allegations  in  a  pleading. 

It  may  be  difficult  to  foretell  whether  the  allegation  sought  to 
])e  stricken  out  in  this  ca-so  will  result  in  prejudice  to  plaintiff. 
Ihider  the  pleadings  as  they  now  stand  in  this  case,  the  issues 
are  made  up,  no  further  pleading  on  the  part  of  the  plaintiff  be- 
ing necessary,  and  at  trial  it  would  be  the  duty  of  the  court  to 
state  them  to  the  jury.  They  are  simple.  Plaintiff  says  that 
the  injury  was  caused  by  the  negligence  of  the  defendant,  while 
the  defendant  by  means  of  its  general  denial  denies  this.  If  that 
be  true  it  was  a  mere  accident.  Defendant  may  show  that  it 
was  the  fault  of  the  plaintiff,  or  that  the  injury  was  caused  in 
somp  other  way  not  connected  with  the  acts  of  defendant.  It 
becomes  the  duty  of  the  court  under  the  pleadings  as  they  now 
stand,  not  to  permit  defendant  to  introduce  evidence  to  show 
contributory  negligence  on  the  part  of  plaintiff,  and  it  has  no 
power  to  charge  the  jury  respecting  contributory  negligence 
unless  plaintiff's  own  evidence  tends  to  show  that  he  was  at  fault. 

It  is  quite  apparent  that  an  allegation  of  sole  negligence  fol- 
lowing a  general  denial,  might  give  rise  to  much  contention  and 
confusion  during  trial,  both  in  respect  to  the  admission  of  testi- 
mony and  in  the  charge  to  the  jury. 

If  the  allegation  of  sole  negligence  as  it  now  stands  should  b(» 
left  in  the  pleading,  contentions  may  arise  over  questions  of  evi- 
dence, the  character  and  effect  of  the  evidence,  as  may  make  it 
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incumbent  upon  the  court  to  specially  charge^  the  jury  in  such 
way  as  to  differentiate  between  sole  negligence  and  contributory 
negligence,  which  is  liable  to  prejudice  either  side. 

It  is  common  experience  that  in  the  trial  of  this  class  of 
cases,  even  where  there  is  no  plea  of  contributory  negligence,  the 
admission  of  evidence  of  acts  and  conduct  disclosing  both  negli- 
gence on  the  part  of  defendant  as  well  as  on  the  part  of  the 
plaintiff,  will  be  inevitable. 

Trial  courts  frequently  experience  some  difficulty  in  framing 
instructions  where  no  plea  of  contributory  negligence  is  made, 
but  some  evidence  is  properly  admitted  which  shows  negligence 
on  the  part  of  both  parties. 

But  it  seems  clear  that  if  plaintiff  should  by  his  own  evi- 
dence disclose  that  he  was  guilty  of  contributory  negligence 
proximately  causing  the  injury,  jn  connection  with  that  of  de- 
fendant, defendant  is  entitled  to  take  advantage  thereof,  and 
the  trial  court  would  be  justified  in  giving  speciaj  instructions 
with  reference  thereto,  although  the  defendant  may  not  be  en- 
titled under  his  general  denial  to  add  anything  by  way  of  con- 
tributory negligence.  This  principle  is  recognized  in  Traction 
Co.  V.  Forest,  73  0.  S.,  1. 

For  the  foregoing  rea.sons,  and  because  of  an  apparent  grow- 
ing practice  since  the  decisions  of  the  Suprome  Court  in  the 
cases  cited  in  this  opinion,  to  depart  from  the  well  settled  rules 
of  pleading  in  such  cases,  it  seems  imperative  that  we  should  ad- 
here to  these  well  settled  rules,  and  that  the  motion  to  strike  out 
the  allegation  of  sole  negligence,  following  the  general  denial, 
should  be  sustained,  which  is  accordingly  done. 

This  is  in  conformity  to  precedent  in  oth?r  jurisdictions. 
For  example,  in  Ellet  v.  aS7.  L.  d:  C.  1{,  R.  Co.,  76  Mo.,  518, 
which  was  an  action  for  personal  injury  against  a  railroad  com- 
pan5%  defendant  filed  a  general  denial,  and  also  a  special  plea 
that  the  injury  was  caused  by  a  thunderstorm.  It  was  held  that 
the  special  plea  should  be  stricken  out,  as  the  matter  contained 
could  be  shown  under  a  general  denial. 

A  paragraph  of  an  answer  in  an  action  for  personal  injuries 
to  a  railroad  employe,  alleging  that  he  was  not  in  the  line  of  his 
duty  because  the  accident  happened  during  the  noon  hour  is 
properly  stricken  out  where  the  answer  contains  a  general  denial, 
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and  the  complaint  alleges  that  plaintiff  was  in  the  line  of  his 
duty  when  injured.  Evansville  dk  C.  R,  R.  Co.  v.  Maddux,  134 
Ind.,  571. 

In  Wilson  v.  Railway  Co.,  51  S.  C,  79,  it  was  held  that  the 
defense  that  an  injury  <sau8ed  by  a  fellow-servant  was  ad- 
miadble  under  the  general  denial.  To  the  same  effect,  Kaminski  v. 
Iron  Works,  167  Mo.,  462. 

The  direct  question  presented  by  the  motion  was  decided  in 
Kennedy  v.  Railway  Co.f  59  9.  C,  535  (1901),  where  it  was  he'd 
that  under  a  general  denial  the  defendant  may  show  that  the 
injury  was  caused  solely  by  plaintiff**  negligence,  since  thi^ 
goes  to  controvert  the  allegations  of  defendant's  negligence  con* 
tained  in  the  petition. 

In  Codgell'v.  R.  R,  Co.,  132  N.  C,  855,  the  answer  alleged  that 
the  intestate's  death  was  not  caused  by  any  negligence  of  the 
defendant  but  by  his  own  negligence. 

The  court  held  that  this  was  not  the  statement  of  contributory 
negligence,  **for  the  law  when  contributory  negligence  exists, 
pre-siipposes  the  negligence  of  the  defendant,  which  is  denied  in 
the  answer,"  •  •  •  and  that  "the  answer  in  this  respect 
did  not  state  any  matter  which  could  not  have  been  considered 
under'lhe'*  denial.  See,  also,  Wafkinds  v.  Roxiihcrn  Pas.  R.  Co., 
«8  Fed.,  710  (29  Cyc,  582). 

The  sole  negligence  being  admissible  under  a  general  denial, 
the  allegation  assumes  an  argumentative  form,  and  is  objection- 
able for  that  reason. 

Under  a  plea  of  general  denial  or  of  sole  negligence  of  plaint- 
iff, the  defendant  is  limited  to  proof  showing  that  the  defendant 
was  wholly  without  fault,  and  that  the  injury  was  caused  either 
through  the  plaintiff's  sole  fault,  or  by  some  other  cause  wholly 
disconnected  with  the  neglect  of  defendant. 

If  the  claim  of  defendant  be  other  than  a  general  denial,  his 
plea  must  be  by  way  of  confession  and  avoidance,  which  is  just 
as  potent  as  it  ever  was  in  the  old  system.  If  defendant  wishes 
to  plead  the  contributory  negligence  of  plaintiff,  it  must  be  in 
the  form  of  the  defense  of  contributory  negligence,  which,  as 
stated  by  Davis,  J.,  in  Traction  Co.  v.  Stephens,  75  O.  S.,  178, 
**is  inconsistent  with  a  defen.se  entirely  upon  the  ground  that 
the  defendant  was  guilty  of  no  negligence/^  a  rule  that  has 
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existed  so  long  that  the  memory  of  man  runneth  not  to  the  con- 
trary. 

The  only  way  that  a  defendant  can  avoid  the  force  of  this  rule, 
and  still  have  the  benefit  of  the  defense  of  contributory  negli* 
gence,  so  as  to  take  advantage  of  evidence  which  may  tend  to 
establish  this  defense,  is  to  plead  the  general  denial  and  the  de* 
fense  of  contributory  negligence  in  alternative  form,  which 
method  of  pleading  is  generally  sanctioned.  Defendant  may 
very  properly  deny  negligence  on  its  part,  but  claim  that,  if  it 
be  found  that  it  is  guilty  of  some  negligence,  the  plaintiff  waji 
guilty  of  contributory  negligence  proximately  causing  the  in* 
jury,  setting  out  the  facts,  and  separately  stating  and  numbei*» 
ing  his  defenses. 

The  rule  permitting  alternative  claims  is  more  liberally  exer- 
cised in  favor  of  a  defendant  in  pleading  his  defenses,  than 
to  plaintiff  in  the  duplicate  statement  of  his  cause  of  action. 

The  first  branch  of  the  motion  is  sustained,  which  disposes  of 
the  alternative  grounds  thereof.  Leave  is  granted  defendant  to 
amend. 


PLACE  FOR.  HOLD1N3  EXECUTORS'  SALtS  AT 

PUBLIC  VENDUE. 

Pro!:ate  Court  of  Hamilton  County. 
James  J.  Smiley,  Executor,  v.  John  Cook,  a  Minor,  et  al.  * 

Decided,   March,   1907. 

Judicial  Sales — Provisions  of  Section  6161  Which  are  Dyrectory  Onlu — 
Irregularities  Which  may  be  Cured  by  Confirmation — Order  for 
Executor's  Sale  Silent  as  to  Place — Sale  Made  at  Auction  on  the 
Premises — Purchaser  Takes  a  Oood  Title. 

1.  The  provision  of  Section  6161,  relating  to  sales,  by  executors  and 
administrators,  that  "the  sale  be  made  at  public  vendue,  at  the  door 
of  the  court  house  in  the  county  in  which  the  order  of  sale  shall 
have  been  made,  or  at  such  other  place  as  the  court  may  direct," 
is  directory  only,  and  not  mandatory;  and  where  the  order  of  sale 
is  silent  as  to  the  place  where  the  sale  shall  be  made,  and  the  ex- 
ecutor sells  the  property  at  auction  on  the  premises,  the  purchaser 
takes  a  good  title. 

•  Affirmed  by  the  Supreme  Court  without  report,  Caito  v.  Smiley,  Ex- 
ecutor, 79  Ohio  State. 
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2.  It  is  not  within  the  discretion  of  the  court  to  set  aside  the  sale,  on 
the  ground  that  it  waa  made  upon  the  premises  without  any  or- 
der of  court  so  directing,  where  it  appears  that  the  property  was 
properly  advertised,  and  there  was  competitive  bidding  which  re- 
sulted in  a  sale  for  considerably  more  than  the  appraised  value, 
and  the  parties  who  are  interested  in  the  proceeds  are  satisfied  with 
the  sale. 

Frank  R,  Morse,  for  J.  B.  Caito. 

8,  A,  West,  John  Nichols  and  James  J,  Smiley^  for  executor 
and  distributees. 

Malsbary,  J. 

In  an  action  in  this  court  brought  by  James  J.  Smiley,  execu- 
tor of  the  last  will  and  testament  of  Bridget  Cook,  deceased,  to 
sell  real  estate  to  pay  debts  of  the  deceased,  an  order  of  sale  was 
issued,  describing  the  premises  to  be  sold,  and,  among  other 
things,  directed  said  executor  to  **  proceed  to  advertise  and  sell 
said  real  estate,  according  to  law,  at  public  sale,  on  the  follow- 
ing terms,  to-wit."  Nothing  more  was  recited  in  said  order  re- 
lating to  the  place  of  holding  and  making  said  sale. 

Section  6161,  Revised  Statutes  of  Ohio,  by  authority  of  which 
this  order  to  sell  was  issued,  reads,  so  far  as  relates  to  the  place 
where  the  sale  was  to  take  place,  as  follows: 

*'Th^  sale  shall  be  made  at  public  vendue  at  the  door  of  the 
court  house  in  the  county  in  which  the  order  of  sale  shall  have 
been  made,  or  at  such  other  place  as  the  court  may  direct." 

The  return  of  sale  is  silent  as  to  the  place  of  sale,  but  the  proof 
of  publication  of  the  advertisement  of  sale  on  file  in  this  case 
shows  that  the  property  was  sold  on  the  premises,  and  was  so 
advertised  to  bo  sold. 

It  is  further  admitted  by  cgunsel  in  the  ease  for  all  parties  that 
the  property  was  offered  and  sold  on  the  premises,  and  that  all 
other  proceedings  in  the  case  are  regular. 

This  matter  now  comes  before  the  court  on  the  motion  of  J. 
B.  Caito,  a  purchaser  at  said  sale,  by  his  counsel,  to  set  aside  the 
return  of  the  sale  made  by  the  plaintiff  executor  herein,  because 
the  sale  was  made  on  the  premises  and  not  at  the  door  of  the 
court  house,  and  also  on  the  motion  of  the  plaintiff  to  confirm 
said  sale. 

It  is  claimed  that  as  the  statute  and  the  order  fixed  the  place 
of  sale  at  the  door  of  the  court  house,  a  sale  on  the  premises  would 
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be  such  an  irregularity  as  could  not  be  cured  by  an  order  of 
confirmation. 

If  this  position  is  well  taken  in  law,  then  the  purchaser  would 
not  get  a  good  and  suflScient  title  to  the  property,  and  his  motion 
should  be  granted. 

If,  on  the  other  hand,  this  irregularity  can  be  cured  by  a  de- 
cree of  confirmation,  and  the  title  thereby  be  made  good  in  the 
purchaser,  the  motion  to  confirm  should  be  granted. 

The  legal  proposition  resulting  is  whether  the  statute  govern- 
ing the  place  of  sale,  in  cases  of  this  kind,  is  mandatory  or  direc- 
tory. 

I  find  the  prin^^iple  that  governs  in  this  case  laid  down  and 
discussed  by  the  Supreme  Court  of  the  United  States  in  Wheaton 
V.  Sexton,  4  Wheat.,  503. 

I  have  come  to  this  conclusion  after  an  examination  of  all 
the  cases  cited  in  the  briefs  filed  in  this  case.  It  is  there  laid 
down  that  the  title  of  the  purchaser  depends  upon  the  judgment, 
the  levy  and  the  deed.  This  decision  is  followed  in  the  case  of 
Lessee  of  Allen  v.  Parish^  in  the  3d  Ohio  Reports,  at  page  187. 
In  that  case,  as  I  think,  involving  the  same  principle  as  the  ca<90 
at  bar,  the  Supreme  Court  of  Ohio,  in.  commenting  on  the 
Wheaton  case,  uses  the  following  language : 

**The  purchaser  depends  upon  the  judgment,  the  levy  and  the 
deed;  all  other  questions  are  between  the  parties  to  the  judg- 
ment and  the  marshal.  Whether  the  marshal  sells  before  or  after 
the  return,  whether  he  makes  a  correct  return,  or  no  return  at  all, 
to  the  writ,  is  immaterial  to  the  purchaser,  provided  the  writ  was 
dulv  issued  and  the  levy  made  before  the  return.  Substantial!  v 
the  same  doctrine  has  been  recognized  in  the  courts  of  most  of 
the  states  where  lands  are  sold  upon  execution  to  satisfy  judg- 
ments." 

The  Supreme  Court,  after  citing  cases  from  the  different  states 
in  support  of  this  principle,  say  further: 

*'It  is  a  well-settled  doctrine  of  the  English  courts  that  the  ir- 
regularity of  the  sheriff's  proceedings  in  sales,  will  not  vitiate 
the  right  of  the  purchaser,  provided  he  had  an  execution  author- 
izing him  to,  and  he  did  in  fact  levy  and  sell.  The  purchaser 
must  look  to  see  there  is  a  judgment  upon  which  to  found  an  ex- 
ecution ;  that  an  execution  has  been  issued,  and  a  levy  made,  but 
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is  not  bound  to  inquire  into  the  regularity  of  all  the  ministerial 
acts  of  the  sheriff  before  or  after  the  sale." 

The  point  in  the  case  of  Allen  v.  Parish,  from  which  I  have 
quoted,  decided  that  where  the  sheriff  had  neglected  to  make  an 
appraisement,  the  title  was  still  good  in  the  purchaser,  because 
the  making  of  the  appraisement  was  a  ministerial  duty  in  its 
nature,  not  essential  to  make  good  title.    The  oourt  say : 

''This  section  has  ever  been  considered  as  directory  to  the 
sheriff,  and  any  failure  or  neglect  of  his  to  comply  with  the  direc- 
tions it  contains  might  subject  him  to  a  penalty  or  an  action  at 
the  suit  of  the  party  injured,  but  would  not  render  his  deed  to 
a  purchaser  void.** 

In  the  case  of  Lesaee  of  Stall  V.  Macalesterf  reported  in  the  9th 
Ohio,  at  page  19,  the  court  say : 

«<  •  •  •  ^g  think  that  the  title  of  a  purchaser  at  an  ad- 
ministrator's sale  will  be  sustained,  although  the  legal  notice  may 
not  have  been  given.  *  * 

In  the  last  cited  case  the  sheriff,  by  mistake,  advertised  the 
property  four  times,  when  the  statute  required  the  advertise- 
ment to  be  made  more  than  four  times. 

In  the  case  at  bar,  as  the  sale  was  made  by  the  plaintiff  execu- 
tor, who  is  a  ministerial  officer  of  the  court,  and  the  place  of 
sale,  according  to  the  principle  applicable  to  this  case,  not  being 
in  its  very  nature  an  essential  to  make  good  title,  it  seems  c!oar 
that  the  statute  relating  to  the  place  of  sale  is  directory,  and 
not  mandatory. 

This  being  the  law  of  the  case,  the  further  rule  has  been  laid 
down  by  the  courts,  that  whether  a  sale  should  or  should  not  be 
confirmed  and  distribution  of  the  proceeds  or  a  new  sale  ordered, 
rests  in  the  sound  discretion  of  the  court,  in  view  of  all  the  facts 
and  circumstances  of  the  case.  In  the  case  at  bar,  it  appears 
that  the  property  must  have  been  properly  advertised,  as  there 
was  competitive  bidding,  which  resulted  in  the  property  selling 
for  a  considerable  sum  above  the  appraisement. 

It  further  appears  that  all  of  the  parties  to  the  suit,  who  are 
interested  in  the  distribution  of  the  proceeds,  are  satisfied  with 
the  sale.  This  would  indicate  that  a  proper  offer  of  the  prop- 
erty had  been  made  by  the  executor,  and  a  fair  price  obtained 
for  the  same. 
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If  it  should  appear  in  a  case  like  this  from  the  facts  that  sub- 
stantial justice  had  not  been  done  all  patties  interested,  then 
it  would  be  sound  discretion  on  the  part  of  the  court  to  set  aside 
the  sale  and  order  a  new  one.  If  the  court  has  discretion  in  a 
matter  of  this  nature,  it  f  ololws  necessarily  that  the  duty  imposed 
by  the  statute,  as  to  the  place  of  sale,  is  directory,  and  not  man- 
datory. 

But  the  only  thing  that  the  purchaser  can  ask  Is  that  he  get 
a  good  title.  This,  it  seems  to  me,  under  the  principle  of  law 
governing  this  case,^he  will  get,  upon  a  proper  confirmation  of 
th^  sale  and  the  execution  and  delivery  of  a  deed  to  him  from 
the  executor  in  due  form.  It  follows,  therefore,  that  the  motion 
of  the  purchaser  to  s^t  aside  the  sale  must  be  overrided,  and 
that  the  motion  of  the  plaintiff  executor  to  confirm  said  sale 
should  be  granted. 


VALUES  or  LEASEHOLD  AND  REVERSIONARY  INTERESTS  IN 
PROPERTY  APPROPRIATED  BY  A  MUNiaPALlTY. 

Common  Pleas  Court  of  Hamilton  County. 
City-  op  Cincinnati  v.  Adam  Mueller. 

Decided,  February,  1909. 

Municipal  Corporations— Appropriation  for  Street  Purposes— Findinrfs 
08  to  Values  of  Leaseholds  and  Reversionary  Interests — When  to 
he  Made — Weight  of  Evidence  as  to  Values — Reasonable  Differences 
of  Opinion  as  to  Values, 

In  an  action  by  a  municipality  for  appropriation  of  property  for  street 
purposes,  lessees  can  not  demand  a  determination  of  the  respect- 
ive values  of  their  leasehold  Interests  and  the  reversionary  inter- 
ests, until  the  city  has  elected  to  take  the  property  at  the  price 
fixed  by  the  jury  and  the  money  in  payment  therefor  has  been  de- 
posited subject  to  order  of  court. 

Albert  H.  Morrill  and  Charles  F.  Hornherger,  for  Xh?  city. 
Gideon  C.  Wilson,  Judson  Harmon,  G.  F.  Osier,  P.  A.  Heece, 
George  l\  Stimson  and  W,  C\  McLean,  for  the  property  owners. 
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Hunt,  J. 

This  is  an  action  Brought  by  the  City  of  Cincinnati  to  assess 
compensation  to  the  owners  of  a  strip  of  ground  thirty-four 
feet  in  width  on  the  west  side  of  Gilbert  avenue  from  McMillan 
street  to  Florence  avenue,  appropriated  by  ordinance  of  council 
for  widening  Gilbert  avenue. 

The  values  of  seven  distinct  lots  or  parcels  of  land  are  in  con- 
troversy. The  aggregate  verdict  as  to  these  lots  is  $93,712.  The 
property  was  advantageously  situated,  some  of  it  on  and  the 
rest  of  it  near  a  central,  if  not  the  most  central,  hilltop  business 
corner,  and  the  evidence  as  to  the  value  of  the  ground  reason- 
ably and  greatly  differed,  thereby  giving  the  jury  considerable 
latitude  as  to  what  would  be  a  reasonaUle  verdict. 
•  After  the  verdict  a  motion  for  a  new  trial  was  duly  filed  by 
the  property  owners.  The  city  filed  no  such  motion.  The 
decision  upon  the  motion  was  reserved  only  as  to  the  weight  of 
the  evidenxie. 

Thij  question  being  a  question  as  to  the  value  of  the  prop- 
erty was  peculiarly  within  the  province  of  the  jury.  The  char- 
acter of  the  property  was  such  that  there  could  be  a  considerable 
difference  in  opinion  as  to  its  value,  and  upon  this  conflicting 
evidence,  especially  as  it  was  expert  testimony,  there  could 
reasonably  be  considerable  difference  in  the  opinions  to  be 
formed  from  such  evidence. 

After  a  careful  examination  of  the  evidence  the  court  does 
not  come  to  the  same  conclusions  in  all  respects  as  determined  by 
the  verdict  of  the  jury,  but  such  differences  are  such  as  might 
exist  between  reasonable  men,  and  therefore  are  not  such  as 
would  warrant  the  court  upon  a  motion  for  a  new  trial,  in  say- 
ing that  the  verdict  or  any  part  of  it  is  not  sustained  by  the 
evidence. 

There  was  another  question  passed  upon  during  the  trial  in 
this  case,  which  I  have  been  asked  to  reconsider.  That  is  as  to 
the  right  of  certain  lessees  of  some  of  the  property  described  in 
the  petition,  who  were  made  parties  defendant  by  the  city,  to 
have  the  value  of  their  leasehold  interests  and  the  value  of  the  re- 
versionary interests  separately  determined  by  the  jury  impan- 
neled  to  assess  the  value  as  between  the  city  and  the  property 
owners. 
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The  lessees  offered  testimony  as  to  the  value  of  their  leasehold 
interests,  and  objection  thereto  being  made  by  the  city,  the  court 
sustained  such  objection. 

There  is  no  question  but  that  the  lessees  are  owners  of  a  prop- 
erty right  which  can  not  be  taken  •  without  compensation.  As 
such  owners,  they  are  proper  and  necessary  parties  in  a  pro- 
ceeding brought  to  assess  the  value  of  the  property  sought  to  be 
taken,  but  so  are  other  owners  whose  rights  may  be  joint,  in  com- 
mon, by  way  of  mortgage  or  in  any  other  form. 

The  property  being  taken  for  street  purposes  could  be  taken 
under  Article  I,  Section  5  of  our  Constitution,  and  the  compen- 
sation assessed  and  paid  afterwards,  so  that  there  is  no  con- 
stitutional right  in  the  owners,  jointly  or  severally,  to  have 
their  compensation  fixed  and  paid,  or  deposited  before  the  tak- 
ing. The  Legislature  has,  therefore,  the  right  to  determine  the 
method  of  taking  by  the  city,  and  the  order  of  procedure  to  be 
followed  in  a.ssessing  compensation,  so  long  as  such  method  does 
not  preelud(»  compensation  to  be  assessed  by  a  jury. 

The  city  and  the  property  owners  are  therefore  governed  by 
the  municipal  code  in  the  taking  and  assessing  the  value  of  the 
property  to  be  taken,  unless  constitutional  rights  are  violated. 

After  providing  for  the  passage  of  certain  ordinances,  resolu-. 
tions,  etc.,  Section  13  of  the  code  provides  for  the  filing  of  a 
petition  or  application  by  the  city  solicitor  in  the  court  of  com- 
mon pleas,  probate  court,  or  insolvency  court,  **  which  application 
shall  describe  as  correctly  as  possible  the  land  to  be  appropriated, 
the  interest  or  estate  therein  to  be  taken,  the  object  proposed 
and  the  name  of  the  owner  of  each  lot  or  parcel  of  land." 
After  providing  for  a  notice  to  such  owners,  Section  15  pro- 
vides for  the  impanneling  of  a  jury,  '*for  the  assessment  of 
compensation,*'  which  **jury  shall  be  drawn  and  the  trial  pro- 
ceed as  in  other  civil  actions.''  In  Section  16  it  is  provided 
**that  no  delay  in  the  proceeding  shall  be  occasioned  by  doubt 
as  to  the  ownership  of  any  property,  or  as  to  the  interests  of 
the  respective  owners,  but  in  such  crises  the  court  shall  re- 
quire a  deposit  of  the  money  allowed  as  compensation  for  the 
whole  property,  or  the  part  in  dispute;  and  in  all  cases  as 
soon  as  the  corporation  shall  have  paid  the  compensation  as- 
sessed, or  secured  its  payment  by  a  deposit  of  money  under 
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the  order  of  the  court,  possession  of  the  property  may  be 
taken.  * ' 

This  section  further  provides  that  **the  assessment  shall  be 
in  writing,  signed  by  the  jury,  and  shall  be  so  made  that  the 
amount  payable  to  the  owners  of  each  lot  or  parcel  of  land  may 
be  ascertained." 

The  statute  does  not  say  that  the  assessment  shall  be  so  made 
that  the  value  of  the  interest  of  each  owner  in  each  lot  or 
parcel  of  land  shall  be  ascertained. 

After  such  verdict  and  necessarily  after  judgment  thereon. 
Section  18  provides  that  **the  court  shall  make  such  order  as 
to  the  payment,  deposit  or  distribution  of  the  amounts  a&sessed 
as  may  seem  proper,  may  require  adverse  claimants  to  all  or 
any  part  of  the  money  or  property  to  interplead,  and  fully  de- 
termine their  rights  in  the  same  proceeding,  and  may  direct 
the  time  and  manner  in  which  the  property  condemned  shall 
be  taken  or  delivered,  and  may  if  necessary  enforce  any  order 
giving  possession."  And  further  provides  that,  '*upon  the 
payment  or  deposit  by  the  corporation  of  the  amount  assessed 
a,s  ordered  by  the  court,  an  absolute  -estate  in  fee  simple  shall 
be  vested  in  said  (corporation,  unless  a  lesser  estate  or  interest 
is  asked  for  in  the  application." 

In  this  section  the  only  assessment  by  the  jury  contemplated 
by  the  statutes  is  the  value  of  the  lot  or  parcel  of  ground,  for 
how  otherwise  could  the  city  be  vested  with  the  estate  in  fee 
simple,  or  with  the  full  estate  or  interest  in  such  lot  asked  for  in 
the  petition? 

In  none  of  these  sections  can  the  words,  **each  lot  or  parcel 
of  land,"  mean  each  separate  interest  in  any  lot  or  parcel  of 
land.  Nor  is  there  in  any  such  sections  any  requirement  that  the 
value  of  the  several  interests  in  the  said  lot  or  parcel  of  land  shall 
be  sepanitely  ascertained,  until  after  the  verdict  has  been  made 
final  by  judgment  thereon.  When  the  time  arrives  for  the  dis- 
tribution of  the  amount  of  compensation  assessed  as  to  any  lot, 
the  court,  if  advisable,  or  if  the  parties  are  entitled  thereto,  can 
and  will  submit  issues  of  fact  to  a  jury  **as  in  other  civil  ac- 
tions." If  therefore,  the  several  owners  of  separate  interests 
in  any  lot  as  to  their  respective  parts  of  such  compensation,  are 
pntitled  to  a  jury,  the  pxeraise  of  mieh  rijfht*  is  not  priwluded 
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by  the  municipal  code  aa  now  construed.  Such  right,  to  say 
the  least,  is  doubtful,  but  is  not  necessary  to  be  determined 
until  the  time  for  distribution  arrives. 

Section  22  provides  that  if  the  city  fails  to  pay  for  or  take 
possession  ''within  six  months  after  the  assessment  of  compen- 
sation,'' its  right  so  to  do  "on  the  terms  of  the  assessment'' 
shall  cease. 

The  primary  object  of  these  proceedings  seems  to  be  to  as- 
certain the  amount  which  the  city  must  pay  or  deposit  before 
taking  possession,  or  before  being  put  to  its  election  as  to 
whether  or  not  it  will  take  upon  the  terms  of  the  assessment, 
and  this  amount  or  assessment  being  ascertained  as  to  each  lot 
after  all  parties  interested  therein  have  had  an  opportunity  to 
take  part  in  the  ascertaining  of  this  amount,  to  permit  all  ques- 
tions of  .separate  or  conflicting  interests  to  be  determined  after 
the  city  has  elected  to  take.  After  the  owners  of  such  separate 
or  conflicting  interests  have  been  properly  made  parties  in  the 
assessment  of  the  value  of  each  lot  or  parcel  of  land,  and  the 
money  has  been  deposited  under  the  orders  of  the  court,  the 
city  is  no  longer  intercvsted  in  any  further  proceedings. 

Moreover,  it  would  be  a  useless  proceeding  to  determine  the 
separate  value  of  the  several  interests  in  any  lot  or  parcel  of 
land  if  the  city  should  not  elect  to  take,  or  to  determine  the 
separate  value  of  the  interests  of  the  lessor  and  lessee  until  the 
lessee's  possession  is  disturbed,  or  to  determine  the  value  of  his 
unexpired  term,  when  the  lease  is  a  short  term  of  months,  as 
are  some  of  the  leasehold  interests  in  this  case,  especially  if 
the  proceeding  had  not  been  instituted  in  the  common  pleas 
court,  but  in  the  probate  or  insolvency  courts,  from  whose  judg- 
ments there  is  a  right  of  appeal  to  the  common  pleas  court,  with- 
out giving  the  city  the  right  to  deposit  the  money  or  take  the 
property  pending  the  appeal.  Even  after  judgment  by  the 
common  pleas  court,  if  the  city  or  property  owners  should 
prosecute  error  to  the  judgment  of  the  court  upon  the  verdict 
under  Section  21,  whether  the  city  elected  to  deposit  the  money 
and  take  the  property  pending  such  error  proceeding  or  not,  thj" 
(jiiestion  of  distribution  as  between  the  lessor  and  less<»e  or  other 
interests  could  not  be  finally  determined  until  the  verdict  and 
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judgments  had  been  made  final  between  the  city  and  the  owners 
of  the  lots  or  parcels  of  ground.  If  the  city  should  not  elect 
to  pay  or  deposit  the  money  and  take  possession  before  the  ter- 
mination of  these  error  proceedings,  the  lessee  would  not  be 
disturbed  in  his  possession  and  the  pecuniary  value  of  the  lease- 
hold interests  would  be  constantly  diminishing,  and  that  of  the 
lessor  increasing,  until  the  termination  of  the  lease. 

Certain  testimony  such  as  the  rental  value  has  in  some  cases 
been  held  to  be  relevant  as  between  lessor  and  lessee  in  the  deter- 
mination of  the  separate  values  of  their  several  interests,  but  has 
been  held  to  be  irrelevant  as  between  the  citv  and  the  owners  of 
the  lots  or  parcels  of  land.  If  the  jury  is  to  determine  the  sepa- 
rate values  of  the  several  interests  at  the  same  time  at  which  they 
determine  the  value  of  the  separate  lots,  what  rule  is  the  court 
to  follow,  and  if  all  the  evidence  competent  under  either  issue 
is  admitted  what  instructions  are  to  be  given  to  the  jury? 

It  seems,  therefore,  that  the  objection  to  the  testimony  offered 
by  the  lessees  was  properly  sustained  not  only  in  accordance 
with  the  statutes,  but  in  furtherance  of  simplicity  in  the  issues 
to  be  presented  to  the  jury  and  expedition  in  the  administra- 
tion of  justice  as  between  the  parties. 
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SLAND£R  OP  TITLE. 

Common  Pleas  Court  of  Hamilton  County. 

Geobge  E.  Allen  and  Ida  A.  Allen  v.  John  A.  Sinning  and 

Cora  E.  Sinning. 

Decided,  February,  1909. 

Foreclosure — In  an  Action  for,  Blander  of  Title  not  a  Legai  Counter- 
claim— Remedy  of  Owner—Action  Against  Defendants  Jointly  not 
Maintainable,    Unless — Torts — Set-off — Section  5069, 

1.  An  action  will  lie  for  falsely  and  maliciously  making  an  oi'al  or 

written  statement  regarding  the  plaintifT's  title  to  specific  property 
or  his  property  rights,  if  special  damage  results  therefrom;  but 
where  the  result  of  the  slander  of  the  title  is  the  breaking  by  a 
proposed  purchaser  of  his  contract  of  purchase,  the  weight  of  au- 
thority makes  the  bringing  of  an  action  against  the  defaulting  pur- 
chaser for  breach  of  contract  or  specific  performance  the  proper 
remedy. 

2.  The  same  rule  which  prevents  the  bringing  of  an  action  against 

two  or  more  persons  jointly  for  slander,  applies  to  cases  of  slander 
of  title  where  no  conspiracy  or  co-operation  is  charged. 

3.  In  an  action  for  foreclosure,  an  allegation  by  the  defendant  that 

the  title  to  the  property  has  been  slandered  by  the  plaintifE,  can 
not  be  made  the  badis  of  a  counter-claim,  inasmuch  as  Ihe  tort 
alleged  does  not  grow  out  of  the  contract  upon  which  suit  has  been 
,  brought. 

L.  F.  Ratterman,  for  the  demurrer. 
Moiilinier,  Bettman  cf-  Hunt,  contra. 

Gorman,  J. 

Heard  on  demurrer  to  answer  and  cross-petition. 

The  causes  of  action  set  out  in  the  petition  are  first,  upon  four 
promissory  notes  aggregating  $2,100;  and  secondly,  a  fore- 
closure of  a  certain  real  esUte  mortgage  given  to  secure  said  notes 
by  the  defendants  to  the  plaintiffs,  which  real  estate  is  described 
ill  the  second  cause  of  action. 

The  defendants  answer,  admitting  all  the  allegations  of  the 
petition. 
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By  way  of  cross-petition  against  the  plaintiffs  the  defendants 
set  up  that  on  August  22,  1908,  they  entered  into  a  contract  with 
one  Mary  A.  Hampton  to  sell  to  her  the  premises  described  in 
the  petition  upon  certain  terms  (not  set  out  in  the  cross-peti- 
tion) involving  an  exchange  of  real  estate  and  certain  cash  con- 
siderations, and  as  a  part  of  said  agreement  for  a  sale  and  ex- 
change of  property,  said  Mary  A.  Hampton  was  to  assume  one 
of  said  notes  described  in  the  petition  for  $500  and  another  of 
the  notes  for  $600  described  in  the  petition,  and  that  after  said 
sale  and  exchange  of  property  with  Mary  A.  Hampton,  defend- 
ants intended  to  pay  off  the  notes  described  in  the  petition  as 
they  became  due,  thereby  completely  satisfying  the  obligations 
set  out  in  the  petition;  that  in  part  performance  of  said  con- 
tract between  defendants  and  said  Mary  A.  Hampton,  she  took 
possession  of  said  farm,  the  premises  described  in  the  petition, 
and  that  defendants  obtained  a  loan  for  said  Mary  A.  Hampton 
on  her  property  (presumably  not  the  property  described  in  the 
petition)  to  enable  her  to  carry  out  her  contract  with  the  de- 
fendants; that  afterwards,  on  or  about  October  23,  1908,  Mary 
A.  Hampton  refused  to  carry  out  the  terms  of  her  contract,  and 
defendants  are  informed  and  believe  that  the  reason  for  her  said 
action  and  breach  of  contract  with  defendants  was  that  plaintiffs 
in  this  case,  George  E,  Allen  afid  Ida  A,  Allen,  falsely,  mali- 
ciously and  with  intent  to  injure  these  defendants,  stated  that 
the  title  of  defendants  to  said  property  was  not  good. 

Defendants  further  aver  that  they  were  informed  and  believe 
that  the  object  of  plaintiff's  act  in  slandering  their  title  to  said 
farm  was  to  prevent  defendants  from  making  a  sale  and  ex- 
change of  said  farm,  and  thereby  preventing  defendants  from 
paying  the  notes  owing  to  plaintiffs,  so  that  the  plaintiffs  might 
bring  the  foreclosure  suit  against  defendants  and  obtain  the 
farm  back  at  a  small  price.  Defendants  say  that  their  title  to 
said  property  is  a  good  title  and  that  the  only  incumbrance  upon 
it  is  the  mortgage  described  in  the  petition  which  the  said  Mary 
A.  Hampton  knew  of  at  the  time  of  entering  into  her  contract 
of  sale  and  exchange  of  property  with  defendants. 

Defendants  further  aver  that  they  have  not  been  able  to  dis- 
])ose  of  said  property  and  that  they  have  been  specially  damaged 
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by  the  action  of  the  plaintiffs  in  the  sum  of  $1,500,  and  that  they 
are  entitled  to  punitive  damages  for  the  malicious,  harmful  and 
slanderous  acts  of  the  plaintiffs  in  the  sum  of  $600,  and  they  pray 
for  judgment  on  their  cross-petition  in  the  sum  of  $2,100,  which 
they  ask  may  be  set  off  against  plaintiffs*  claim. 

Plaintiffs  have  filed  a  demurrer  to  this  cross-petition  on  the 
ground  the  allegations  thereof  do  not  state  a  cause  of  action 
against  the  plaintiffs. 

Counsel  for  defendants  urge  that  the  averments  of  the  cross- 
petition  constitute  slander  of  title  of  defendants  *  property,  where- 
by they  suffered  the  damages  resulting  from  a  loss  of  the  sale 
of  the  property  to  said  Mary  A.  Hampton,  all  on  account  of  the 
false  and  malicious  words  of  the  plaintiffs,  and,  in  support  of 
their  contention,  they  cite  Newell  on  Libel  and  Slander,  page 
203,  where  the  doctrine  is  laid  down  that  defamation  of  one's 
title  to  property,  real  or  personal,  is  actionable  upon  the  same 
principles  of  law  that  render  defamation  of  character  actionable ; 
and  it  seems  to  be  now  well  settled  that  an  action- will  lie  for 
falsely  and  maliciously  making  an  oral  or  written  statement  in 
disparagement  of  a  person 's  title  to  property  or  a  property  right, 
which  results  in  causing  the  owner  special  damage.  Burkitt  v. 
Griffith,  90  Cal.,  536;  Newell  on  Libel  and  Slander,  pages  203- 
208;  Foulkard's  Starkie  on  Slander  and  Libel,  p.  201. 

The  gravamen  of  the  action,  as  in  slander  of  the  person,  is 
the  uttering  of  the  false  and  malicious  statement  in  disparage- 
ment of  the  title  to  the  property.  Pater  v.  Baker,  3  C.  B.,  868 ; 
Malachy  v.  Soper,  3  Bing.  N.  Cas.,  382;  Wilson  v.  Dubois,  35 
Minn.,  473;  Meyrose  v.  Adams,  12  Mo.  App.,  331. 

In  respect  to  real  property,  where  the  false  and  malicious 
statement  is  that  the  plaintiff  has  no  title  of  which  he  is  the 
astensible 'Owner,  or  that  his  title  is  defective,  and  the  assertion 
results  in  special  damage  to  the  plaintiff,  an  action  for  slander 
of  title  can  be  maintained.     Dodge  v.  (-olby,  108  N.  Y.,  445. 

There  is  no  reported  case  in  Ohio  of  an  action  of  this  character 
that  the  court  has  been  able  to  discover  after  a  diligent  search, 
and  therefore  the  right  to  maintain  the  cause  of  action  set  up  in 
the  cross-petition  herein  must  be  determined  on  principle  and 
the  authorities  outside  of  this  state. 
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While  it  is  well  settled  that  an  action  for  slander  of  title  to  real 
estate  resmlting  in  special  damage  to  the  owner  thereof  will  lie, 
nevertheless,  where  the  words  constituting  the  slander  of  title 
result  in  a  purchaser's  breaking  his  contract  of  purchase  (as  is 
averred  in  the  case  at  bar)  with  the  owner  of  the  property,  it  is 
not  definitely  settled  that  the  action  can  be  maintained ;  but  the 
weight  of  authority  appears  to  support  the  rule  that  in  such  a 
case  the  remedy  of  the  owner  is  against  the  defaulting  purchaser 
for  breach  of  contract,  or  to  compel  the  specific  performance  of 
the  contract,  and  that  he  can  not  maintain  an  action  for  slander 
of  title;  the  chief  reason  given  for  this  rule  being  that  the  in- 
jured party  can  recover  full  satisfaction  in  an  action  against  the 
defaulting  purchaser,  and  that  the  latter  (the  purchaser)  may 
perhaps  have  his  remedy  over  against  the  slanderer  of  the  title. 
Brentman  v.  Note,  3  N.  Y.  Supp.,  420;  Burkitt  v.  Griffith,  90 
Cal.,  533;  Walkley  v.  Bostwick,  49  Mich.,  374;  Paull  v.  Halferty, 
63  Pa.  St.,  46. 

If  the  right  to  maintain  this  action  on  the  cross-petition  be 
claimed  to  be  groiinded,  not  on  slander  of  title,  but  on  the  prin- 
ciple of  interference  with  contract  relations,  as  a  specific  tort, 
which  doctrine  is  of  recent  origin,  we  must  consider  whether  or 
not  it  is  one  of  those  contracts  for  which  an  action  will  lie  on  ac- 
count of  a  wrongful  and  malicious  interference  with  contract 
relations. 

The  early  common  law  gave  a  remedy  in  damages  for  inter- 
ference with  contract  relations  only  when  the  contract  was  one 
between  master  and  servant.    Lumley  v.  Oye,  2  El.  and  Bl.,  216. 

This  view  is  still  vigorously  maintained  in  many  American 
jurisdictions.  Boyson  v.  Thorn,  98  Cal.,  578;  Chambers  v. 
Baldwin,  91  Ky.,  121;  Glencoe,  etc.,  Land  Co,  v.' Hudson  Bros,, 
138  Mo.,  439;  McCann  v.  Wolff,  28  Mo.  App.,  447. 

But  the  more  advanced  and  fully  developed  doctrine  now  pre- 
vailing in  this  country  is  thus  stated  by  Justice  Brewer,  of  the 
United  States  Supreme  Court: 

**If  one  maliciously  interferes  in  a  contract  between  two  par- 
ties, and  induces  one  of  them  to  break  that  contract  to  the  injury 
of  the  other,  the  party  injured  can  maintain  an  action  against 
the  wrongdoer.'*  Angle  v.  The  Chicago,  etc,  R,  R.  Co,,  151  U. 
S.,  13. 
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See,  also,  Temperton  v.  Russell  (1893),  1  Q.  B.,  715;  Chipley 
V.  Atkinson,  23  Fla.,  218 ;  Jones  v.  Stanley,  76  N.  C,  355. 

It  appears  to  the  court  that  notwithstanding  the  fact  that  the 
weight  of  authority  is  against  the  right  of  the  injured  party  to 
recover  for  slander  of  title,  where  the  slanderous  words  result 
in  a  purchaser  breaking  his  contract  of  purchase,  the  reason  and 
logic  of  the  case  is  in  favor  of  the  doctrine  laid  down  as  above 
quoted  from  Justice  Brewer;  and  the  court  is  further  of  the 
opinion  that  full  compensation  can  not  in  all  cases  be  recovered 
in  an  action  for  specific  performance  against  the  defaulting  pur- 
in  an  action  for  damages  or  specific  performance  against  the 
defaulting  purchaser.  Certain  it  is  that  he  could  not  recover 
punitive  damages  as  he  could  do  in  an  action  for  slander  of  title. 

If  it  were  not  for  another  defect  in  the  cross-petition  now  to  be 
pointed  out,  and  the  further  fact  that. the  court  is  of  the  opinion 
that  the  averments  of  the  cross-petition  do  not  constitute  a  coun- 
ter-claim,  the  court  would  be  inclined  not  to  follow  the  weight  of 
authority ;  but  inasmuch  as  it  appears  that  the  action  can  not  be 
maintained  for  the  reasons  now  to  be  given,  it  is  thought  best  to 
hold  that  the  remedy  of  the  defendants  in  this  case  is  an  action 
against  the  defaulting  purchaser  for  specific  performance  of  the 
contract,  or  damages  for  a  breach  thereof,  or  both. 

The  cross-petition  alleges  that  the  defamatory  statement  was 
made  by  the  plainiiffs,  and  it  is  sought  to' recover  from  them  as 
for  a  joint  slander  of  title. 

It  is  a  general  rule  that  an  action  for  the  utterance  of  slander- 
ous words  can  not  be  maintained  against  two  or  more  persons 
jointly,  for  the  very  simple  reason  that  two  or  more  persons  can 
not  at  the  same  time  and  place  utter  the  same  slanderous  words, 
and  even  if  they  could  do  so,  nevertheless,  the  remedy  would  be 
an  action  against  each  and  not  against  two  or  more.  The  same 
rule  applies  in  cases  of  slander  of  title  where  no  conspiracy  or 
co-operation  is  charged.     Webb  v.  Cecil,  9  Ben  Monroe,  198. 

The  court  is  of  the  opinion  that  the  cross-petition  is  also  open  to 
demurrer,  under  Section  5076,  Revised  Statutes,  on  the  ground 
that  the  facts  stated  do  not  constitute  a  counter-claim.  Section 
5069,  Revised  Statutes,  defines  a  counter-claim  as  a  cause  of  ac^ 
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tion  existing  in  favor  of  a  defendant  and  against  a  plaintiff  or 
another  defendant  or  both,  between  whom  a  several  judgment 
might  be  had  in  the  action  and  arising  out  of  the  contract  or 
transaction  set  forth  in  the  petition  as  the  foundation  of  plaint- 
iff's claim,  or  connected  with  the  subject  of  the  action. 

Now  the  facts  set  up  in  the  cross-petition  do  not  arise  out  of 
the  contracts  set  up  in  the  petition.  The  causes  of  action  therein 
set  up  are  upon  four  promissory  notes  and  a  foreclosure  of  a  real 
estate  mortgage  given  to  secure  the  said  notes.  The  fact  that 
the  title  to  the  property  upon  which  the  mortgage  was  given, 
which  is  described  in  the  petition  and  a  foreclosure  of  the  mort- 
gage thereon  asked,  is  alleged  to  have  been  slandered,  does  not 
indicate  that  the  cause  of  action  set  up  in  the  cross-petition  arises 
out  of  the  contracts  set  up  in  the  petition,  nor  that  the  cause  of 
action  arises  out  of  the  transactions  set  forth  in  the  petition. 

The  facts  stated  in  the  cross-petition  disclose  a  case  of  tort. 
Now,  while  a  defendant  may  counter-claim  a  tort  in  an  action  on 
contract,  nevertheless,  it  is  well  settled  that  under  Section  5069, 
Revised  Statutes,  the  tort  must  grow  out  of  the  contract  sued 
upon  in  the  petition,  or  arise  out  of  the  transaction  therein  set 

forth. 

In  the  case  of  Devries  v.  Warren,  82  N.  Car.,  356,  it  was  held 
in  an  action  by  the  vendor  of  a  life  estate  in  land  to  recover  the 
agreed  price,  that  the  defendant,  whd  was  the  reversioner,  could 
not  set  up  a  counter-claim  for  damages  done  by  the  plaintiff  to 
'the  inheritance  of  the  defendant  by  cutting  timbeT  or  committing 
other  waste  before  the  sale  of  the  life  estate. 

For  a  similar  rule  laid  down  in  other  cases,  see,  Lundins  v. 
Callaghmh  82  App.  Div.,  621  (81  N.  Y.,  1052) ;  Heckman  v. 
SchwartZy  55  Wis.,  173;  Helwig  v.  Laschowski,  82  Mich.,  619. 

In  the  case  of  Oliver  v.  Catian,  71  O.  S.,  360,  the  court, 
Judge  Spear  announcing  the  opinion,  at  page  ^66  defines  counter- 
claim and  shows  the  distinction  between  it  and  a  set-off  and  in 
what  kind  of  cases  a  counter-claim  may  be  set  up. 

It  seems  to  the  court  that  upon  consideration  of  the  charac- 
ter of  the  claim  made  in  the  cross-petition  counsel  for  the  de- 
fendants will  agree  with  the  court  that  this  cause  of  action  is  not 
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a  eounter-claim,  and  can  not  be  set  up  in  the  answer.    Of  course, 
it  will  not  be  claimed  that  it  is  a  set-off,  in  as  much  as  the  cause 
of  action  is  purely  a  tort,  and  set-off  must  arise  on  contract  or 
a  judgment  of  a  court. 
For  the  reasons  given  the  demurrer  will  be  sustained. 


PROSECUTION  FOR  FAILURE  TO  PROVIDE  FOR  CHILD. 

Court  of  Insolvency  of  Hamilton  County. 

Ex  Parte  Kenneth  Wyant,  Auas  Clay  Van  Kbrnbr. 

Decided,  March,  1909. 

Parent  and  CMld-^ProaecuHon  far  Xon-Buppart-^uriadiction  of  Jus- 
tice of  the  Peace — Lack  o/,  May  he  Shown  by  Evidence  Aliunde  the 
Recort^^onstitutional  Laic — Vctiue  can  not  be  Arbitrarily  Fixed 
Outside  the  County  in  which  the  Offense  was  Oommitted — :)f)  O.  L., 
228. 

1.  Where  a  Justice  of  thti  peace  hits  cctntnitted  to  jail  a  parent  charged     • 

with  4ion-6upport  of  his  child  to  await  action  of  grand  Jury,  on 
habeas  corpus  by  such  parent  evidence  de  hws  the  record  may  be 
heard  to  show  want  of  Jurisdiction  in  said  justice  to  make  such   * 
order. 

2.  Section  2  of  an  act  of  the  General  Assembly  entitled  "an  act  to  com- 

pel parents  to  maintain  their  children,"  passed  and  approved  April 
28,  1908  (99  O.  L.,  228),  arbitrarily  enacting  that  "the  offense  shall 
be  held  to  have  been  committed  in  any  county  of  this  state  in  which 
said  child  *  *  «■  may  be  at  the  time  such  complaint  is  made'* 
is  repugnant  to  Article  I,  Secticn  10  of  the  Constitution  and  void. 

Warner,  J. 

The  petitioner  was  committed  by  James  S.  My^^rs,  a  justice  of 
the  peace,  to  the  custody  of  the  sheriff  of  Hamilton  county,  and, 
in  default  of  bail,  was  lodged  in  jail  upon  a  charge  preferred 
by  his  wife,  Irene  Wyant,  **for  unlawfully  neglecting  and  re- 
fusing to  provide  with  a  necessary  and  proper  home,  care,  food 
and  clothing,  one  Hazel  Wyant,  a  minor  child  under  the  age  of 
sixteen  years,  he  the  said  Kenneth  Wyant,  alias  Cay  Vnn 
Kerner,  being  then  and  there  the  father  of  said  minor  child/' 
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TW  peFtitioner  now  seeks  to  be  discharged  from  custody  under 
this  writ.  He  alleges  that  he  is  '*  illegally  restrained  and  de- 
prived of  his  liberty  without  any  legal  authority  by''  said 
sheriff.  The  return  of  the  sheriff  certifies  that  the  petitioner 
was  taken  into  custody  and  is  detained  *'by  virtue  of  a  mittimus 
issued  by  *'said  justice  of  the  peace,"  and  *'a  true  copy"  thereof 
is  exhibited  showing  the  charge  aforesaid,  the  default  of  bail, 
and  the  usual  command  to  receive  the  petitioner  into  custody, 
to  remain  there  until  ** discharged  by  due  course  of  law."  The 
mittimus  on  its  face  appears  to  be  regular  and  legal  in  form. 

This  prosecution  was  commenced  under  the  provisions  of  an 
act  of  the  Legislature  entitled  **an  act  to  compel  parents  to 
maintain  their  children,"  passed  and  approved  April  28th, 
1908  (99  O.  L.,  228).  The  petitioner  claims  in  support  of  the 
allegations  of  his  petition  herein,  that  at  the  time  said  act  was 
passed  and  approved,  and  for  a  long  time  prior  thereto,  and  at 
all  times  since,  he  was  a  non-resident  of  this  state  and  not 
amenable  to  its  laws  or  subject  to  the  jurisdiction  of  its  courts, 
in  the  matters  charged  against  him,  and  offered  himself  as  a 
witness  to  give  evidence  of  such  non-residence.  The  prosecu- 
ting attorney  on  behalf  of  the  sheriff  objected  to  such,  or  any 
testimony,  and  contended  that  in  habeas  corpus  the  petitioner 
must  stand  or  fall  upon  the  record  in  the  case,  and  that  any 
evidence  de  hors  that  record  wa*s  entirely  immaterial  and  in- 
competent. The  petitioner  was  permitted  to  testify  and  the 
court  reserved  its  decision  as  to  the  right  to  so  testify  and  the 
competency  of  such  testimony  for  further  consideration. 

Section  5729,  Revised  Statutes,  provides: 

''If  it  appear  that  the  person  alleged  to  be  restrained  of  his 
liberty  is  in  custody  of  an  officer  under  process  issued  by  a 
court  or  magistrate  *  •  •  and  that  the  court  or  magistrate 
had  jurisdiction  to  issue  the  process  *  •  •  or  make  the 
order,  the  writ  shall  not  be  allowed." 

The  provisions  of  this  section  limit  the  inquiry  in  habe&s 
corpus  cases  like  the  one  at  bar  to  the  question  of  jurisdiction. 
Jurisdiction  has  been  defined  to  be  **  power  to  hear  and  deter- 
mine" a  cause,  and  such  authority  must  extend  both  to  the 
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subject-matter  and  the  person.  As  sometimes  stated  there  must 
be  jurisdiction  of  the  ** person,  place  and  subject-matter" 
{Church  on  Habeas  Corpus,  Section  368),  and  if  either  is  want- 
ing the  imprisonment  is  without  ** authority  of  law*'  and  void. 
Clearly  if  the  law  under  which  a  party  is  committed  is  uncon- 
stitutional, the  entire  proceeding  is  a  nullity,  and  a  prisoner 
may  be  discharged  on  habeas  corpus.  Under  the  provisions  of 
Section  5729,  supra,  jurisdiction  in  the  magistrate  **to  issue 
the  process  or  make  the  order''  must  necessarily  exist,  and  want 
of  jurisdiction  of  either  the  subject-matter,  or  the  person,  would 
fairly  seem  to  make  any  action  a  nullity. 

When  the  want  of  jurisdiction  appears  on  the  face  of  the 
record  the  petitioner  must  of  course  be  discharged ;  but  may  the 
petitioner  show  by  evidence  aliunde  the  record  that  the  magis- 
trate was  without  jurisdiction  to  commit?  The  general  rule, 
established  by  Federal  authority,  and  prevailing  in  the  courts 
of  the  states,  is  that  ''jurisdiction  is  always  an  open  question, 
and  may  be  inquired  into  by  any  court  or  judge  competent  to 
issue  the  writ"  (Church  on  Habeas  Corpus,  Sections  233  and 
236).  If  an  ''open  question^*  then  any  essential  element  of 
jurisdiction  must  be  subject  to  investigation;  and  when  the 
proceedings  show,  on  their  face,  necessary  jurisdictional  facts, 
as  is  usually  the  case,  it  would  seem  to  be  proper  to  controvert 
such  showing  by  evidence  to  establish  the  falsity  thereof,  for 
surely  a  prisoner  should  not  be  detained  in  custody  on  proceed- 
ings that  are  based  upon  false  premises  as  to  essential  jurisdic- 
tional matters.  • 

In  this  state  it  was  held  in  Re  Wm.  J.  George  et  at,  5  C.  C, 
207,  that  **in  a  proceeding  in  habeas  corpus  evidence  may  be 
given  to  prove  the  want  of  jurisdiction  in  the  court  to  make  the 
order"  complained  of.  It  is  contended,  however,  on  behalf  of 
the  sheriff  that  the  George  case  is  practically  overruled  by  the 
Supreme  Court  in  Burns  v.  Tarbox,  76  O.  S.,  520.  It  appears  in 
the  Qeorge  case  that  a  suit  had  been  brought  in  the  Probato 
Court  of  Putnam^  county  by  Richard  Gilmore  against  the  Find- 
lay,  Ft.  Wayne  &  Western  R.  R.  Co.,  under  Section  6448,  Revised 
Statutes,  to  recover  compensation  for  land  unlawfully  taken 
without  payment  by  said  company.     After  judgment  against 
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the  company  and  execution  returned  unsatisfied,  an  injunction 
was  issued  by  said  probate  court  restraining  the  company  from 
using  and  occupying  the  premises.  George  and  others,  employes 
of  the  defendant  company,  violated  the  order  of  injunction,  and 
were  fined  for  contempt  of  court,  and  committed  to  jail  until 
such  fines  and  costs  should  be  paid,  whereupon  a  writ  of  habeas 
corpus  was  sued  out  in  the  proper  circuit.  On  the  hearing  evi- 
dence was  admitted  de  hors  the  record  to  show  want  of  juris- 
diction in  the  probate  court  to  issue  the  restraining  order.  It 
will  be  observed  that  here  was  a  final  order  committing  the  peti- 
tioners to  j(dl,  from  which  they  sought  relief  by  habeas  corpus. 
In  Burns  v.  Tarbox  a  warrant  had  been  issued  by  the  mayor 
of  Xenia^  for  the  arrest  on  a  charge  of  non-support  of  his  chil- 
dren, of  Burns  who  claimed  to  reside  in  Cincinnati.  He  was 
arrested  in  Cincinnati  and  sued  out  a  writ  of  habeas  corpus  in 
the  common  pleas  court.  On  the  hearing  Burns  offered  evidence 
to  show  various  defenses  to  the  prosecution  in  Greene  county, 
one  of  which  was  that  he  was  a  resident  of  Hamilton  county. 
The  court  refused  to  hear  or  consider  the  evidence  and  re- 
manded him  to  the  custody  of  the  sheriff  of  Greene  county,  and 
when  the  habeas  corpus  case  reached  the  Supreme  Court  it  was 
there 

^'Held:  The  evidence  offered  was  not  competent  to  work  the 
discharge  of  B.  on  habeas  corpus,  the  same  being  competent 
and  appropriate  as  a  part  of  his  defenses  to  the  charge  before 
said  mayor.'' 

In  the  opinion  of  the  court,  Price,  J.,  says:  • 

^*The  evidence  offered  and  excluded  would  be  perfectly  ci>mpe- 
tent  on  the  trial  of  the  accused  before  the  mayor  who  issued  the 
warrant,  and  if  the  facts  tendered  should  be  established,  he 
would  be  entitled  to  an  acquital  of  the  charge  as  was  had  in 
^iate  V.  Dangler. 


ff 


In  the  Dangler  case,  74  0.  S.,  49,  the  Supreme  Court  had  held 
that  **a  prosecution  •  •  *  for  non-support  •  •  •  must  be 
instituted  in  the  county  in  which  the  defendant  resides  at  the 
time  he  neglects  or  refuses  to  furnish  the  support."  It  is  ap- 
parent that  the  holding  of  the  Supreme  Court  was  based  upon 
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the  jurisdictional  regularity,  on  its  face,  of  the  proceeding  be- 
fore the  mayor,  and  the  further  fact  that  such  proceeding  was 
pending^  and  that  the  want  of  jurisdiction,  if  it  existed,  should 
be  litigated,  in  the  first  instance,  in  the  pending  proceeding. 

1  conclude  therefore  that  the  George  case,  where  relief  by 
habeas  corpus  was  based  upon  a  final  order  which  the  court  was 
without  jurisdiction  to  make,  was  not  overruled  by  Burns  v. 
Tarbox,  The  case  at  bar  is  in  its  legal  aspect  similar  to  the 
George  case.  The  proceeding  before  the  justice  of  the  peace 
is  ended.  The  petitioner  has  been  committed  to  jail.  True  he 
is  there  to  await  the  action  of  the  grand  jury,  but  that  fact  is 
now  immaterial.  For  if  there  is  a  want  of  jurisdiction  in  the 
justice  to  make  the  committment  it  is  entirely  void  {Church  on 
Habeas  Corpus^  Section  356). 

In  Burns  v,  Tarbox,  supra,  Price,  J.,  said : 

*'It  is  argued  with  much  force,  and  it  is  true  to  a  certain  ex- 
tent, that  one  who  has  been  arrested  on  a  warrant  charging  him 
with  a  violation  of  a  criminal  law,  may  attack  the  jurisdiction 
of  the  court  issuing  the  warrant,  and  upon  establishing  want  of 
jurisdiction  is  entitled  to  a  discharge.  * ' 

After  referring  to  several  instances  where  it  appears  on  the 
face  of  the  record  that  a  want  of  jurisdiction  exists.  Justice 
Price  proceeded  to  say,  **  there  are  other  instances  where  want  of 
juriasdiction  may  be  shown  on  habeas  corpus."  He  may  have 
thus  referred  to  other  instances  where  the  face  of  the  record 
would  show  want  of  jurisdiction,  or  to  cases  like  the  George 
case.  I  am  therefore  of  the  opinion  that  evidence  may  be  re- 
ceived de  hors  the  record  to  show  this  proceeding  to  be  abso- 
lutely void  for  want  of  jurisdiction  in  the  committing  magis- 
trate. 

The  testimony  of  the  petitioner  is  undisputed,  and  is  in  sub- 
stance that  he  is  a  telegraph  operator;  that  his  family  home, 
and  his  own  until  recently,  is  in  Covington,  Kentucky;  that 
while  working  at  his  occupation  in  Toledo,  Ohio,  he  was  mar- 
ried to  the  complainant  in  Columbus,  Ohio,  on  August  19th, 
1906;  that  they  shortly  afterwards  removed  from  Toledo  to 
St.  Louis,  Missouri,  and  later  on  went  to  Chicago,  where  in  Au- 
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gust,  1907,  he  left  his  wife  and  sought  employment  elsewhere; 
that  he  Vent  to  various  places  but  not  in  Ohio ;  that  finally  he 
secured  employment  in  Pittsburg,  Pennsylvania,  which  place  he 
intended  to  make  his  residence,  and  that  he  was  there  from 
June  1st,  1908,  to  February  8th,  1909,  at  which  latter  date  he 
was  arrested  at  the  instance  of  lis  wife  who,  it  seems,  had  come 
to  Cincinnati  and  here  given  birth  to  the  child.  He  was  brought 
from  Pittsburg  to  Cincinnati  without  extradition. 

At  the  conclusion  of  the  testimony  a  motion  was  submitted  to 
strike  out  the  same  as  incompetent,  which  motion  must  be  de- 
nied for  reasons  already  stated.  I  think  that  the  non-residence 
of  the  petitioner  has  been  established  by  this  evidence,  and  that 
such  non-residence  dates  from  the  time  that  he  and  his  wife  re- 
moved from  Toledo  to  St.  Louis,  which  was  some  time  early  in 
1907. 

Counsel  for  the  sheriff  however  contend  even  if  the  petitioner 
is  found  to  be  a  non-resident  that  the  state  **can  by  statute 
make  punishable  within  its  borders,  an  act  committed  without 
its  borders,  the  result  of  which  takes  place  within  its  borders." 

No  doubt  exists  but  that  there  are  cases  where  this  may  be 
done,  as  where  an  active  agency  is  put  in  operation  in  one  state 
or  county,  and  the  direct  effects  thereof  take  place  in  another 
state  or  county,  as  in  the  case  of  the  American  Strawboard  Co, 
V.  State,  70  O.  S.,  140,  where  a  stream  of  water  was  polluted  in 
one  county,  and  the  deleterious  effects  thereof  were  conveyed  into 
another  county  into  which  the  stream  flowed.  Hut  is  the  case  at 
bar  within  the  proper  application  of  this  principle  ?  I  think  not. 
The  petitioner  at  best  has  only  neglected  to  support  his  child, 
which  the  mother,  not  he,  brought  into  this  state  from  Illinois. 
His  acts  are  purely  passive  in  the  matter  of  support.  No  case 
has  been  cited  that  extends  this  principle  to  the  case  at  bar,  and 
1  have  not  found  any.  But  Section  2  of  the  act  aforesaid  per- 
mits this  prosecution  in  any  county  where  the  child  **may  be" 
at  the  time  complaint  is  made.  If  this  is  a  valid  enactment  then 
the  justice  had  jurisdiction  and  this  writ  must  be  denied. 

It  is  urged  that  said  act  of  the  General  iVssembly  is  unconsti- 
tutional by  reason  of  the  provisions  of  Section  2  thereof.  Said 
Section  2  is  as  follows: 


y 
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"If  the  oflfense  charged  is  abandonment  or  neglect  or  refusal 
to  provide  such  child  or  children,  or  pregnant  woman,  with  the 
necessary  and  proper  home,  care,  food  and  clothing,  the  of- 
fense shall  be  held  to  have  been  committed  in  any  county  of  this 
state  in  which  said  child  or  children  or  pregnant  woman  may  be 
at  the  time  such  complaint  is  made.'* 

Article  I,  Section  10,  of  the  Constitution  declares  that  an  ac- 
cused person  shall  be  entitled  to  'Va  speedy  public  trial  by  an 
impartial  jury  of  the  county  or  district  in  which  the  oflfense  is 
alleged  to  have  been  committed."  Section  7263,  Revised  Statutes, 
enforces,  and  interprets  correctly,  this  provision  by  declaring  that 
**all  criminal  cases  shall  be  tried  in  the  county  where  the  of- 
fense wals  committed,"  but  provides  for  a  change  of  venue  to 
secure  a  fair  and  inpartial  trial  to  the  accused  (State  v. 
Dangler;  supra).  Under  this  provision  of  the  Constitution  it 
seems  too  clear  for  argument  that  the  General  Assembly  has  no 
power  to  arbitrarily  fix  the  venue  in  any  ether  county  than  that 
in  which  the  oflfense  is  actually  committed.  .As  Section  2  ignores 
and  is  repugnant  to  this  constitutional  provision  it  is  null  and 
void. 

I  am  of  the  opinion  however  that  Section  2  is  an  independent 
provision  of  the  act  and  that  its  constitutional  infirmity  does 
not  invalidate  the  remainder  of  the  act,  upon  familiar  and  well 
settled  principles  of  construction. 

The  petitioner  must  be  discharged. 


On  Rehearing  as  to  the  Constitutionality  op  Section  2. 

I  think  after  full  consideration  that  said  Section  2  is  in  con- 
flict with  the  provision  of  the  Constitution  before  referred  to. 
Under  the  common  law  the  prosecution  must  bs  had  in  the 
county  where  the  crime  was  committed.  The  Constitution  of 
1802  enforced  the  common  law  in  this  particular.  The  present 
Constitution  requires  the  prosecution  to  be  where  **the  oflfense 
is  alleged  to  have  been  committed/'  adding  the  word  ^'alleged" 
as  quoted.  I  think  however  that  the  use  of  this  word  did  not 
so  modify  the  constitutional  restriction  as  to  permit  the  General 
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Assembly  to  arbitrarily  fix  the  venue  for  prosecution  in  a  coun- 
ty other  than  that  where  the  crime  is  committed. 

In  Illinois  where  the  constitutional  provision  is  identical 
with  that  of  this  state,  a  statute  which  provided  that  **if  it  is 
doubtful  in  which  of  several  counties  the  cause  of  death  was  ad- 
ministered or  inflicted  the  accused  may  be  tried  in  either  county" 
was  held  constitutional  in  a  case  where  an  express  messenger  on 
a  railroad  train  was  seen  alive  at  a  station  in  one  county,  and  was 
found  killed  in  his  car  at  the  next  station  in  an  adjoining  coun- 
ty, where  the  indictment  was  found.  Watt  v.  The  People^  126 
III.,  9. 

Doubtless  in  this  state  a  statute  like  that  in  Illinois,  would  be 
constitutional.  But  Section  2  aforesaid  is  a  much  more  arbi- 
trary provision,  not  based  upon  any  substantial  reason,  and 
liable  to  great  abuse.  There  can  be  no  doubt  where  the  crime 
of  neglect  and  refusal  to  support  a  child  is  committed.  The 
acts  are  those  of  the  father,  are  strictly  personal,  and  fully  per- 
formed where  he  is,  without  regard  to  the  result  to  the  child. 
The  act  of  ** neglect  and  refusal"  constitute  the  crime,  not  the 
effect  upon  the  child.  The  terms  of  the  statute  defining  the 
crime  make  this  clear.  No  sufficient  reason  exists  why  he  should 
not  be  prosecuted  in  the  county  of  his  residence  where  his  abil- 
ity, or  lack  of  ability,  to  support  is  susceptible  of  ready  proof, 
and  where  I  think  the  Constitution  guarantees  the  prosecution 
shall  be  had. 
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SUBSTITUTION  OW  ADMINISTRATOR  AS  A  PARTY 

PLAINTIFF. 

Common  Pleas  Court  of  Hamilton  County. 

Sarah  Morris  and  Jennie  Brose  v.  F.  A.  Schmidt. 

Decided,  April,  1909. 

Revivor — By  Substitution  of  the  Administrator  of  a  Party  Plaintiff, 
where  the  Action  is  Joint — Sections  51  ^^0  to  5161. 

It  is  within  the  sound  discretion  of  the  court  to  permit  the  substitu- 
tion of  an  administrator  as  a  party  plaintiff,  without  notice  or 
the  issuing  of  summons  or  the  entering  of  a  conditional  order  of 
revivor. 

Class  &  Luebbert,  for  the  motion. 
Cormany  d:  Cormany,  contra. 

Gorman,  J. 

Heard  on  motion  to  strike  entry  making  Richard  Morris,  ad- 
ministrator, party  plaintiff  from  files. 

The  petition  filed  herein  is  on  behalf  of  two  plaintiffs  claim- 
ing a  money  judgment  against  defendant;  and  the  averments  of 
the  petition  disclose  that  the  action  lis  joint,  not  joint  and  several. 

After  the  action  wiis  begun  and  the  defendant  had  answered, 
one  of  the  plaintiffs,  Sarah  ^lorris,  died.  Within  one  year  from 
her  death  Richard  JMorris  was  appointed  admiiii.strator  of  her 
estate,  and  made  application  to  this  court  to  be  substituted  as  a 
party  plaintiff  in  this  action  in  place  of  Sarah  Morris,  deceased, 
suggesting  the  death  of  said  Sarah  IMorris  and  his  appointment 
as  her  administrator.  This  court  made  an  entry  granting  said 
application,  or  motion,  on  June  19,  1908,  and  made  said  Richard 
Morris,  administrator  of  Sarah  Morris,  a  party  plaintiff.  This 
is  the  entry  which  the  defendant  now  asks  to  be  stricken  from  the 
tiles  (it  should  be  a  motion  to  set  aside  the  entry),  on  the  ground 
that  no  summons  in  revivor  has  been  issued  or  served  on  de- 
fendant within  one  year  from  the  death  of  said  Sarah  Morris, 
as  provided  in  Section  5158,  Revised  Statutes. 
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This  action  is  one  that  does  not  abate  by  the  death  of  the 
parties.     Section  5144,  Revised  Statutes. 

The  proceeding  to  bring  in  the  administrator  of  one  of  the  de- 
ceased plaintiffs  as  a  substitute  for  the  deceased  party,  is  author- 
ized by  Section  5012,  Revised  Statutes;  and  this  may  be  done 
in  the  exercise  of  a  sound  discretion  by  the  court,  regardless  of 
the  provisions  of  Section  5146  to  Section  5161,  Revised  Statutes, 
inclusive.  These  sections  are  iwt  exclusive.  See  Carter  v. 
Jennings,  24  0.  S.,  182 ;  Black  v.  Hill  et  al,  29  0.  S.,  86. 

The  mode  of  revivor  is  pointed  out  in  Section  5149,  Revised 
Statutes,  and  may  be  effected  "ftt/  allowance  by  the  court  or  a 
judge  thereof  in  vacation  of  a  motion  of  the  representative  or 
successor  in  interest  to  become  a  party  to  the  action;  or  by  sup- 
plemental pleading,''  etc.,  but  the  limitations  contained  in  the 
subsequent  sections  of  the  chapter  do  not  apply  to  this  section. 
In  the  case  at  bar  the  revivor  was  effected  in  the  manner  pro- 
vided by  the  first  part  of  Section  5149,  and  in  accordance  with 
the  power  lodged  in  the  court  by  Section  5012,  Revised  Statutes. 

The  limitations  of  Sections  5150  to  5161,  Revised  Statutes,  not 
"applying  to  this  method  of  procedure  in  revivor,  no  summons  is 
necessary,  nor  is  any  notice  necessary ;  nor  is  it  necessary  to  have 
a  conditional  order  of  revivor  as  provided  in  Sections  5150  to 
5160,  Revised  Statutes. 

The  motion  is  therefore  overruled. 
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APPEAL  IN  TtOD  MATTER  OF  GUARDIANSHIP  OP  AN 

IMBECILE. 

Ck>mmon  Pleas  Court  of  Franklin  C!ounty. 

In  re  Guardianship  op  George  A.  Kraner,  an  Imbecile. 

Decided,  February  1,  1909. 

Quardian  and  Ward — Right  of  Appeal,  by  Guardian  of  Imbecile — From 
Order  Terminating  the  Guardianship — Sections  6407,  6203,  6023 
and  6316. 

An  appeal  may  be  taken  by  the  guardian  of  an  imbecile  In  the  interest 
of  the  trust  from  an  order  of  the  probate  court,  made  upon  applica- 
tion of  the  alleged  imbecile  himself,  terminating  the  guardianship. 

Nathan  Dawson  and  J.  F,  Hays,  for  George  A.  Kraner. 
J.  C.  Nicholson^  for  Chas.  E.  Kraner,  guardian. 

Kinkead,  J. 

This  case  comes  into  this  court  on  appeal  from  an  order  made 
by  the  probate  court  terminating  the  guardianship. 

The  order  was  made  upon  application  of  the  ward  himself, 
after  proper  notice  to  the  guardian  and  upon  full  hearing,  the 
probate  court  finding  that  the  applicant,  George  A.  Kraner, 
was  not  an  idiot,  imbecile  or  lunatic,  and  that  he  was  fully 
capable  of  taking  care  of  and  preserving  his  property. 

The  appeal  from  this  order  and  judgment  is  taken  by  Charles 
E.  Kraner,  the  guardian,  the  question  presented  for  decision 
by  this  court  being  whether  an  appeal  can  be  taken  in  such 
case,  and  therefore,  whether  this  court  has  jurisdiction  to  enter- 
tain this  appeal.  This  question  depends  entirely  upon  whether 
an  appeal  in  such  a  case  is  authorized  under  Section  6407  or 
6203. 

The  proceedings  were  had  under  Section  6316,  Revised  Stat- 
utes, which  empowers  the  probate  judge  to  terminate  the  guard- 
ianship of  an  idiot,  imbecile  or  lunatic,  whenever  the  person 
of  whom  a  guardian  has  been  appointed,  is  restored  to  reason, 
or  when  the  letters  of  guardianship  have  been  improperly  is- 
sued. 
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In  the  portion  of  the  statutes  relating  exclusively  to  guardian- 
ship of  imbeciles,  idiots  and  lunatics,  there  is  no  special  statute 
regulating  appeals  from  orders  and  judgments  made  in  respect 
to  such  matters,  so  that  whether  an  appeal  is  justified  in  the 
present  case  must  depend  upon  either  Section  6203  or  6407. 

There  is  a  marked  difference  and  purpose  between  these  two 
provisions. 

Section  6203  was  originally  a  part  of  the  act  of  April  17, 
1857  (1  S.  &  C,  619),  now  comprising  Sections  6195-6203,  which 
was  an  act  furnishing  a  complete  and  adequate  provision  where- 
by next  of  kin  recover  their  distributive  shares  of  the  estate, 
concurrent  jurisdiction  over  such  matters  being  conferred  upon 
the  common  pleas  and  probate  courts. 

The  act  of  April  17th,  1857,  of  which  the  present  Section 
6023  was  a  constituent  part,  pertained  to  two  general  topics  or 
subjects,  relating  to  the  settlement  of  decedent's  estates,  viz.: 
1,  enforcement  of  order  of  distribution;  and  2,  creation  of 
power  or  authority  upon  executors,  administrators,  guardians 
or  other  trustees  to  maintain  a  civil  action  in  the  court  of 
common  pleas  against  the  creditors,  legatees,  distributees  or 
other  parties,  asking  the  direction  or  judgment  of  the  court 
in  any  matter  respecting  the  estate,  etc.,  and  the  rights  of  the 
parties  in  interest  as  was  formerly  entertained  in  courts  of 
chancery. 

Section  6023,  being  a  part  of  this  act,  undertook  to  provide 
for  appeals  from  any  final  order,  judgment  or  decree  of  the 
probate  court  to  the  common  pleas  court,  by  any  person  against 
whom  any  such  order  or  judgment  may  be  made,  ''in  the  same 
manner  as  is  provided  for  appeals  from  the  probate  court  to 
the  common  pleas  court'  in  other  cases." 

This  is  conclusive  evidence  of  a  legislative  purpose  to  provide 
for  appeals  in  the  class  of  cases  coming  within  the  act  of  April 
17th,  1857,  in  the  matter  of  enforcement  of  orders  of  distribu- 
tion. 

The  same  act  providing  a  mode  of  procedure  for  obtaining  the 
direction  and  judgment  of  the  court  in  any  matter  respecting  the 
trust,  estate  or  property,  it  necessarily  had  to  be  provided,  as 
appears  by  the  section,  for  appeals  also  to  be  allowed  from  any 
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order  or  judgment  of  the  oommon  pleas  to  the  court  next  higher 
than  the  oommon  pleas,  then  the  district  court,  now  the  circuit 
court,  in  proceedings  relating  to  the  enforcement  of  orders  of 
distribution,  etc.,  the  common  pleas  court  having  concurrent 
jurisdiction  in  matters  of  enforcement  of  distribution  provided 
in  that  act,  and  exclusive  jurisdiction  in  proceedings  asking 
the  direction  and  judgment  of  the  court  in  matters  respecting 
the  estate,  etc. 

The  purpose  of  the  act  of  April  17th,  1857  (now  Sections 
6195-6203  inc.),  being  explained,  and  comparing  the  same  with 
Section  6407,  it  will  be  observed  that  the  latter  section  is  found 
among  the  general  provisions  pertaining  to  probate  courts  and 
the  procedure  therein,  and  that  it  was  passed  April  12,  1871 
(68  0.  L.,  57),  which  provided  for  appeals  to  the  common  pleas 
in  eases  in  addition  to  those  specially  provided  for. 

As  Section  6203  specially  provides  for  the  cases  as  above 
shown,  it  seems  entirely  clear  that  it  can  not  apply  to  a  final 
order  or  judgment  made  by  the  probate  court  by  virtue  of  the 
power  conferred  by  Section  6316,  in  proceedings  for  the  termi- 
nation of  guardianship  over  idiots,  imbeciles  or  lunatics. 

Ebersole  v.  Schillery  50  O.  S.,  701,  is  by  analogy  authority 
for  such  a  conclusion,  the  appeal  in  that  case  being  prosecuted  / 
from  an  order  of  the  probate  court  refusing  to  remove  an  admin- 
istrator. Guided  by  this  decision  in  arriving  at  the  purpose  of 
construction  of  Section  6203,  and  construing  it  in  connection 
with  Sections  6195-6203  inc.,  the  conclusion  is  that  the  present 
case  does  not  come  within  the  provisions  of  Section  6203,  al- 
though its  language  is  general  in  its  nature,  and  the  section 
standing  alone  would  justify  this  appeal. 

Therefore,  reliance  must  be  had  upon  Section  6407  to  justify 
this  appeal. 

This  section,  as  it  now  stands,  provides  that  appeals  may  be 
taken  to  the  court  of  common  pleas  from  an  order  of  the  pro-  . 
bate  court  removing  or  refusing  to  remove  a  guardian,  **and  in 
proceedings  to  appoint  guardians  for  lunatics,  idiots,  etc.,  by  any 
person  against  whom  such  order,  decision,  or  decree  shall  be 
made,  or  who  may  be  affected  thereby. ' ' 
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Hiett  V.  NebergaU,  45  0.  S.,  702,  is  cited  as  an  authority  for 
the  appeal  in  the  case  at  bar,  the  question  there  being  whether 
an  appeal  will  lie  from  an  order  of  a  probate  court  overruling  a 
motion  of  an  imbecile  ward  to  terminate  the  guardianship,  up- 
on the  grounds  that  letters  were  in  the  first  instance  improperly 
issued,  and  that,  if  he  was  an  imbecile  at  the  time  the  letters 
were  issued,  he  has  since  been  fully  restored  to  reason.  The 
motion  was  made  by  the  alleged  imbecile  himself  to  terminate 
the  guardianship,  which  was  overruled,  and  an  appeal  taken 
by  him,  which  was  sustained  by  the  Supreme  Court. 

It  is  urged  against  the  appeal  here  that  there  is  a  distinction 
between  a  proceeding  under  Section  6316,  which  is  character- 
ized as  one  to  terminate  the  guardianship  and  one  to  remove 
a  guardian  where  the  guardianship  continues.  In  the  proceed- 
ing to  terminate  the  guardianship  over  an  imbecile,  the  sole 
question  for  determination  is  whether  the  ward  was  properly 
declared  to  be  an  imbecile  at  the  time  the  appointment  was 
made,  or  whether  since  the  making  of  the  appointment  he  has 
been  restored  to  reason.  The  order  of  termination  ipso  facto  dis- 
poses of  the  guardian,  but  it  is  not  an  order  removing  a  guard- 
ian in  the  same  sense  that  is  an  order  made  by  the  probate 
court  removing  a  guardian  of  a  minor  ward.  In  the  latter 
case  the  question  is  one  of  qualification  of  the  guardian,  while 
in  the  former  it  is  one  of  the  capacity  of  the  ward. 

The  present  proceeding  is,  therefore,  not  a  proceeding  of  the 
character  contemplated  by  the  amendment  of  Section  6407 
(95  0.  L.,  406),  May  6th,  1902,  when  it  was  provided  that  ap- 
peals  may  be  taken  **from  an  order  removing  or  refusing  to 
remove  an  executor,  administrator,  guardian."  This  amend- 
ment was  made  to  provide  for  the  remedy  denied  in  Ebersole 
v.  Schiller,  50  O.  S.,  701. 

When  Hiett  v.  Nehcrgall,  45  0.  S.,  702,  was  decided  the  above 
(luoted  provision  authorizing  appeals  from  orders  of  removals 
or  of  refusals  to  remove,  was  not  in  the  section,  so  that  that  de- 
cision sustaining  the  appeal  of  the  imbecile  ward  in  that  ease 
was  based  upon  that  part  of  Section  6407  providing  for  appeals : 

**  In  proceedings  to  appoint  guardians  •  •  •  for  lunatics, 
idiots,  imbeciles,     •     *     *     by  any  person  against  whom  such 
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order,  decision  or  decree  ahaU  be  made,  or  who  may  be  affected 
thereby." 

In  Heitt  v.  Nebergall,  the  order  having  been  made  against  the 
alleged  imbecile  ward,  he  clearly  had  the  right  of  appeal.  This 
demonstrates  that  that  decision  does  not  furnish  a  precedent  for 
the  present  case. 

The  guardian,  as  appears  from  the  record,  prosecutes  the  ap- 
peal in  his  fiduciary  capacity,  although  he  gives  a  bond  which 
is  not  required  of  him  by  Section  6408.  It  is  apparent  from 
the  record  that  the  guardian  is  in  fact  a  son  of  the  imbecile,  and 
that  there  are  other  next  of  kin  interested  in  the  estate.  For 
purpose  of  determining  the  proper  construction  of  the  statute 
it  may  be  supposed  that  a  controversy  may  arise  between  parties 
interested  in  the  estate,  that  the  estate  of  the  imbedile  is  about 
to  be  squandered,  or  that  it  is  necessary  to  prosecute  actions  for 
the  protection  of  rights  of  property.  One  set  of  contestants  in- 
terested in  the  estate  in  a  different  way  from  another,  may  in- 
fluence the  alleged  imbecile  to  ask  to  have  the  guardianship 
terminated,  and  the  probate  court  may  erroneously  put  an  end 
to  the  guardianship.  If  no  appeal  can  be  taken  by  anyone  in- 
terested in  the  estate  or  on  behalf  thereof,  it  might  result  in 
serious  loss,  affecting  not  only  the  ward's  Interests,  but  his  heirs 
as  well. 

An  erroneous  judgment  even  npori  application  of  the  ward, 
terminating  the  guardianship,  is  an  order  against  the  guardian 
in  his  fiduciary  capacity  representing  all  parties  in  interest.  A 
guardian  in  his  fiduciary  capacity  is  affected  by  the  order  of 
termination,  and  in  the  interest  of  the  estate  for  the  protec- 
tion of  the  estate  of  the  imbecile,  as  well  as  for  those  who  may  be 
dependent  upon  or  interested  in  the  estate,  shou  d  have  a  right  to 
appeal. 

For  these  reasons  the  appeal  is  sustained  and  the  motion 
to  dismiss  is  overruled. 
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.    SALES  THROUGH  A  JOINT  ASSOCIATION. 

Common  Pleas  Court  of  Hamilton  County. 

The  Kroger  Grocery  &  Baking  Company  v.  The  Butchers 

Hide  Association. 

Decided,  April   13,   1909. 

Corporations — Knowledge  as  to  By-laws  of — Corporation  Holding 
Stock  in  Another  Company  Chargeable  with  Notice  of — Construc- 
tion of  Contract  Created  by  By-law — Acquiescence — Agency — Rights 
and  Liahilities  of  a  Stockholder  as  a  Stockholder  and  as  One  Un- 
der Contractual  Relations  uHth  the  Corporation. 

1.  A  corpQi^tion  is  chargeable  with  knowledge  of  the  by-laws  of  an- 

other corporation  of  which  it  is  a  stockholder,  and  where  one  or 
more  of  its  officers  is  familiar  with  the  business  methods  of  such 
company  as  carried  on  under  the  provisions  of  such  by-law  it  is 
chargeable  with   actual   knowledge  thereof. 

2.  The  by-law   involved  in   the  case  under  consideration  is  probably 

sufficient  to  create  a  contract  between  the  company  and  its  stock- 
holders, but  regardless  of  the  legal  effect  of  such  a  by-law  acquies- 
cence in  its  provisions  is  sufficient  to  create  a  contract. 

3.  The  practical  construction   placed  upon  a  contract  by  the  parties 

thereto  will  be  adopted  by  a  court,  where  there  is  any  ambiguity  and 
the  construction  thus  placed  upon  it  is  not  manifestly  contrary  to 
the  terms  of  the  agreement. 

Harry  L.  Gordon,  for  plaintiff. 
John  W.  Peck,  contra. 

Hunt,  J. 

This  is  an  action  to  recover  the  sum  of  $1,500  alle>ged  to  be 
due  plaintiff  by  the  defendant  as  an  unpaid  balance  for  certain 
hides  alleged  to  have  been  delivered  by  the  plaintiff  to  the  de- 
fendant and  sold  by  the  defendant  for  plaintiff  during  the 
months  of  January,  February,  March  and  part  of  April,  1905. 

The  pleadings  and  evidence  establish  the  following  facts: 
The  defendant  corporation  is  a  corporation  organized  for  the 
purpose  of  curing,  selling  and  marketing  the  beef  hides  of  its 
customers.     Section  8  of  the  constitution,  regulations  and  by- 
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laws  of  the  defendant  company  duly  adopted,  was  and  is  as 
follows : 

*'The  proceeds  of  the  sales  of  hides,  after  deducting  all  the 
expenses  of  the  association  and  such  further  sum  as  the  board 
of  directors  may  think  proper  to  reserve  for  the  payment  of 
dividends  on  capital  stock,  shall  be  divided  among  the  mem- 
bers who  have  delivered  their  hides  to  the  association,  in  pro- 
portion to  the  number  of  pounds  of  hides  contributed  by  each 
respectively.  Such  settlement  or  division  shall  be  made  semi- 
annually or  oftener,  as  the  board  of  directors,  may,  from  time 
to  time,  determine. 

**Any  member  of  the  association,  who  shall  be  desirous  of  re- 
ceiving cash  for  his  hides  on  delivery  to  the  association,  shall 
receive  such  price  for  his  hides  at  the  time  of  their  delivery  as 
may  be  fixed  by  the  board  of  directors  from  time  to  time. 

''Such  member  as  shall  take  advantage  of  this  provision, 
shall  also  be  entitled  to  share  in  the  dividends  of  his  proceeds 
of  the  sales  of  hides  as  above  provided — provided,  if  he  has 
contributed  all  his  hides  to  the  association  from  the  time  of  the 
next  preceding  division,  but  not  otherwise. 

**In  making  such  division,  the  cash  received  from  time  to  time, 
on  delivery  of  hides,  shall  be  deducted  from  the  sum  such  mem- 
ber otherwise  would  have  received. '* 

• 

It  is  further  established  that  under  said  by-law  the  defend- 
ant company  conducted  its  business  by  receiving  hides  from 
its  various  stockholders,  giving  eaeh  stockholder  a  book  in  which 
such  hides  would  bo  receipted  for,  and  at  the  end  of  each  month 
the  directors  of  the  defendant  company  would  meet  and  after 
taking  into  consideration  the  Chicago  and  local  market  prices 
of  hides,  would  fix  a  fair  market  price  for  the  hides  received 
during  the  preceding  month,  which  would  be  credited  in  the 
book  of  the  stockholders  delivering  the  hides,  and  for  which  a 
check  would  be  delivered  or  mailed  to  such  stockholders,  and 
that  at  the  end  of  each  six  months  the  profits  of  the  company 
would  be  estimated  and,  after  deducting  an  amount  for  divi- 
dends to  all  the  stockholders,  the  balance  would  be  divided 
among  the  stockholders  who  had  delivered  all  their  hides  dur- 
ing such  six  months  to  the  defendant  company  in  proportion 
to  the  amount  of  hides  furnished.  The  defendant  after  reec^iv- 
ing  the  hides  from  its  customers,  would  sort,  scrape,  cure  and 
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prepare  them  for  the  market.  The  hides  of  the  several  stock- 
holders were  not  separately  prepared  and  sold. 

The  firm  of  Shappel,  Nagel  &  Tingling  were  butchers  and  had 
been  stockholders  of  the  defendant  company,  delivering  all  their 
hides  to  the  defendant  and  receiving  pay  therefor  as  above  de- 
scribed. They  knew  of  the  by-law  above  mentioned  and  of  de- 
fendant's method  of  doing  business  thereumder.  Some  time 
prior  to  January  1,  1905,  the  Kroger  Grocery  &  Baking  Com- 
pany bought  out  the  business  and  assets  of  Shappel,  Nagel  & 
Tingling  and  thereby  became  a  stockholder  in  the  defendant 
company.  Mr.  Nagel  became  vice-president  of  the  Kroger  Com- 
pany and  Mfl  Tingling  the  manager  of  the  packing  house  and 
butchering .  department  of  such  company.  As  such  manager 
Mr.  Tingling  sent  the  hides  of  the  plaintiff  company  to  the  de- 
fendant company  during  the  months  above  mentioned.  The 
plaintiff  company  was  credited  therefor  and  paid  the  prices 
fixed  monthly  by  the  directors  of  the  defendant  company, 
amounting  to  $8,279.47,  but  in  April,  Mr.  Kroger,  the  presi- 
dent of  the  plaintiff  company,  ordered  no  further  hides  to  be 
delivered  to  the  defendant.  At  the  end  of  six  months  he  de- 
manded what  he  claimed  to  be  his  company's  proportion  of  the 
profits  distributable  under  the  by-law  to  all  stockholders  who 
had  delivered  all  their  hides,  which  demand  was  refused  because 
the  plaintiff  company  had  not  delivered  all  its  hides  to  the  de- 
fendant during  such  six  months. 

The  evidence  further  shows  that  the  stockholders  who  had 
delivered  all  their  hides  to  the  defendant  during  the  six  months 
ending  July  1st,  1905,  were  awarded  a  dividend  under  the 
by-law  of  $1.20  per  hundred  pounds,  and  that  plaintiff  had  de- 
livered up  to  the  time  when  he  refused  to  make  further  deliv- 
eries, 107,465  pounds  of  hides.  If  the  plaintiff  had  been  in- 
cluded in  the  number  of  stockholders  to  whom  this  dividend  was 
paid,  such  dividend  would  necessarily  have  been  less  than  $1.20 
per  hundred,  but  the  evidence  does  mot  disclose  how  much  less. 

Plaintiff  claims  that  even  if  the  by-law  was  valid,  under  a 
proper  ex)nstruction  thereof  the  defendant  was  simply  plaintiff's 
agent  in  the  sale  of  its  hides  and  that,  after  deducting  certain 
charges,  the  amount  thereof  the  plaintiff  neither  alleges  or  es- 
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tablishes  by  evidence,  the  plaintiff  is  entitled  to  the  pro  rata 
share  of  what  the  hides  were  sold  for  by  the  defendant,  offering, 
however,  no  evidence  as  to  what  the  hides  wer  sold  for,  except 
inferentially  by  the  amount  paid  to  plaintiff  in  connection  with 
the  $1.20  per  hundred  dividend.  Plaintiff  claims  that  the 
monthly  amounts  received  by  the  plaintiff  were  simply  pay- 
ments on  account. 

The  plaintiff  as  a  stockholder  in  the  defendant  company  is 
chargeable  with  knowledge  of  the  by-law,  and  through  Mr. 
Nagel  and  Mr.  Tingling  is  charged  with  actual  knowledge  there- 
of, and  of  the  defendant's  method  of  doing  business  and  of  the 
defendant's  method  of  fixing  the  amount  paid  to  its  share- 
holders for  hides.  It  therefore  had  notice  of  the  actual  con- 
struction of  such  by-law  by  the  defendant  company.  It  made 
no  objection  thereto,  and  therefore  knew  that  the  hides  deliv- 
ered by- it  to  the  defendant  were  received  by  the  defendant  to 
be  paid  for  under  such  by-law  and  method  of  doing  business  and 
no  other. 

Where  parties  to  a  written  agreement  have  by  their  own  acts, 
placed  a  practical  construction  thereon,  unless  such  construc- 
tion is  manifestly  contrary  to  the  terms  of  such  agreement,  it 
will  be  followed,  especially  where  there  is  any  ambiguity,  Ex- 
amining, however,  the  by-law  as  a  whole  and  giving  effect  to  all 
its  parts,  it  seems  that  the  monthly  payments  made  by  the  order 
of  the  board  of  directors,  where  such  board  has  acted  in  good 
faith,  is  as  set  forth  specifically  in  the  by-law  the  ** price"  of  the 
hides,  and  that  under  the  by-law  the  plaintiff  has  no  further 
claim  against  the  defendant,  except  as  for  dividends  under  the 
conditions  of  such  by-law.  The  plaintiff  arbitrarily  refused  to 
comply  with  such  conditions. 

Plaintiff  further  claims  that  such  by-law  is  illegal  as  being 
unreasonable  and  involving  a  forfeiture  of  property  or  prop- 
erty rights. 

There  is  nothing  in  the  present  case  showing  such  by-law  to  be 
unreasonable.  The  defendant  company  has  been  doing  business 
in  this  manner  for  many  years  with  satisfaction  to  its  stock- 
holders, and  the  hypothetical  cases  referred  to  by  the  plaintiff 
seem  to  have  never  occurred.     There  is  no  claim  or  evidpneo  of 
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any  want  of  good  faith  in  the  fixing  of  this  ''price,"  or  in  any- 
thing done  by  the  defendant  or  its  oflScers.  The  only  way  that 
plaintiff  or  any  stockholder  can  be  affected  by  the  clause  in  ques- 
tion in  such  by-law  is  for  such  stockholder  to  deliver  hides,  but 
only  part  of  his  hides  during  any  six  months.  If  any  stock- 
bolder  delivers  any  hides  during  any  six  months  period,  he  must 
deliver  all  of  his  hides  during  such  period,  or,  not  forfeit,  but 
never  become  entitled  to  what  in  the  clause  is  called  a  dividend, 
but  which  in  fact  is  a  portion  of  the  profits  of  the  sale  of  all 
hides  cured  and  sold  by  the  defendant  during  such  period. 

The  plaintiff  as  a  stockholder  is  6;ntitled  to  its  general  divi- 
dends as  such,  whether  it  delivers  hi4es  to  the  company  or  not, 
but  its  right  to  share  in  the  profits  from  the  sale  of  other  hides 
cured  and  sold  with  its  own  is  made  dependent  upon  its  delivery 
to  the  defendant  company  of  all  its  hides  during  the  period  of 
six  months.  Why  should  not  the  plaintiff  be  subject  to  the 
rule  applicable  to  the  performance  of  conditions  precedent? 

The  plaintiff  cites  certain  cases  of  forfeiture  or  confiscation 
of  property  and  assessments  of  fines  and  penalties  by  corpora- 
tions, private  and  municipal,  under  by-laws  and  ordinances  in 
which  it  was  held  that  the  power  so  to  do  must  be  expressly 
given  and  when  given,  reasonably  exercised,  but  such  cases  are 
admitted  by  the  plaintiff  to  have  little  analogy  to  present  case, 
except  the  case  of  The  Monroe  Dairy  Association  v.  Wcbb^  40 
X.  Y.  App.  Div.,  49.  wherein  each  stockholder  of  the  associa- 
tion was  to  deliver  two  hundred  and  one  pounds  of  milk  per 
day  for  each  share  of  stock  held,  or  pay  the  as.sociation  one- 
eighth  of  a  cent  per  pound  for  the  difference.  In  that  case  the 
court  held  that  the  by-law  was  void  for  want  of  power  in  the 
association  and  that  the  association  could  not  recover  the  pen- 
alty. In  that  case  the  stockholder  had  not  subjected  herself  to 
the  operation  of  the  by-law,  except  by  having  become  through 
the  transfer  of  stock  the  owner  of  some  shares  thereof.  She  had 
never  delivered  any  milk  to  the  company.  The  penalty  was 
sought  to  be  enforced  against  her  simply  and  solely  as  a  stock- 
holder. Necessarily,  if  the  by-law  was  void  as  ultra  vires,  it 
could  not  be  enforced.  It  does  not  follow  that  if  she  had  deliv- 
ered milk  to  the  company  to  be  sold  under  certain  contract  con- 


NISI  PRIUS  REPORTS— NEW  SERIES.  227 

1909.]  Kroger  Ck).  v.  Butchers'  Hide  Association. 

ditions  as  to  price  and  share  in  the  general  profits,  she  would 
not  have  been  bound  by  such  contract. 

If  the  Kroger  Grocery  &  Baking  Company  had  not  attempted 
to  avail  itself  of  the  defendant's  method  of  doing  business,  and 
if  merely  as  a  stockholder  had  been  fined  or  assessed  for  not  de- 
livering hides,  the  case  above  mentioned  would  be  applicable. 
Probably  the  by-law  itself,  of  which  the  plaintiff  is  charged 
with  notice  as  a  stockholder,  would  be  sufficient  to  create  a  con- 
trjict  as  to  any  hides  delivered,  but  in  this  case  the  plaintiff  de- 
livered the  hides  actually  knowing  of  the  by-law  and  of  the 
conditions  under  which  the  defendant  received  aild  made  set- 
tlements for  such  hides,  and  therefore  understanding  and  ac- 
quiesoing  in  the  conditions  under  which  his  hides  were  re- 
ceived. This  constitutes  a  contract  to  that  effect,  whatever 
might  be  the  legal  effect  of  the  by-law  as  a  mere  by-law. 

Plaintiff  fails  to  recognize  the  distinction  between  its  rights 
and  liabilities  as  a  mere  stockholder  and  its  rights  and  liabilities 
as  a  deliverer  of  hides  under  a  contract.  The  former  are  limited 
by  the  rights  of  the  corporation  over  its  stockholders ;  the  latter 
is  a  question  of  contract  and  by  such  contract  the  parties  are 
bound,  unless  the  contract  is  illegal. 

Even  if  the  contract  was  illegal,  as  being  in  restraint  of  trade, 
or  against  public  policy,  or  for  any  other  similar  reason,  the 
hides  having  been  delivered  under  such  contract  the  plaintiff 
will  not  be  permitted  to  repudiate  the  contract  and  recover  for 
what  the  hides  were  reasonably  worth,  or  as  upon  an  accounting 
for  the  proceeds  of  their  sale  by  the  defendant. 

What  the  right  of  the  plaintiff  would  be  if  the  defendant 
refused  to  perform  the  contract  as  being  illegal  or  tiltra  vires  is 
not  involved  in  this  case  as  the  defendant  has  set  up  no  such 
claim. 
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SAL£S  or  INTOXICATINC  LIQUORS  ON  THC  OHIO 

RIVER. 

Common  Pleas  Ck>urt  of  Columbiana  County. 
William  Savors  v.  Thb  Stat*  op  Ohio. 

Decided,  March  6,  1909. 

Criminal  Lato^— Jurisdiction  over  Offenses  Committed  on  the  Ohio 
River — §aZe«  of  Liquor  Opposite  ''Dry''  Territory — BeaX  Law  Does 
Not  Confer  Jurisdiction  to  Punish  on  Account  of  such  Sales — Sec- 
tion 4S6Ji-20a. 

The  mayor  of  a  municipality,  which  has  been  voted  "dry"  under  the 
Beal  law,  is  without  Jurisdiction  over  a  defendant  who  is  charged 
with  the  sale  of  intoxicating  liquor  from  a  boat,  anchored  opposite 
such  municipality,  but  outside  of  the  low  water  line. 

Hole,  J. 

In  this  case  the  plaintiff  in  error  seeks  to  reverse  the  judgment 
of  the  mayor's  court  in  the  city  of  East  Liverpool,  which  re- 
sulted in  his  conviction  and  sentence  to  pay  a  fine  of  two  hun- 
dred dollars  and  costs. 

The  question  which  is  raised  in  this  case  is  one  of  extreme 
importance.  It  appears,  without  contradiction,  that  the  plaint- 
iff in  error,  William  Savors,  was  the  owner  or  keeper  of  a  house- 
boat floating  on  the  Ohio  river  at  a  point  opposite  Union  street, 
one  of  the  highways  of  the  city  of  Ea.st  Liverpool,  in  which 
boat  it  is  alleged  he  unlawfully  sold,  furnished  and  gave  away, 
or  indirectly  dealt  in  intoxicating  liquors,  contrary  to  the  terms 
and  provisions  of  the  Beal  Local  Option  Law.  It  appears  from 
the  evidence  that  the  boat,  at  the  period  covered  by  the  affidavit, 
was  anchored  in  the  river  at  a  distance  of  sixty  to  eighty  feet 
from  the  water's  edge  on  the  Ohio  side  of  the  river.  That  it 
was  afloat  in  at  least  three  feet  of  water,  and  was  held  in  posi- 
tion by  wire  ropes  extending  from  anchors  to  each  corner  of 
the  boat,  which  anchors  rested  on  the  bed  of  the  river,  and  that 
there  were  three  or  four  floats  extending  from  the  water's  edge 
on  the  Ohio  side  toward  the  boat  as  it  so  lav  anchored  in  thi^ 
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stream,  and  that  these  floats  were  entirely  disconnected  one 
with  the  other,  but  were  near  enough  together  for  persons  walk- 
ing from  the  shore  to  the  boat  to  step  from  one  float  to  the  other. 
The  evidence  in  the  record  was  clearly  sufficient  to  justify  the 
conviction  of  the  plaintiff  in  error,  if  the  traffic  in  intoxicating 
liquors  was  unlawful  at  the  place  where  said  boat  was  anchored. 

It  is  clear  from  the  evidence  that  this  boat  was  anchored  be- 
yond low  water  mark  on  th^  Ohio  side  of  the  river,  and  it  is 
clear  from  the  records  and  decided  cases  that  the  territorial 
limits  of  Ohio  only  extend  to  ordinary  low  water  mark  on  the 
Ohio  side  of  the  river. 

Without  going  into  the  authorities  at  this  time,  it  may  be 
remarked  that  there  are  precedents,  including  one  made  by  a 
homicide  case  in  this  county,  that  although  the  territorial  limits 
of  the  state  end  at  ordinary  low  water  mark  on  the  Ohio  side, 
the  jurisdictional  limits  of  the  state  for  the  punishment  of 
crimes  and  offenses  extend  entirely  across  the  navigable  portion 
of  the  Ohio  river,  though  this  jurisdiction  for  the  punishment  of 
crimes  is  exercised  concurrently  with  the  state  of  West  Virginia 
and  the  state  of  Kentucky. 

The  Beal  law  which  is  alleged  to  have  been  violated  in 
the  case  at  bar,  provides  for  submitting  to  the  electors  of 
a  municipal  corporation  the  question  of  prohibiting  the  sale  of 
intoxicating  liquors  in  such  corporation,  and  when  such  election 
has  been  properly  held  and  carried  by  the  temperance  forces, 
the  sale  of  intoxicating  liquors  as  a  beverage  shall  be  prohibited 
'^ within  the  limits  of  such  municipal  corporation," 

During  the  progress  of  the  argument  it  was  admitted  that  the 
city  authorities  would  have  no  jurisdiction  to  punish  the  viola- 
tions of  city  ordinances,  if  the  alleged  offenses  were  committed 
on  the  river  beyond  ordinary  low  water  mark.  It  was  claimed, 
however,  that  this  being  a  state  law,  that  the  state  would  have 
a  right  to  punish  offenses  if  committed  within  the  jurisdictional 
limits  of  the  state,  although  not  within  the  limits  of  the  munici- 
pality. 

The  importance  of.  the  question  under  the  Beal  law  and  es- 
pecially under  the  Rose  Local  Option  Law  will  be  appreciated,  if 
we  keep  in  miind  the  fact  that  if  the  state  has  no  power  to  punish 


290      COLUMBIANA  COUNTY  COMMON  PLEAS. 

Savors  v.  State  of  Ohio.  [Vol.  VIII,  N.  8. 

the  sale  of  intoxicating  liquors  upon  the  river  adjoining  the 
various  counties  which  have  voted  against  the  sale  of  intoxicating 
liquors,  the  practical  administration  of  this  great  temperance 
measure  will  be  defeated.  So  far  as  T  know  this  question  as 
affecting  the  administration  of  the  Beal  law  has  not  yet  been 
passed  upon,  but  in  the  Ohio  Law  Reporter  of  March  1,  1909, 
(8  N.  P.— X.  S.,  109),  in  the  case  of  The  State  of  Ohio  v.  Frank 
Kendle,  it  is  held  by  Judge  Corn,  of  the  Court  of  Common 
Pleas  of  Adams  County,  that  the  eourts  of  Ohio  have  jurisdic- 
tion of  crimes  and  oflPenses  committed  on  Ohio  river  opposite  its 
shores,  and  this  is  so  although  the  statute  defining  the  offense 
makes  it  unlawful  to  do  the  act  within  the  limits  of  any  countv 
where  prohibited.  That  case  holds  squarely  thj^t  under  the 
Rose  law  a  party  selling  liquor  in  a  boat  on  the  Ohio  river  out- 
side of  ordinary  low  water  mark  on  the  Ohio  side  may  be 
punished  for  violation  of  the  Rose  law.  In  that  case  the  grand 
jury  returned  an  indictment  charging  a  violation  of  the  Rose 
law,  and  the  state  and  the  defendant  waived  a  jury  and  sub- 
mitted the  matter  to  the  court  upon  an  agreed  statement  of  facts, 
which,  for  the  purposes  of  the  question  involved,  are  practically 
identical  with  the  case  at  bar,  except  as  T  have  indicated,  that 
in  the  case  at  bar  the  aflfidavit  is  filed  under  the  Beal  law  in- 
stead of  the  Rose  law. 

As  I  have  said  before,  there  is  precedent  for  the  claim  that  Ohio 
has  a  right  to  punish  the  commission  of  crimes  and  oflPenses  com- 
mitted against  the  laws  of  the  state,  though  the  occurrence  takes 
place  on  the  Ohio  river  outside  of  the  territorial  limits  of  the  state. 
The  difficulty  in  determining  questions  under  the  Rose  law  and 
under  the  Beal  law,  however,  arises  from  the  fact  that  the  sale 
of  liquor  is  not  a  crime  except  when  committed  in  such  portions 
of  the  state  as  have  voted  against  it  under  the  provisions  of  one 
of  these  two  laws,  or  under  what  is  known  as  the  township  local 
option  law. 

If  this  was  a  question  of  the  sale  of  liquor  upon  Sunday,  the 
sale  of  liquor  to  habitual  drunkards,  or  the  sale  of  liquor  to  mi- 
nors, there  is  precedent  for  the  claim  that  the  offense  could  be 
punished,  and  the  court,  in  administering  the  law,  would  con- 
sider the  offense  as  havin.i'  been  committed  in  the  countv  bound- 
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ing  upon  the  river  nearest  to  the  place  where  the  crime  was  com- 
mitted. But  where  the  peace  and  dignity  of  the  state  of  Ohio 
is  not  infringed  upon,  unless  the  traffic  in  liquors  is  committed 
within  certain  prescribed  limits,  it  may  seriously  be  doubted 
whether,  by  any  fiction  of  law,  we  can  extend  the  limits  of  a 
county  or  a  municipality  for  the  purpose  of  branding  as  criminal 
an  act  which  would  be  entirely  innocent  and  lawful  if  committed 
in  what  is  generally  known  as  wet  territory  of  the  state. 

However,  if  the  case  at  bar  arose  under  the  provisions  of  the 
Rose  bill,  I  should  be  inclined  to  lay  aside  my  doubts  and  accept 
the  precedent  set  by  Judge  Corn  until  thr^  higher  courts  of  the 
state  have  pa55sed  upon  the  question,  in  order  that  no  one  might 
be  encouraged  to  continue  a  traffic  which  is  clearly  so  contrary 
to  the  interests  and  will  of  the  inhabitants  of  territory  which  has 
voted  against  the  sale  of  intoxicating  liquors. 

But  can  we  go  farther  than  this  and  hold  that  the  same 
principle  can  be  applied  to  the  Beal  law?  Under  that  law,  as  T 
have  indicated,  the  traffic  in  intoxicating  liquors,  to  be  illegal, 
must  be  carried  on  within  the  limits  of  such  municipal  corpora- 
tion; and  I  have  not  been  able  to  persuade  myself,  much  as  I 
would  like  to  do  so,  that  we  can,  by  any  fiction  of  law,  say  that 
a  sale  of  liquor  made  outside  the  limits  .of  such  corporation  is 
an  offense  against  the  laws  of  the  state.  It  may  be  said  that 
there  is  very  little  difference  in  principle  between  the  Rose  law, 
which  forbids  the  traffic  in  intoxicating  liquors  within  the  limits 
of  any  county  which  has  voted  it  out,  and  that  which  forbids 
such  traffic  in  the  limits  of  any  city  where  it  has  been  voted  out. 
There  is  this  difference,  however :  The  county  is  that  unit  of  the 
state  which  has  been  selected  by  the  state  through  which  to  ex- 
ercise, its  machinery  for  the  punishment  of  crime,  and  as  the 
jurisdictional  limits  of  the  state  extend  across  the  river,  we 
might,  by  a  fiction  of  law,  say  that  the  jurisdictional  limits  of 
the  county  likewise  extended  across  the  river.  But  I  can  see  no 
reason  why  the  jurisdictional  limits  of  a  municipality  shouM, 
for  any  purpose,  ext(»nd  beyond  its  territorial  limits,  unless  such 
additional  jurisdictional  limits  have  been  prescribed  by  statute. 

Having  this  view  of  the  case,  it  is  the  judgment  of  this 
court  that  the  judgment  of  (tonviction  in  the  mayor's  court  must 
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be  reversed,  and  the  plaintiff  in  error  restored  to  all  things  he 
has  lost  by  reason  of  such  conviction. 

Before  concluding  this  opinion,  however,  I  feel  like  suggesting 
that  in  my  judgment  the  Legislature  would  have  a  clear  right 
to  pass  an  act  providing,  in  express  terms,  that  whenever,  under 
any  local  option  law,  any  municipal  corporation,  township  or 
county,  has  made  the  traflfic  in  intoxicating  liquors  unlawful, 
that  it  shall  likewise  be  unlawful  for  such  traffic  to  be  carried 
on  in  or  upon  such  portions  of  the  water  of  any  navigable  stream 
forming  the  boundary  line  between  the  state  of  Ohio  and  any 
other  state  opposite  to  or  bounded  upon  the  territory  in  which 
the  sale  of  liquor  has,  under  the  terms  of  any  such  local  option 
law,  become  unlawful.  If  such  an  act  were  passed,  it  would,  in 
my  judgment,  resolve  any  doubt  which  now  exists  as  to  the  right 
of  the  state  to  punish  in  cases  like  the  one  at  bar,  or  in  cases  for 
the  violation  of  the  township  or  county  local  option  laws. 

Most  of  the  cases  holding  that  Ohio  has  concurrent  jurisdiction 
over  the  waters  of  the  Ohio  river  with  the  state  south  of  this 
river,  are  civil  cases,  and  the  right  of  the  state  to  punish  crimes 
committed  on  the  river  outside  of  ordinary  low  water-mark  has 
never  been  declared,  so  far  as  I  know,  by  the  Supreme  Court  of 
this  state,  or  by  the  Supreme  Court  of  the  United  States,  though 
both  these  tribunals  have  recognized  this  concurrent  jurisdic- 
tion in  civil  cases.  As  I  have  said,  however,  there  are  precedents 
in  the  lower  courts  which  recognize  such  right.  In  criminal 
cases  the  indictment  in  charging  the  venue  must  name  the  county 
in  which  the  offense  was  committed,  and  it  may  well  be  doubted 
whether  the  venue  is  properly  proven  where  it  appears  that  the 
offense  was  committed  in  territory  not  w-ithin  the  limits  of  the 
(•ounty,  but  in  territory  of  another  state  over  which  this  state 
only  hiis  concurrent  jurisdiction  by  virtue  of  a  compact  between 
the  states.  If  this  were  a  new  question  I  should  be  inclined  to 
hold  that  the  state  should  pass  legislation  definitely  providing 
for  the  punishment  of  offenses  in  this  ** twilight  land,*'  and  fix- 
ing the  proper  place  for  the  prosecution  of  offenses  committed 
therein. 
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POWERS  ON  THE  STATE  lUULROAD  AND  THE  INTERSTATE 
COMMERCE  COMMISSIONS  RESPECTIVELY. 

Common  Pleas  Court  of  Franklin  County. 

The  Ann  Arbor  Railroad  Co.  et  al  v.  Railroad  Commis- 
sion OF  Ohio. 

Decided,  April,  1909. 

Car  Service  Regulations — Authority  of  the  State  Railroad  Commission 
to  Regulate  Demwrrage  Charges  and  Free  Time  to  Consignees  Ldm- 
ited  to  Intrastate  Commerce — Concessions  for  Individual  Conven- 
ience a  Clog  on  Commerce  Generally — Instruments  of  Commerce 
Distinguished  from  Commerce  Itself — Lessening  Significance  of 
State  Lines — When  Interstate  Commerce  Begins  and  When  it  Ends 
with  Reference  to  a  Particular  Shipment. 

The  regulations  adopted  by  the  Ohio  Railroad  Commission  with  refer- 
ence to  car  service  are  invalid  as  to  interstate  shipments  over 
interstate  commerce  railways,  but  as  to  intrastate  commerce  they 
are  valid  and  enforcible. 

John  F.  Wilson,  C.  0.  Hunter,  Edward  Colston,  Theodore  W, 
Reathy  F,  A,  Diirhin,  Squire,  Sanders  &  Dempsey,  for  plaintiffs. 

U.  6.  Denman,  Attorney-General,  0.  E.  Harrison  and  John 
R.  Horst,  of  counsel  for  defendants. 

Kinkead,  J. 

The  questions  arise  upon  demurrer  to  the  second  cause  of  ac- 
tion. 

Plaintiffs  (thirty-five  railroads),  for  their  second  cause  of  ac- 
tion, aver  that  the  defendant  commission  on  March  20,  1908, 
made  an  order  determining  and  fixing  certain  car  service  charges, 
regulations  and  practices,  to  be  imposed,  observed  and  followed 
in  the  future  by  all  the  plaintiff  railroad  companies. 

The  petition  thereupon  sets  forth  each  and  all  of  the  rules  so 
made  and  now  complained  of. 

Without  enumeration  or  going  into  details,  it  may  be  s'tati^d 
that  the  only  question  urged  in  argument  relates  to  car  service 
regulations,  objection  being  made  by  plaintiffs  to  rules  allowing 
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forty-eight  hours  free  time  for  cars  containing  66,000  pounds,  and 
seventy-two  hours  for  cars  containing  more  than  66,000.  Objec- 
tion is  made  also  to  other  allowances  and  increases  of  free  time 
for  car  service. 

It  is  claimed  that  rules  1,  2,  6,  12  and  14  are  applicable  to  cars 
in  transit;  that  the  remainder  of  the  rules  relate  to  the  receipt 
and  delivery  of  property  at  the  conunencement  and  end  of  the 
carriage;  that  is,  they  regul-ate  the  free  time  which  shall  be  al- 
lowed for  the  loading  and  unloading  of  cars,  the  charges  which 
may  be  made  for  over-detention  for  such  purposes,  and  the 
method  of  calculating  such  charges. 

It  is  claimed  that  the  receipt  and  delivery  of  property  for 
interstate  transportation,  and  the  detention  of  cars  for  that  pur- 
pose, is  a  part  of  the  interstate  commerce  therein. 

It  is  claimed  that  the  delivery  of  ears  to  a  shipper  for  loading 
of  freight  which  is  to  be  transported  by  the  carrier  from  the 
place  where  the  same  is  loaded  to  another  state,  is  as  much  a 
part  of -interstate  carriage  as  when  the  car  and  its  contents  are  in 
transit. 

The  same  claim  is  made  in  respect  to  freight  delivered  in  cars 
in  public  or  private  loading  places  to  be  unloaded  by  the  con- 
signee ;  that  interstate  ex)mmerce  does  not  end  until  the  consignee 
has  unloaded  and  relinquished  the  car. 

It  is  conceded  that  the  railroad  commission  has  power  simply 
to  regulate  intrastate  commerce,  but  it  is  contended  that  it  has, 
by  the  rules  complained  of,  directly  and  immediately  regulated 
interstate  commerce. 

It  will  readily  be  conceded  that  the  cars  of  the  plaintiff  car- 
riers are  used  indiscriminately  in  state  and  interstate  transporta- 
tion. 

This  being  true,  it  is  plain  that  if  the  rules  apply  and  govern 
the  use  of  all  cars  whether  in  state  or  interstate  commerce,  their 
detention  indiscriminately  according  to  the  provisions  of  these 
rules,  will  constitute  a  restriction  upon  interstate  commerce. 

The  -rules  in  question  which  authorize  the  detention  by  con- 
signees and  consignors  for  the  periods  prescribed  for  interstate 
shipments,  constitute  a  direct  infringement  of  the  constitutional 
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right  of  Congress  to  regulate  commeree,  as  well  as  a  violation  of 
the  interstate  commerce  act,  provided  such  interstate  commerce 
begins  when  the  oar  is  delivered  to  the  consignor  for  loading,  and 
ends  only  when  the  same  is  unloaded  by  the  consignee. 

But  the  claim  of  the  railroad  companies  is  carried  farther 
than  this,  howeveu.  It  is  argued  that  the  detention  of  cars  for 
purposes  of  state  commerce,  has  an  indirect  effect  upon  interstate 
commerce,  because  the  total  volume  of  available  equipment  is 
diminished  by  such  detention,  and  the  railroad  aflPected,  there- 
fore, has  fewer  available  cars  for  both  state  and  interstate  busi- 
ness than  it  would  have  if  such  detention  were  not  permitted  or 
were  permitted  for  only  a  shorter  time. 

It  is  apparent,  therefore,  that  if  the  contention  of  the  railroad 
company  be  the  correct  and  sound  position,  and  interstate  com- 
merce does  begin  when  the  cars  are  placed  at  the  disposal  of  the 
shipper  by  the  company  for  loading,  then  the  prevailing  rule 
which  has  existed  for  so  long,  which  does  not  impose  the  responsi- 
bility of  the  carrier,  as  such,  until  the  car  is  loaded  and  the  bill 
of  lading  is  delivered  to  the  shipper,  will  necessarily  be  ignored. 

To  reach  the  conclusion  that  interstate  commerce  begins  when 
the  car  is  delivered  to  the  shipper,  there  must  be  some  very  po- 
tent and  sound  reasons  for  creating  an  exception  to  the  familiar 
and  long  prevailing  rule  referred  to. 

If  it  is  to  be  decided  that  interstate  commerce  does  not  end 
until  the  consignee  has  entirely  unloaded  the  car,  and  thus  re- 
linquished it,  in  reliance  upon  the  ordinary  rule  fixing  the  re- 
sponsibility of  the  carrier,  it  might  be  urged  that  the  same 
theory  or  principle  should  control  in  determining  when  inter- 
state commerce  begins. 

The  application  of  such  a  doctrine  would  result  in  one  rule 
regulating  the  commencement  of  interstate  commerce,  and  an- 
other the  time  of  its  completion. 

The  conditions  and  equitable  adjustment  of  the  rights  of  ship- 
per, consignee  and  carrier  in  matters  of  liability  for  loss  and  re- 
sponsibility therefor,  have  no  relation  or  bearing  upon  the  broad 
and  comprehensive  question  of  interstate  commerce  involved  in 
determining  the  most  advantageous  methods  of  use  and  manipula- 
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tions  of  the  immeDse  equipment  of  the  railroad  systems,  and  con- 
sequent rules  of  law  which  shall  be  formulated  to  produce  the 
best  results,  and  to  promote  and  foster  interstate  commerce  be- 
tween the  states. 

It  is  a  well  known  fact  that,  in  this  modern  age,  the  greatest 
percent  of  supplies  for  nearly  every  want  are  chiefly  carried  by 
means  of  interstate  commerce  shipments,  either  by  way  of  impor- 
tation or  exportation.  Almost  everj-thing  we  eat,  for  example, 
come  from  other  states  by  means  of  interstate  railroads.  And 
many  other  things  might  be  enumerated  to  show  the  magnitude 
and  importance  of  the  function  of  the  great  arteries  of  interstate 
eommeree  in  the  service  of  the  people  of  the  states.  We  must 
liave  in  mind  the  convenience  not  only  of  the  citizenship  of  one 
state,  but  of  all. 

The  railroad  in  the  state  which  does  not  engage  in  interstate 
commerce  to  some  extent  would  be  difficult  to  find. 

A  striking  example  of  the  abuses  that  may  result  from  the  en- 
forcement of  such  rules  as  the  railroad  commission  has  enacted 
is  well  illustrated  in  the  Pittsburg  case,  hereinafter  cited,  where 
the  consignees  of  car  load  shipments  of  southern  products  used 
the  cars  from  which  to  display  their  goods  and  sell  them,  con- 
verting the  instruments  of  interstate  commerce  into  local  ware- 
houses, to  the  disadvantage  of  shippers.  The  rules  complained 
of  exitending  the  free  time  would  tend  to  foster  such  abuses. 

Those  who  have  been  giving  special  attention  to  freight  car 
manipulation  are  alive  to  the  situation.  It  is  conceded  on  all 
hands  that  there  ought  to  be  proper  regulation  by  competent  au- 
thority to  correct  abuses  on  the  part  of  railroad  or  shipper.  The 
criticism  of  the  association  of  railroad  commissioners  is  of  in- 
terest.     Their  report  reads : 

**It  is  to  the  interest  of  shippers  that  many  concessions  made 
by  the  railroads  in  the  wav  of  free  time  for  cars  should  be  with- 
drawn.  The  individual  shipper  who  succeeds  in  using  a  coal  car 
as  a  warehouse  for  ten  or  fiftcnm  days  free  of  charge  may  profit 
thereby,  but  he  does  so  at  the  expense  of  other  shippers  who  are 
entitled  Uy  have  the  use  of  the  ear  for  transportation  of  their 
eoal.  The  pressure  of  the  individual  shippers  to  secure  addi- 
tional free  time  is  really  directed  against  the   proper  use  of 
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cars  and  against  the  best  interests  of  the  shipping  public  as  a 
whole.  Some  state  authorities  have  yielded  to  this  pressure- of 
shippers  and  by  so  doing  have  complicated  the  transportation 
problem  for  shippers  of  other  states.  One  New  England  state, 
for  instance,  has  provided  for  four  days  free  time  for  the  load- 
ing and  unloading  of  cars.  This  is  double  a  reasonable  allow- 
ance and  is  gained  by  the  shippers  of  this  state  at  the  expense  of 
the  car  supply  of  the  entire  country. 

**A  middle  western  state  (Ohio),  through  its  railroad  commis- 
sion during  the  past  year,  has  increased  the  free  time  and  intro- 
duced various  rules  in  favor  of  particular  classes  of  receivers  of 
freight.  The  net  result  is  that  cars  in  that  state  are  most  largely 
used  for  warehouses.'* 

This  is  an  important  expression  of  opinion  on  the  wisdom  and 
policy  of  such  rules  as  are  under  test.  It  is  the  unanimous  opin- 
ion of  the  national  convention  of  railroad  commissioners  of  the 
different  states,  held  October  8th,  1908.  It  was  participated  in 
by  an  Ohio  member  who  apologized  for  the  rules,  and  he  being 
present,  the  report  was  unanimously  adopted. 

All  such  detentions  of  cars  to  serve  the  mere  local  convenience 
of  shippers  or  consignee  tend  to  retard  and  clog  the  general 
service  of  the  railroads. 

The  opinion  expres.sed  by  the  same  body,  likewise  entitled  to 
much  weight,  is  that  the  public  interest  requires  that  car  service 
rules  should  be  uniform  throughout  the  country.  Four  days' 
time  in  one  state  serves  to  give  an  advantage  to  the  shippers  of 
that  state  ait  the  expense  of  other  shippers.  Cars  withheld  by 
shippers  in  one  st^te  interfere  with  shippers  in  another  state. 

This  evidence,  coming  from  railroad  commissioners  experienced 
and  familiar  with  conditions,  is  evidence  that  the  demand  for 
free  time  comes  from  ithe  selfish  interests  of  the  shippers,  and 
that  the  general  good  is  thereby  lost  sight  of.  It  must  be  ob- 
served that  the  commissioners  are  quasi  judicial  officers. 

The  controlling  principle  leading  the  court  to  the  conclusion 
that  the  rules  in  question  are  designed  in  effect  to  restrict  inter- 
state commerce,  is  that  the  interest  of  the  general  shipping  public 
demand  the  very  greatest  dispatch  possible. 

The  local  regulation  of  this  matter  being  prompted  by  the 
d'^TTinnds  of  sh^pp^r^?  fo'*  7^1  rm  fr"?  ti^re  tn^'is  th'^  mind  to  wards 
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uniformity  of  regulation  which  can  best  be  secured  by  national 
regulation  by  virtue  of  the  interstate  commerce  clause,  and  the 
laws  passed  by  Congress  in  pursuance  thereof. 

We  look  to  the  interest  of  the  general  shipping  public;  not 
necessarily  to  that  of  the  railroads.  The  latter  are  the  servants 
of  the  people,  who  want  and  have  the  right  to  demand  of  them 
prompt  and  eflScient  service. 

That  the  railroads  are  servants  and  the  people  their  master,  is 
demonstrated  by  the  creation  of  railroad  commissions,  and  the 
interstate  commerce  commission,  which  have  supervisory  control 
over  them. 

It  is  highly  important  that  the  powers  of  each  of  these  bodies 
be  well  defined  to  avoid  conflict  and  confusion. 

It  has  been  suggested  that  there  should  not  be  a  division  of  au- 
thority over  what  is  practically  one  mass  of  equipment;  that 
the  entire  body  of  railroad  equipment  is  part  of  practically  one 
system  of  transportation.  That  the  body  of  freight  car  equip- 
ment; being  practically  a  unit,  the  system  of  rules  governing  its 
use  should  be  free  from  conflict. 

It  seems  from  the  foregoing  consideration  that  the  decision  of 
this  question,  vastly  more  important  than  mere  local  convenience 
of  local  shippers,  must  ignore  the  personal  or  individual  interest, 
as  well  as  ^he  ordinary  rule  of  law  applicable  to  receipt  and  de- 
livery of  freight,  and  the  rules  arising  therefrom,  fixing  the 
rights  and  responsibility  of  shipper  and  carrier. 

The  constitutional  frame  work  of  the  federal  government  was 
built  so  as  to  permit  expansion  and  growth.  In  the  great  march 
of  progress  we  look  back  at  the  work  of  our  forefathers  in  the  con- 
struction of  the  Constitution  with  astonishment.  The  interstate 
commerce  clau.se  has  been  more  useful  as  business  expands,  and 
state  lines  do  not  have  so  much  meaning  as  formerly. 

True,  there  is  strong  opposition  to  such  a  theory,  but  we  can 
not  fail  to  see  that  the  greater  bulk  of  our  commerce  is  interstate. 
Looking  at  the  problem  squarely,  it  seems  entirely  clear  that 
the  interstate  commerce  clause  of  the  federal  Constitution  em- 
braces not  only  the  contract  between  the  shipper  in  the  one  state 
and  the  consignee  in  the  other,  but  the  railroad  company  as  the 
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medium  between  the  two,  all  three  of  which  parties  are  engaged  in 
the  business  of  interstate  commerce,  and  their  conduct  and  con- 
tract are  subject  to  federal  regulation.  But  the  chief  responsi- 
bility and  the  greatest  demand  is  upon  the  carrier,  as  without  it 
there  would  be  no  interstate  commerce,  so  that  all  of  its  conduct 
and  acts  having  to  do  with  interstate  commerce  are  subject  to  the 
control  of  Congress.  The  contract  which  the  carrier  makes  to 
furnish  ears  to  shipper,  or  to  grant  the  use  thereof  in  case  of 
interstate  commerce  shipment,  to  the  consignee  is  subject  to  con- 
trol of  Congress.  As  the  contract  to  ship  and  the  regulation  of 
the  use  of  its  cars  and  equipment  are  one  and  the  same  thing,  it 
follows  that  the  duties  and  conduct  of  (the  carrier  in  such  matters 
in  all  shipments  from  a  consign^or  in  one  state  to  a  consignee  in 
another,  as  well  as  the  nights  which  exist  between  the  carrier  and 
the  consignee  in  the  use  of  ithe  cars  and  equipment  of  the  road, 
fall  within  congressional  regulation  and  not  within  state  control. 
These  statements  are  intended  to  apply  to  interstate  and  not  in- 
trastate business.  Congress  having  committed  such  matters  to  the 
interstate  commerce  commission,  that  body  has  the  exclusive 
power  to  regulate  such  matters  and  not  the  state  through  its  rail- 
road commission. 

Directing  attention  to  the  claim  of  counsel  for  the  commission, 
that  demnrrao^e  is  a  local  charge,  ndependently  paid  for,  and  is 
not  a  part  of  th?  published  tar.'IT  rate,  tho  reasons  already  ad- 
vanced may  be  a  suflficient  answer. 

The  fact  is,  however,  that  Conjiress  in  obedienee  to  the  consti- 
tutional mandate  touching  intpr=)tate  commerce,  has  already 
spoken.  It  has  created  the  inter^+ate  commerce  commission  and 
clothed  it  with  certain  powers.  In  pursuance  thereof  the  com- 
mission has  provided  (Sec.  10,  p.  16,  Regulaktions  Int.  Com.  Com.) 
that  : 

**Each  carrier  shall  publish  •  •  •  and  file  separate 
tarifih,  which  shall  contain  in  clear,  plain,  and  specific  form  and 
terms  all  the  terminal  char:^cs  and  all  allowances,  such  as  arbi- 
traries,  switching  •  •  •  transit  privileges,  and  car  service, 
together  with  all  other  privileges,  charges  and  rules  which  in  any 
way  increase  or  decrease  the  amount  to  be  paid  on  any  ship- 
ment." 
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But  it  is  said  by  counsel  that  even  if  the  interstate  oommeree 
act  can  be  construed  to  give  the  interstate  commerce  commission 
aurthority  to  make  car  service  rules,  the  commission  has  not  act- 
ed in  relation  thereto  and  the  power  has  not  been  withdrawn  from 
the  state.  But  Congress  has  acted  and  the  commission  is  acting 
in  pursuance  thereof.  Looking  to  the  regulations  of  the  commis- 
sion, if  this  may  properly  be  done  now,  it  would  seem  that  the 
regulations  by  the  commission  requires  railroads  engaged  in  in- 
terstate commerce  to  publish  car  service  tariffs.  And  this,  i<t  ap- 
pears, is  being  done  by  the  railroads. 

Special  stress  is  laid  upon  the  claim  that  the  rules  in  question 
operate  rather  upon  the  instruments  of  commerce;  that  the  cars 
are  mere  instruments  of  commerce  and  not  necessarily  part  of 
commerce  itself,  and  therefore  the  regulation  by  the  state  rail- 
road commission  touching  demurrage  for  car  service,  is  a  mere 
regulation  of  (the  us?  of  instruments  of  commerce  and  not  of  in- 
terstate commerce. 

In  support  of  th's  position  adjudications  by  the  federal  courts 
are  offered  for  consideration  in  this  connection. 

For  instance,  in  Louisville  &  Nashville  R.  R.  Co.  v.  Kentucky^ 
161  U.  S.,  677,  the  Supreme  Court  by  Mr.  Justice  Brown,  in  dis- 
cussing a  question  of  state  regulation  within  the  province  of  police 
regulation,  said : 

**It  has  never  been  supposed  that  the  dominant  power  of  Con- 
gress over  interstate  commerce  /took  from  the  states  the  power  of 
legislation  with  respect  to  the  instruments  of  commerce,  so  far 
as  the  legislation  was  within  its  ordinary  police  powers.  •  •  • 
In  the  division  of  authority  wi.th  respect  to  interstate  railways 
Congress  reserves  to  itself  the  superior  rights  to  control  their 
commerce  and  forbid  interference  therewith;  while  to  the  state 
remains  the  power  to  create  and  to  regulate  the  instruments  of 
such  commerce,  so  far  as  necessary  to  the  conservation  of  the  pub- 
lic interests.'' 

All  regulations  by  states  coming  within  such  a  rule  and  being 
within  the  police  regulation  are  consistent  with  the  position  taken 
by  the  court  in  this  case.  Regulation  has  been  made  by  the 
states  of  rates  of  speed,  the  prohibition  of  the  running  of  freight 
trains  on  Sunday,  promoting  the  safety  and  comfort,  of  passen- 
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gers,  employes,  and  the  like.  Prescribing  the  rates  of  fare  has 
been  undertaken  and  sustained  by  some  state  oourts.  But  this 
regulation  is  not  mentioned  as  one  of  the  police  regulations. 

The  regulations  named  have  been  sustained  as  not  infringing 
upon  interstate  commerce,  but  rather  in  aid  /thereof. 

A  sufScient  answer  to  the  point  made  as  to  the  regulation  of  the 
instruments  of  commerce  is  to  be  found  in  the  in.terstate  com- 
merce act.  I<t  is  made  to  apply  to  *  *  any  common  carrier  or  car- 
riers engaged  in  the  tratisportation  of  passengers  or  property 
wholly  by  railroad  •  •  ♦  from  one  state  •  •  •  of  the 
United  States    •    •    •    to  any  other  state,'*  etc. 

It  then  defines  ** transportation." 

**And  the  term  'transportation^  shall  include  cars  and  other 
vehicles  and  All  instrumentalities  and  facilities  of  shipment  or 
carriage,  irrespective  of  ownership  or  of  any  contract,  express  or 
implied,  for  the  use  thereof  and  all  services  in  connection  with 
the  receipt,  delivery,  elevation,  and  transfer  in  transit,  etc. ;  and 
it  shall  be  the  duty  of  every  carrier  subject  to  the  provisions  of 
this  act  to  provide  and  furnvth  such  transportation  upon  reason- 
able request  therefor,  and  to  establish  through  routes  and  just 
and  reasonable  rates  applicable  thereto.  •  *  *  And  shall 
furnish  cars  for  the  movement  of  such  traffic  to  the  best  of  its 
ability  without  discrimination,  etc.  •  •  •  And  shall  file 
with  the  commi.ssion  *  •  *  and  print  and  keep  open  to 
public  inspection  schedules  showing  all  rates,  fares  and  charges. 
*  •  *  The  schedule  shall  plainly  state  *  •  •  all  termi- 
nal charges,  storage  charges,  icing  charges,  and  all  other  charges 
which  the  commission  may  re(|uire,  all  privileges  or  facilities 
granted  or  allowed  and  any  rules  or  regulations  which  in  any- 
wise change,  affect,  or  determine  any  part  or  the  aggregate  of 
such  aforesaid  rates,  fares  and  charges,  or  the  value  of  the  serv- 
ice rendered  the  passenger,  shipper  or  consignee/' 

This  act  shows  a  distinct  purpose  to  assume  control  or  supervi- 
sion of  the  transportation  facilities,  and  all  charges  legitimately 
connected  with  and  a  part  of  the  interstate  shipment. 

This  court  will  be  content  with  the  expression  of  its  own  rea- 
sons for  the  conclusions  reached,  and  will  not  undertake  to  enter 
into  an  extended  discussion  of  the  federal  authorities  cited  by 
counsel  for  defendant.    It  is  sufficient  to  state  that  so  often  gen- 


242  FRANKLIN  COUNTY  COMMON  PLEAS. 

Railroad  r.  Railroad  CommiBBlon.       [VoL  Till,  N.  S. 

eral  expressions  may  be  gathered  from  decisions  which,  separ- 
ated from  the  facts  of  the  particular  case,  would  seem  to  appl}' 
to  another  situation.  In  answer  to  the  federal  citations  of  coun- 
sel for  the  commission,  the  statement  of  the  Supreme  Court  made 
in  Wabash  Railway  Company  v.  Illinois,  118  U.  S.,  558,  may  be 
sufficient,  viz.: 

**  Notwithstanding  what  is  there  said,  this  court  holds  now,  and 
has  never  consciously  held  otherwise,  that  a  statute  of  a  state, 
intended  to  regulate  or  to  tax  or  to  impose  any  other  restric- 
tion upon  the  transmission  of  persons  or  property  or  tele- 
graphic messages  from  one  state  -to  another,  is  not  within  that 
class  of  legislation  which  the  states  may  enact  in  the  absence  of 
legislation  by  Congress;  and  that  statutes  are  void  even  as  to 
that  part  of  such  transmission  which  may  be  within  the  state.'* 

This  statute  seems  to  place  the  entire  body  of  freight  car 
equipment  of  interstate  roads  within  the  control  of  the  inter- 
state commerce  commission.  This  body  has  been  exercising  the 
power  of  regulating  the  car  service.  On  March  16,  1908,  it 
held  that  questions  of  demurrage  and  car  service  on  interstate 
shipments  are  within  the  jurisdiction  of  the  interstate  commerce 
commission,  and  did  not  concur  in  the  view  that  siich  matters, 
even  when  pertaining  to  interstate  shipments,  are  within  the 
control  of  state  commissions. 

In  Wilson  Produce  Company  v.  Pennsylvania  Railroad  Com- 
pany, No.  1472,  decided  June  24,  1908  (14  Inter.  Com.  Com. 
Rep.,  p.  170),  it  held  that: 

'*The  duty  of  regulating  terminal  charges,  when  relating  to 
traffic  between  the  states,  has  been  lodged  with  the  interstate 
commerce  c<)mmiss.ion.  A  state  statute  fixing  terminal  charges 
is  not  controlling  with  respect  to  interstate  transportation." 

• 

In  this  case  the  complainants  were  dealers  in  fruit  in  Pitts- 
burgh. About  eighty-five  per  cent,  of  the  produce  was  sold 
from  the  cars,  using  ithem  as  warehouses.  The  yard  became 
congested,  which  was  largely  due  to  the  custom  of  retaining  oars 
in  order  to  make  sales  or  to  await  a  favorable  market. 

Commodities  were  even  moved  one  car  to  another  for  exhibi- 
tion.   Lane,  Commissioner,  said : 
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''Track  storage  charges  where  associated  with  an  interstate 
movement  appertain  directly  to  interstate  commerce.  They 
represent  the  carriers'  compensation  for  services  rendered  in  con- 
nection with  the  transportation.  A  shipment  is  not  completed 
until  arrived  at  destination  and  delivery  to  the  consignee;  and 
the  authority  vested  in  Congress  by  the  commerce  clause  of  the 
Constitution  covers  everything  related  to  the  delivery  of  freight 
between  the  states. 

**In  the  case  of  Interstate  Commerce  Commission  v.  Detroit ^ 
etc.,  Ry,  Co.,  167  U.  S.,  633,  the  Supreme  Court  suggCvSted  that 
the  commission  would  be  acting  within  its  powers  if  it  should  or- 
der the  railway  companies  should  regard  cartage,  when  fur- 
nished free,  as  a  terminal  charge  and  include  it  in  their  schedules. 

**If  cartage  charges  may  be  regarded  as  a  proper  subject  for 
national  regulation,  federal  authority  over  demurrage  and  track 
storage  charges  in  connection  with  interstate  commerce  can  not 
be  challenged. 

"We  think  we  may  go  further  and  hold  that  the  federal  au- 
thority in  this  field  is  exclusive.  It  is  well  settled  that  in  the 
absence  of  congressional  action  the  states  may  legislate  with  re- 
spect to  matters  which  are  strictly  local  in  character,  even  though 
in  so  doing  they  may  to  somo  extent  regulate  interstate  com- 
merce ;  but,  as  said  by  the  Supreme  Court  in  the  Port  Wardens 
Case,  12  How.  Pr.,  'Whatever  subjects  of  this  power  are  in  their 
nature  national,  or  admit  only  of  one  uniform  system  or  plan  of 
regulation,  may  jxistly  be  said  to  be  of  such  a  nature  as  to  re- 
quire exclusive  legislation  by  Congress.' 

**The  question  of  terminal  charges  imposed  in  connection  with 
interstate  transportation  would  seem  to  be  within  the  scope  of 
this  principle.  The  subject  is  national  in  character,  and  uni- 
formity of  legislation  is  essential.  If  the  individual  states  were 
permitted  to  legislate  in  this  field,  endless  confusion  and  dis- 
crimination would  be  the  result.  Such  regulation  would  operate 
as  a  direct  burden  upon  interstate  commerce,  and  the  Supreme 
Court  has  repeatedly  refused  <to  sustain  laws  which  had  this  ef- 
fect. But  .it  is  unnecessary  to  decide  that  the  federal  authority 
over  this  subject  is  exclusive,  inasmuch  as  Congress  has  taken 
definite  action  and  removed  the  subject  althogether  from  the  field 
of  state  regulation.  The  first  section  of  the  act  to  regulate  com- 
merce, after  outlining  the  scope  of  the  commission's  jurisdiction, 
defines  transportation. 


>> 


The  opinion  then  sets  forth  the  paragraph  of  the  law  which 
has  been  heretofore  quoted. 
Then,  proceeding,  the  commission  says: 


244  FRANKLIN  COUNTY  COMMON  PLEAS. 

Railroad  v.  Railroad  Commission.        [Vol.  VIII,  N.  S. 

**  Power  of  Congress  to  act  with  reference  to  this  subject  is 
indisputable ;  that  Congress  has  made  provisions  for  the  regula- 
tion for  these  charges  is  just  as  clear ;  and  it  follows  necessarily 
that  a  state  law  which  conflicts  with  the  federal  statutes  mu»t 
give  way/' 

One  federal  lower  court  decision  is  cited  in  support  of  the 
plaintiffs,  which  supports  their  contention. 

In  Michie  v.  JV.  Y.  &  C.  H,  R,  Co.,  151  Fed.,  694,  it  was  held 
that  demurrage  or  car  service  charge  made  by  an  interstate 
railroad  company  for  the  time  during  which  cars  loaded  wMth  hay 
are  left  standing  on  its  tracks  at  a  suburban  station  in  Boston 
after  the  expiration  is  within  the  meaning  of  interstate  com- 
merce, etc. 

The  court  said  in  the  course  of  its  opinion : 

'*  Practically  all  the  charges  here  in  question  are  made  to  com- 
pensate the  railroad  ff  r  the  use  of  its  oars  and  tracks  beyond  that 
reasonable  period  during  which  a  railroad  must  allow  the  con- 
signee to  come  and  g;I:  his  goods  without  charge.  A  railroad  is 
not  obliged  to  permit  the  use  of  its  cars  for  storage.  It  may  re- 
quire consignees  to  remove  their  goods  at  once,  but  for  its  own 
profit  and  for  public  convenience  the  use  is  permitted,  and  com- 
pensation therefor  is  exacted.  The  railroad  directly,  and  in- 
'  directly  the  public,  arc  benefited  by  a  speedy  release  of  cars,  and 
their  speedy  return  into  circulation.  This  obvious  fact  is  em- 
phasized by  the  conditions  which  now  exist  throughout  the  United 
States.  The  time  allowance  for  delivery  at  Forest  Hills  is  rea- 
sonable, and  the  court  has  already  h(»ld  that  the  charge  mad<»  for 
car  service  there  is  r 'Hsonable  also.  The  railroad  is  not  bound 
to  build  a  hay  shed  r.t  Forest  Hills  or  ait  its  stations  ge«nerally. 
At  its  terminal  in  the  great  city  of  Boston  it  has  done  so.  and 
there  it  gives  facilities  for  storage  which  are  not  given  at  Forest 
Hills  or  elsewhere  on  the  line.'' 

In  Rhodes  v.  Iowa,  170  U.  S.,  412,  in  construing  a  statute  of 
Iowa  in  connection  with  a  shipment  of  liquor  from  Dallas,  III., 
destined  to  Burlington,  Iowa,  the  Supreme  Court  said: 

*  *  That  this  Iowa  statute  can  not  be  held  to  apply  to  a  box  of 
spirituous  liquors,  shipped  by  rail  from  a  point  in  Illinois  to  a 
citizen  of  Iowa  at  his  residence  in  that  state  while  in  transit 
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from  its  point  of  shipment  to  its  delivery  to  the  consignee,  with- 
out causing  the  Iowa  law  to  be  repugnant  to  the  Constitution  of 
the  United  States. 

**]Moving  such  goods  in  the  station  from  the  platform,  on 
which  they  are  pu't  on  arrival,  to  the  freight  warehouse  is  a  part 
of  interstate  commerce.'* 

The  case  of  Coe  v.  Errol,  116  U.  S.,  517-519,  appears  among  the 
authorities  cited  for  consideration.  There  the  question  was  as  to 
what  period  of  time  goods  prepared  for  exportation  tx)  another 
state  and  partially  prepared  for  that  purpose  by  being  deposited 
at  a  ]>laci»  or  port  of  shipment  within  the  state,  were  freed 
f^-om  local  .taxation.  ' 

The  court  observed  that  there  must  be  a  point  of  time  when 
they  cease  to  be  governed  exclusively  by  the  domestic  law  and  be- 
gin to  be  governed  by  the  national  law ;  that  they  are  not  in  pro- 
cess of  exportation,  nor  is  exportation  begun  until  they  are  com- 
mitted to  the  carrier  for  transportation  out  of  the  state. 

This  might. have  some  bearing  upon  the  question  but  for  the 
provision  of  the  interstate  commerce  act.  Intersta/te  transporta- 
tion within  the  meaning  of  that  act  has  begun  when  the  shipper 
has  called  for  and  had  the  car  delivered  to  him  for  loading.  That 
is  true  because  the  act  provides  that  transportation  includes  cars 
and  all  services  in  connection  with  the  receipt,  delivery,  etc. 
And  the  act.  as  before  stated,  requires  the  interstate  roads  to 
file  and  publish  the  tariff  lists  for  such  services.  And  the  sub- 
missions upon  the  demurrer  shows  that  this  has  actually  been 
done. 

Counsel  for  plaintiffs  urge  the  claim  that  even  the  enforce- 
ment of  the  rules  in  question  in  intrastate  commerce  will  operate 
upon  as  an  interference  with  interstate  commerce.  That  is  per- 
haps true;  increasing  free  time  for  the  use  of  cars,  when  used 
for  service  within  the  state,  would  have  precisely  the  same  effect 
so  far  as  retarding  the  progress  of  the  cars  as  if  increased  for 
interstate  service.  The  railroad  e<|uipnient  being  a  part  of  one 
system  of  transporta-tion,  a  different  rule  as  to  free  time  for  ear 
servic*e  from  that  in  interstate  would  create  confusion.  If 
greater  time  be  allowed  in  domestic  service  than  in  national,  the 
supply  of  cars  would  be  interfered  with. 
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But  there  seems  to  be  absolutely  no  way  of  avoiding  such  a  re- 
sult. The  state  may  make  reasonable  rules  regulating  intrch 
state  service,  and  if  they  prove  burdensome  ito  interstate  com- 
merce, there  would  seem  to  be  no  remedy. 

The  state  has  the  right  to  the  service  of  interstate  railway 
systems  in  intrastate  commerce.  Having  that  right  it  may  also 
regulate  its  exercise  without  fear  or  hindrance  of  national  inter- 
ference. 

The  rules  in  question  are  considered  invalid  only  so  far  as 
they  are  made  to  apply  to  interstate  shipments  in  the  transpor- 
tation by  interstate  commerce  railroads,  as  defined  in  the  inter- 
state commerce  act,  and  in  'the  manner  pointed  out  in  this  opin- 
ion. . 

Without  further  particularization  (unless  counsel  think  it 
necessary)  of  the  rules  drawn  in  question,  the  demurrer  to  th'3 
second  cause  of  action  is  overruled  for  the  reasons  stated. 


JOINDER  OF  A  POLICE  OFFICER.  AND  HIS  SURETY. 

Ck)mmon  Pleas  Court  of  Franklin  County. 

Augustus  Gravell  v.  Ch^vrlbs  C.  Speakman  et  al. 

Decided,  March  8,  1909. 

Joinder  of  Parties  and  Causes — Action  for  False  Imprisonment — Police 
Officer  and  his  Surety  Made  Defendants  in  Action  for  Damages — 
Failure  to  Pay  Damages  not  Essential  to  the  Bringing  in  of  the 
Surety—Sections  4994,  5068  and  5059. 

1.  A  cause  of  action  against  an  officer  may  be  Joined  with  one  jointly 

against  the  officer  and  his  surety  on  his  official  bond. 

2.  The  cause  of  action  against  the  officer  is  the  subject  of  the  action, 

and  the  Joint  cause  of  action  against  both  on  the  official  bond  is  a 
transaction  connected  with  the  subject  of  action,  both  causes  af- 
fecting all  the  parties  to  the  action,  therefore  being  properly  joined. 

Geo.   W.  Bopc,  for  plaintiff. 

Geo.  S.  Marshall  and  Sater  &  Seymour,  contra. 
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Ejnkead,  J. 

This  is  an  action  by  plaintiff  for  false  imprisonment  against 
a  police  oflScer. 

The  defendant,  the  Title  Guaranty  &  Trust  Company,  inter- 
poses a  demurrer,  claiming  that  there  is  a  misjoinder. of  par- 
ties defendant,  in  that  the  defendant,  the  Title  Guaranty  & 
Trust  Company,  is  wrongfully  joined  with  the  defendant  police 
officer,  and  that  the  separate  causes  of  action  against  several  de- 
fendants are  improperly  joined,  and  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendant,  the  Title  Guaranty  &  Trust  Company. 

It  has  been  repeatedly  held  by  this  court  that  a  complainant 
in  false  imprisonment  may  properly  join  the  principal  and 
surety  in  such  cases  as  this  in  one  action,  and  that  the  cause 
against  the  officer  may  appropriately  be  joined  with  the  cause 
on  the  bond  against  the  surety.  There  is  occasion,  however,  for 
giving  the  reasons  for  the  rule,  some  of  which  have  perhaps  not 
been  given. 

The  grounds  for  such  joinder  may  be  found  in  Sections  4994, 
5058  and  5059. 

The  causes  of  action  in  this  case  are  not  separately  stated  and 
numbered,  but  are  run  together.  There  are,  in  fact,  two  separate 
causes,  one  against  the  police  officer  for  breach  of  duty,  the  due 
performance  of  which  is  guaranteed  by  the  surety  on  his  official 
bond.  This  cause  is  primarily  against  the  officer,  but  it  affects 
the  surety  on  the  bond,  who  is  liable  if  there  has  been  a  breach. 
The  surety  is  as  much  interested  in  resisting  the  liability  on  the 
cause  against  the  officer  as  is  the  latter  himself,  so  that  it  meets 
the  requirements  of  Section  5059,  Revised  Statutes,  that  tho 
causes  so  united  must  affect  all  the  i>arties  to  the  action. 

The  subject  of  the  cause  of  action  against  the  officer  is  the  tort 
constituting  breach  of  official  duty,  the  wrongful  act  being  the 
transaction  giving  rise  to  such  cause  of  action. 

The  first  cause  of  action  is  against  the  officer  alone;  and  the 
second  is  against  th(»  officiT  and  the  surety  on  his  bond  guaran- 
teeing the  official  duty. 
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The  execution  and  delivery  of  the  bond  is  a  transaction  con- 
nected with  the  same  subject  of  action,  which  consists  of  the 
operative  facts  showing  a  breach  of  official  duty. 

Though  the  cause  against  the  officer  constitutes  a  separate 
cause  against  him  alone,  still  the  joint  cause  against  the  princi- 
pal and  surety  may  be  united  by  virtue  of  Sections  5058  and 
5059,  the  transaction  of  the  execution  of  the  bond  being  con- 
nected with  the  subject  of  the  first  cause  against  the  officer  and 
both  causes  aflfecting  both  parties. 

It  is  claimed  that  there  are  not  sufficient  facts  stated  to  consti- 
tute a  cause  of  action  on  the  bond  against  the  surety ;  that  there 
is  no  breach  alleged;  and  that  there  is  no  allegation  that  the 
principal  has  failed  to  pay. 

A  breach  of  official  duty  is  alleged,  and  this  constitutes  a 
breach  of  the  bond.  Failure  to  pay  the  damages  is  not  essential, 
since  Section  4994,  Revised  Statutes,  authorizes  the  action  to  be 
brought  on  the  bond  against  the  principal  and  the  sureties. 

The  demurrer  is  overruled. 
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MALPRACTICE  BY  AN  ATTORNEY. 

Common  Pleas  Ck)urt  of  Williams  County. 

Anna  Tressler  Long  v.  Charles  A.  Bowersox.* 

Decided,  January  26,  1909. 

* 

Attorney  and  Client — Action  Against  Attorney  for  Malpractice  Barred 
by  the  One  Year  Statute  of  Limitations — Failture  to  Inform  Client 
of  Facts  Acquired  from  a  Former  Client  not  Malpractice — Essen- 
tial Allegations  of  a  Petition  for  Malpractice — Facts  which  are 
Insufficient  upon  Which  to  Base  a  Petition  for  Malpractice — And 
Insufficiency  of  Prior  Averments  Introduced  into  Subsequent  Causes 
of  Action  by  Reference  Only. 

1.  Section  4983,  Revised  Statutes,  prescribing  a  one  year's  limitation 

for  the  bringing  of  an  action  for  malpractice  applies  to  attorneys 
at  law  as  well  as  physicians  and  surgeons. 

2.  One  retaining  an  attorney  at  law*  to  secure  for  her  the  administra- 

tion of  her  deceased  husband's  estate  under  Section  6005,  Revised 
Statutes,  is  not  entitled  to  information  acquired  by  her  counsel 
in  a  prior  professional  relation  concerning  the  execution  of  a  will 
by  a  brother  of  her  husband  in  which  he  devised  his  property  to  his 
mother,  notwithstanding  the  fact  that  such  knowledge  and  its 
consequent  legal  advantage  to  plaintiff  if  known  to  plaintiff  might 
have  enabled  her  under  Section  5943  to  prevent  the  beneficiary 
thereof  from  taking  under  the  will  for  failure  to  probate  it  until 
after  the  mother's  rights  were  forfeited,  and  have  saved  her  ex- 
pense of  litigation  by  reason  of  the  probate  thereof.  Nor  can  such 
litigation  be  deemed'  the  obvious  and  natural  sequence  of  the  re- 
fusal of  the  probate  court  to  appoint  her  administrator  upon  which 
to  found  an  action  for  malpractice  without  other  facts  to  explain 
how  such  damages  flowed  from  the  facts  complained  of. 

3.  In  an  action  for  malpractice  against  an  attorney  at  law  the  pleader 

must  allege:  (1)  the  relation  between  the  parties;  (2)  pertinent 
facts  which  disclose  the  dereliction  of  duty  by  the  defaulting  party 
and  support  the  complaint  of  injury;  (3)  negligence  with  refer- 
ence to  such  facts  of  a  character  to  suggest  that  the  injury  may 
have  flowed  therefrom;  and  (4)  allegations  of  damages  constitu- 
ting the  proximate  result  of  the  negligence  alleged;  and  unless 
the  connection  between  the  successive  propositions  and'  elements 
be  apparent  from  tlie  statement  of  them,  the  pleading  must  inform 
the  court  by  additional  averments  how  one  element  flows  into  an- 
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other.    That  is,  the  nexua  must  be  obvious  or  specially  pleaded. 

4.  A  petition  in  an  action  for  malpractice  against  an  attorney  at  law, 

alleging  his  retainer  to  secure  plaintiff  the  administration  of  her 
husband's  estate;  the  death  of  her  husband's  brother  testate,  de- 
vising his  ancestral  property  to  his  mother  who  failed  to  probate 
the  will  until  after  the  statute  of  forfeiture  had  run;  the  attorney's 
assistance  in  probating  such  will;  his  having  knowledge  of  the 
existence  of  the  will  and  neglecting  to  inform  plaintiff  and 
the  court  of  the  fact  of  forfeiture;  and  failure  thereby  to  secure 
the  coveted  appointment  and  damages  as  a  result  thereof,  does 
not  state  sufficient  facts  to  sustain  the  action. 

5.  Incorporation  of  the  averments  of  prior  causes  of  action  into  an- 

other cause  of  action  by  reference  only  renders  such  cause  of  ac- 
tion specially  vulnerable  to  demurrer,  if  the  facts  in  such  refer- 
ences are  not  otherwise  pleaded  and  are  essential  to  such  cause 
of  action. 

B.  F,  Bitchie,  for  plaintiff. 

Oaudern  &  Estrich,  Newcomer  &  Oebhard  and  0.  C.  Beechler, 
contra. 

KiLLlTS,  J. 

This  cause  is  before  the  court  on  general  and  special  de- 
murrers to  the  petition.  The  petition  sets  out  three  alleged 
causes  of  action.  For  her  first  cause  of  action  plaintiff  says  that 
she  is  the  widow  of  John  P.  Long,  deceased,  and  that  in  June, 
1906,  being  herself  unversed  in  the  law  and  procedure  therein, 
she  employed  defendant  to  attend  to  all  her  legal  business  gen- 
erally, and  that  such  employment  was  by  defendant  accepted  and 
entered  upon ;  that  defendant  was  then,  had  been  for  a  long  time 
and  still  is,  engaged  in  the  practice  of  law  in  Williams  county, 
Ohio,  as  a  member  of  the  bar  of  this  state.  That  in  the  month 
of  December,  1906,  John  P.  Long,  her  husband,  being  then  de- 
ceased, **the  defendant  having  been  then  continuously  in  tho 
employ  of  the  plaintiff  since  the  said  date  first  aforesaid,  she  in- 
structed the  defendant  as  attorney  to  prosecute  a  motion  and  ap- 
plication on  behalf  of  this  plaintiff  in  the  probate  court  of  Wil- 
liams county,  Ohio,  for  the  appointment  of  this  plaintiff  as  ad- 
iiiiuistratrix  of  the  estate  of  the  said  John  P.  Long,  aforesaid"; 
that  defendant  filed  such  application  December  27,  1906,*  and 
thereafter,   in  all  proceedings  following  the  same,  he  acted  as 
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plaintiff's  attorney.  That  at  said  last  named  time  ^'defendant 
had  within  his  personal  knowledge  certain  information,"  herein- 
after set  forth  in  this  pleading,  which  it  was  important  that  this 
plaintiff  should  receive,  and  the  plaintiff  says,  that  "this  de- 
fendant willfully  concealed  from  the  plaintiff  the  said  informa- 
tion which  was  within  his  personal  knowledge,  and  that  this  de- 
fendant was  thereby  guilty  of  fraud  upon  the  plaintiff,  and  this 
plaintiff  further  says,  that  the  defendant  could,  by  the  exercise 
of  due  diligence,  care  and  skill,  and  by  invoking  to  the  benefit 
and  use  of  this  plaintiff  the  said  information  that  was  within  his 
knowledge,  have  obtained  the  allowance  of  said  motion  and  ap- 
plication and  the  appointment  of  this  plaintiff  as  administratrix 
as  aforesaid,  but  that  he  negligently  and  unskillfuUy  conducted 
said  proceedings  aforesaid ;  that  said  application  was  not  grant- 
ed, whereby  plaintiff  was  deprived  of  her  right  to  be  appointed 
as  said  administratrix,  and  was  put  to  great  cests  and  expense 
and  greatly  damaged,  as  will  more  particularly  appear  herein- 
after in  this  pleading/' 

The  petition,  in  this  first  cause  of  action,  details  the  death 
of  her  husband's  father,  George  E.  Long,  and  the  terms  of  his 
will,  all  of  which  is  fully  covered  by  the  opinion  of  this  court  at 
the  February,  1908,  term  of  this  court,  in  Gillis  v.  Long,  8  N.  P. 
— N.  S.,  1,  wherefore  we  will  not  quote  such  part  of  the  pleading 
here,  and  proceeds  to  aver  that  Parker  W.  Long,  her  husband's 
brother,  executed  a  will  in  July,  1902,  wherein  he  attempted  to 
give  all  his  property  absolutely  to  his  mother,  Harriet  Long; 
that  the  defendant  drew  this  will  for  Parker  and  was  one  of 
the  subscribing  witnesses,  and  read  the  will  to  the  testator  and 
to  Harriet,  and  then  and  there  delivered  the  same  to  Harriet; 
that  Parker  died  November  30,  1902,  leaving  this  will  in  the  pos- 
session and  control  of  Harriet,  and  that  at  said  time  there  were 
living  of  the  Long  family,  the  mother  Harriet,  John,  and  John's 
wife,  this  plaintiff;  that  John  P.  Long  died  in  August,  1906, 
and  that  a  dispute  having  arisen  between  plaintiff  and  Harriet 
respecting  plaintiff's  claims  in  John's  estate,  November  12,  1906, 
Harriet  caused  the  will  of  Parker  to  be  offered  for  probate,  but 
failed  to  cause  plaintiff  to  be  notified  of  such  intended  probate, 
and  that  the  will  was  admitted  to  probate  November  14,  1906, 
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without  the  knowledge  of  plaintiff;  ''that  this  defendant  knew 
that  this  plaintiff  had  not  been  made  a  party  to  the  probating  of 
said  papier  writing  aforesaid,  and  that  this  defendant  knew  that 
this  plaintiff  had  no  kngwledge  of  the  probating  thereof;  and 
that  this  defendant  knew  that  the  interests  of  this  plaintiff  in  the 
estate  of  the  said  John  P.  Long  aforesaid  were  materially  af- 
fected by  the  probating  of  said  paper  writing  aforesaid,  and  that 
this  defendant  notwithstanding  the  premises  did  appear  in  open 
court  and  assist  in  the  probating  of  said  paper  writing  afore- 
said, and  that  this  defendant  did  willfully  conceal  from  the 
plaintiff  the  knowledge  the  d  vfendant  had  of  the  paper  writ- 
ing aforesaid  and  of  its  having  been  admitted  to  probate.'* 

This  cause  of  action  then  sets  up  the  fact  that  when  her  appli- 
cation for  letters  of  administration  was  filed  with  the  probate 
court  by  defendant  the  law  of  Ohio  provided  (Sec.  5943,  Rev. 
Stat.),  that  a  devisee  who  had  knowledge  of  the  will  under  which 
he  was  beneficiary,  or  who  had  the  same  in  his  power  to  control, 
should  Irse  his  devise  if  he  neglected  to  cause  the  will  to  be  of- 
fered for  probate  within  three  years  after  testator's  death,  and 
that  the  defendant  herein  then  had  knowledge  of  such  law,  and 
that  he  then  knew  that  the  will  of  Parker  had  been  in  the  power 
and  control  of  Harriet  for  more  than  three  years  after  Parker's 
death,  and  that  she  was  the  sole  devisee  and  legatee  thereunder, 
and  that  she  had  failed  to  cause  it  to  be  offered  for  probate  for 
more  than  three  years,  '*and  that  notwithstanding  the  premises 
this  defendant  carelessly,  negligently  and  willfully  failed  to  ac- 
quaint plaintiff  with  the  information  aforesaid  that  was  within 
his  knowledge,  and  this  defendant  carelessly,  negligently  and 
willfully  failed  to  acquaint  plaintiff  with  the  provisions  of  said 
section  of  the  statutes  aforesaid,  or  to  invoke  the  same  in  said 
proceedings  to  her  use  and  benefit,  by  reason  whereof  the  probate 
cxiurt  aforesaid  refused  to  allow  the  said  application,  and  did  re- 
fuse to  appoint  this  plaintiff  administratrix  as  would  not  have 
been  the  case  had  defendant  not  carelessly  and  negligently  acted 
as  aforesaid";  that  by  reason  of  this  state  of  facts  plaintiff  was 
put  to  the  expense  of  $708  in  court  costs  and  traveling  expenses 
in  the  endeavor  to  secure  the  administration  of  this  estate,  and 
also,  because  of  the  premises  **a  long  continued  expensive  and 
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unnecessary  litigation  ensued  to  this  plaintiff,"  to  plaintiff's 
damage  in  the  sum  of  $6,115.30,  **in  the  employment  of  attor- 
neys, traveling  expenses,  court  costs,  interest  on  moneys  and 
loss  of  time  from  her  legitimate  employment." 

''For  a  second  cause  of  action  the  plaintiff,  repeating  all  and 
singular  the  allegations  in  the  first  cause  of  action  herein, ' '  avers 
that  one  Gillis,  having  become  the  administrator  of  her  hus- 
band's estate,  made  application,  to  the  defendant's  knowledge, 
to  sell  certain  of  the  real  estate  devised  to  her  deceased  husband, 
John  P.  Long,  and  that  said  application  was  granted,  and  that, 
at  such  time,  October  17,  1907,  the  law  of  Ohio,  to  defendant's 
knowledge,  provided  that  lands  to  be  sold  on  the  application  of  an 
administrator  of  an  estate  should  be  offered  upon  terms  of  one- 
third  cash,  and  one-third  in  one  voar  and  one-third  in  two  vears, 
and  not  otherwise,  yet,  to  the  knowledge  of  defendant,  Giliis 
caused  the  order  of  sale  to  be  entered  for  cash  in  hand,  and  that 
** defendant  carelessly,  negligently  and  purposely  failed  to  ad- 
vise plaintiff"  of  the  statute  or  to  invoke  the  same  to  the  use  and 
l)enefit  of  plaintiff,  and  that  **by  reason  of  the  premises  this 
plaintiff,  upon  discovery  of  the  character  and  terms  of  said  or- 
der of  sale  aforesaid,  was  put  to  great  expense  in  the  sum  of 
$160  for  attorney's  fees,  traveling  expenses  and  loss  of  time  from 
her  legitimate  employment  in  aeouring  the  vacation  of  said  or- 
der of  sale  aforesaid." 

**For  a  third  cause  of  action  the  plaintiff,  ropoating  all  and 
singular  the  allegations  in  the  first  and  second  causes  of  action 
herein,  says  that  the  aforesaid  Denmark  farm"  was  sold  upon 
the  order  of  sale  January  25,  1908,  the  plaintiff  purchasing  one 
of  the  parts,  and  that  the  administrator  applied  to  the  court 
February  14,  1908,  for  confirmation,  but  that  defendant,  at  the 
time  set  for  hearing  of  the  motion  for  confirmation,  '*did  pur- 
posely, and  willfully  by  misrepresentation  to  the  court,  and 
without  reason,  and  without  the  authority  of  the  plaintiff,  cause 
the  hearing  of  said  application  to  be  postponed  until  March  9, 
1908,  by  reason  of  which  plaintiff  was  damaged  in  the  sum  of  to- 
wit,  $70  for  loss  of  time  from  her  legitimate  employment. ' ' 

The  prayer  is  for  judgment  against  defendant  in  the  sum  of 
$7,053.30,  the  aggregate  of  the  damages  claimed  in  the  three 
causes. 
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The  special  ground  of  demurrer  raises  the  statute  of  limita- 
tions to  the  first  and  second  causes,  and  the  position  of  defendant 
is  that  Section  4983,  which  limits  to  one  year  from  accrual  of 
right  to  sue  actions  **for  libel,  assault,  battery,  malicious  prose- 
cution, false  imprisonment  or  malpractice,"  applies  to  defeat 
plaintiff,  the  alleged  negligence  in  the  first  cause  having  occurred 
in  November,  1906,  and  that  relied  on  in  the  second,  October, 
1907. 

To  this  plaintiff's  counsel  insists  that  the  word  ** malpractice" 
is  liinited  to  describing  an  action  upon  the  negligence  of  a  phy- 
sician or  surgeon,  and  is  not  used  with  reference  to  the  right  to 
damages  in  a  client  against  his  attorney  for  negligent  conduct  of 
the  business  in  hand.  In  this  behalf  we  are  cited  to  the  defini- 
tions in  Webster,  Standard  Dictionary,  Century  Dictionary,  Ra- 
palje  and  Lawrence's  Law  Dictionary,  Bouvier's  Law  Dictionary, 
Jacob's  Fisher's  Digest,  and  the  first  edition  of  American  and 
English  Encyclopedia  of  Law.  It  is  true  that  in  all  these  works 
of  definition,  to  which  may  be  added  Anderson's  Law  Diction- 
ary, the  word  is  treated  as  referring  especially  to  negligence  of 
physicians  and  surgeons.  Counsel  for  plaintiff  also  refers  us  to 
several  decisions  which  are  not  very  decisive,  as  they  define  par- 
ticularly what  would  be  malpractice  in  a  physician  and  do  not 
necessarily  exclude  the  use  of  the  word  with  reference  to  pro- 
fessional negligence  of  attorneys  at  law. 

On  the  other  hand  counsel  for  defendant  cite.  Green  and 
Kelly's  Ohio  PI.  &  Prac,  61;  Bates'  Pleading  (1st  Ed.),  288; 
2  Bates'  Pleading  (2d  Ed.),  987;  1  Kinke^d's  Code  Plead., 
757;  1  Bates'  Ohio  Dig.,  Col.  1563;  the  American  Digest,  und^r 
the  general  title  of  ''Attorney  and  Client";  and  also  under  the 
title  of  *']\Ialpractice";  the  Century  Digest,  under  the  title  of 
**  Malpractice, "  and  also  in  Vol.  5,  Col.  1669;  19  Am.  &  Eng. 
Enc.  Law  (2d  Ed.),  title,  ''Malpractice";  8  Michie's  Ohio 
Enc.  Dig.,  title,  "Malpractice";  5  Laning's  Ohio  Cyc.  Dig., 
title,  "Malpractice,"  and  6  Thompson,  Negligence,  962,  in  which 
the  word  is  used  as  referring  to  the  negligence  of  both  phy- 
sicians and  attorneys.  , 

In  view  of  this  greatly  preponderating  mass  of  authority, 
especially  from  the  Ohio  practice,  we  are  inclined  to  think  that 
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the  word  as  found  in  Section  4983,  Revised  Statutes,  refers  to 
action  against  attorneys  as  well  as  against  physicians.  The 
word  was  inserted  in  the  statute  for  the  first  time  in  an  amend- 
ment adopted  in  1894.  At  that  time  Green  and  Kelly's  Ohio 
Pleading  and  Practice  was  in  extensive  use  by  the  Ohio  Bar, 
while  Bates'  Pleadings  and  Bates'  Digest  were  found  in  every 
law  office  in  the  state  that  made  any  pretense  in  the  practice 
of  the  law.  In  construing  wills  it  is  a  settled  rule  of  interpre- 
tation that  where  any  word  or  phrase  has  received  special  legal 
meaning  such  definition  shall  be  given  to  it,  unless  it  is  plain 
that  testator  did  not  employ  it  in  that  sense.  So,  also,  it  is 
settled  that  when  words  have  a  restricted  or  peculiar  meaning 
when  used  with  reference  to  any  particular  trade  or  business, 
they  are  to  be  given  that  special  meaning  in  the  construction  ot 
any  contract  using  them  and  pertaining  to  such  trade  or  busi- 
ness, unless  there  is  something  showing  that  they  are  to  be 
given  their  ordinary  definitions,  and  while  we  have  no  particu- 
lar authority  now  in  mind  we  are  sure  the  same  rule  applies  in 
construing  a  statute,  and  that  if  a  word  there  appears  which  has 
a  meaning  different  in  any  manner  in  law  from  common  use,  it 
shall  be  given  its  legal  meaning,  unless  the  contrary  is  indi- 
cated or  necessary.  And,  as  applied  to  this  word  '* malpractice" 
this  position  appeals  to  common  sense.  The  negligence  of  an 
attorney  respecting  the  interests  of  his  client  does  not  differ 
in  character  from  that  of  a  physician  with  reference  to  his 
patient.  Judge  Cooley.  Torts  (1st  Ed.),  648;  Cooley,  Torts 
(2d  Ed.),  777,  says: 

**It  is  the  misfortune  of  members  of  the  learned  professions 
that,  in  a  very  considerable  proportion  of  all  the  cases  in  which 
their  services  are  employed,  their  efforts  must  necessarily  fall 
short  of  accomplishing  the  purpose  desired,  so  that,  if  they  do 
not  disappoint  expectations,  they  must  at  least  fail  to  fulfill 
hopes.  For  this  reason  they  are  peculiarly  liable  to  the  charge 
of  failure  in  the  performance  of  professional  duty,  and  it  is 
important  to  know  exactly  what  it  is  that  the  profesional  man 
promises  when  he  engages  his  services.  As  the  promise  is  not 
diflPerent  in  the  case  of  the  physician  and  surgeon  from  what  it 
is  in  the  case  of  the  attorney,  solicitor  and  proctor,  one  general 
rule  may  be  given  which  will  apply  to  al'." 
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Any  work  of  reference,  or  special  text  book  on  the  subject,  is 
authority  that  the  right  of  action  arises  in  precisely  the  same 
way  against  attorneys  for  negligence  as  against  physicians,  that 
it  is  for  breach  of  the  contract  implied  in  the  acceptance  of 
the  engagement  that  the  professional  man  will  employ  that  de- 
gree of  skill  ordinarily  exercised  and  enjoyed  by  the  profession 
generally,  and  the  authors  of  forms  of  pleading  cast  the  models 
for  declarations  against  members  of  either  profession  on  the 
same  lines.    Nash,  PI.  &  Prac,  233. 

Counsel  for  plaintiff  suggests  that  the  right  of  action  for 
negligence  of  one's  attorney  is  an  action  upon  an  implied  con- 
tract, with  which  we  agree,  and  that  it  is  therefore  under  the 
six  year  limitation.  It  would  follow,  then,  that  an  action  against 
one's  physician  for  negligence,  being  of  precisely  the  same  na- 
ture, would,  but  for  the  amendment  of  1894,  be  under  the  six 
year  limitation  also.  Hence,  we  are  forced  to  the  conclusion,  if 
the  word  ** malpractice''  does  not  apply  to  both  kinds  of  action, 
that  the  Legislature,  in  amending  Section  4983,  in  1894,  under- 
took to  discriminate  in  favor  of  the  medical  profession  against 
that  to  which  doubtless  a  great  many  of  its  members  belonged. 
No  reason  is  conceivable  why  a  physician  should  live  down 
liability  for  his  blunders  in  one  year -while  a  lawyer  should  fear 
his  luckless  client's  shadow  for  five  years  more.  Another  rule 
of  construction  is  that  it  is  presumed  that  the  Legislature  did 
n^t  intend  an  unusual  thing. 

We  might  suggest  here  that  in  his  index  to  his  work  on  at- 
torneys, which  counsel  for  plaintiff  cites  in  another  part  of  his 
brief,  Mr.  Weeks  uses  the  word  **  malpractice, "  as  the  term  ap- 
plicable to  negligence  of  attorneys,  and  that  Judge  Maxwell,  in 
his  code  pleading,  uses  it  exclusively  with  reference  to  attorneys. 

Our  couclusion  is,  that  this  word,  whatever  definition  the  dic- 
tionaries gave  it,  had  a  particular  legal  meaning  in  Ohio,  when 
the  section  was  amended,  with  which  the  Legislature  dealt,  and 
that  actions  against  attorneys  were  included  in  that  amend- 
ment, wherefore  the  demurrer  to  the  first  and  second  causes  of 
action  should  be  sustained  because  the  time  limited  within  which 
they  should  have  been  brought  has  passed. 

For  reasons  given  in  our  discussion  of  the  case  of  Mitchell  v. 
Long,  it  seems  profitable  that  this  petition  should  also  be  con- 
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sidered  upon  the  merits  as  challenged  by  the  general  demurrer, 
and  we  now  proceed  to  discuss  the  first  cause  of  action. 

It  is  plain  that,  in  stating  a  cause  of  action  in  negligence  such 
as  this,  the  pleader  does  not  meet  the  situation  unless  he  sets  up, 
first,  a  relation  between  the  parties  out  of  which  a  cause  of  ac- 
tion is  possible  to  arise ;  second,  such  pertinent  facts  as  may  be 
in  hand  touching  which  a  dereliction  of  duty  by  the  defaulting 
party  toward  the  party  complaining  may  be  seen  to  support  a 
complaint  of  injury;  third,  negligence  with  reference  to  such 
facts  of  a  character  to  suggest  that  injury  may  flow  therefrom, 
and,  fourth,  an  allegation  of  damage  that  may  be  seen  to  be  the 
proximate  result  of  the  alleged  negligence.  Unless  these  four 
elements  are  all  present  in  the  pleading  it  is  subject  to  a  general 
demurrer.  In  this  first  cause  of  action  we  have  the  first  ele- 
ment met  by  the  showing  that  a  jural  relation  existed  between 
the  parties,  but  have  we  any  of  the  other  essential^. pleaded  with 
the  facts  necessary  to  complete  a  case?  We  might  modify  the 
second  essential,  or  the  statement  of  it,  by  saying  that  if  the  facts 
upon  which  the  predicate  of  negligence  is  laid  do  not  of  them- 
selves suggest  that  a  dereliction  of  duty  with  reference  to  them 
would  be  negligence,  additional  facts  showing  that  peculiar 
relation  of  such  matters  to  the  case  must  be  averred,  and  we  may 
say  that  it  is  not  sufficient  to  say  simply  that  injury  flowed  from 
an  alleged  act  of  negligence  unle&s  the  nature  of  the  negligence 
is  such  as  to  necessarily  involve  an  injury.  Tf  the  probability 
that  damage  will  flow  therefrom  is  not  apparent  from  a  narra- 
tion of  the  facts  constituting  negligence,  additional  facts  must 
be  pleaded  showing  in  what  manner  and  why  the  alleged  dam- 
ages are  the  proximate  result  thereof.  In  other  words,  unless 
the  connection  between  the  successive  propositions  and  elements 
is  apparent  from  the  statement  of  them,  the  pleading  must  in- 
form  the  court  how  one  element  flows  into  the  other  by  additional 
averments.  The  n£xits  must  either  be  obvious  or  specially 
pleaded. 

Tested  by  this  rule,  how  is  it  with  this  first  cause  of  action? 
It  informs  the  court  that  plaintiff's  husband  was  a  beneficiary 
under  his  father's  will,  as  was  his  brother  Parker;  that  Parker 
died  testate,  devising  all  his  property  to  Harriet ;  that  this  fact 
was  known  to  defendant  who  drew  the  will;  that  Harriet  neg- 
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lected  to  probate  the  will  for  more  than  three  years,  subjecting 
her  to  the  forfeiture  of  her  devise,  and  that  this  fact  was  known 
to  defendant,  and  that  he  also  knew  of  the  statute  of  forfeiture ; 
that  after  he  had  entered  into  the  relation  of  attorney  to  plaint- 
iff, defendant,  presumably  in  his  character  of  witness,  assisted 
Harriet  in  the  probate  of  this  delayed  will,  and  neglected  to  tell 
plaintiff  about  it;  that  thereafter  defendant  acted  as  counsel 
for  plaintiff  in  an  effort  to  get  her  the  administration  of  her 
husband's  estate,  but  failed  either  to  tell  plaintiff  of  the  stat- 
ute of  forfeiture  in  question  or  of  the  fact  that  Harriet  was  sub- 
ject to  it,  and  failed  to  use  that  fact  before  the  probate  court, 
wherefore  the  probate  court  refused  her  the  preference  as  ad- 
ministratrix of  her  husband's  estate;  that,  had  this  plight  of 
Harriet's  been  made  known  to  the  probate  court,  plaintiff  would 
have  received  the  eov3ted  appointment ;  that  all  this  was  negli- 
gent and  careless  on  defendant's  part,  and  because  of  it  plaintiff 
suffered  damages  in  the  amount  of  more  than  seven  hundred  dol- 
lars as  a  result  of  her  abortive  effort  to  be  given  the  adminis- 
tration, and  entered  into  an  ill-advised  litigation  which  cost  her 
over  $6,000  more. 

It  is  not  clear  whether  plaintiff  relies  very  much,  if  at  all; 
upon  the  fact  that  th3  defendant  did  not  use  his  knowledge  to 
prevent  the  probate  of  Parker's  will,  but  if  that  is  one  of  the 
orrounds  it  adds  nothing  to  this  cause  of  action,  for  the  section  of 
t'orfcnture.  Section  5f)43,  Revised  Statutes,  has  nothing  to  do 
with  the  probate  of  a  will  under  its  terms;  facts  which  com** 
under  it  and  fully  within  its  provisions  can  not  be  used  to  de- 
feat probate.  We  stated  our  position  fully  touching  that  ques- 
tion in  the  other  case,  Mitchell  v.  Long^  and  we  are  still  satisfied 
with  that  construction  of  the  function  of  this  statute.  Xor  has 
plaintiff  any  right  to  complain  that  defendant  did  not  give  her 
information  which  he  acquired  because  of  his  professional  con- 
nection with  the  preparation  of  Parker's  will.  His  duty  to 
keep  those  facts  to  himself  and  to  refrain  from  using  them  in 
any  way  adverse  to  the  fruition  of  Parker's  testamentary  de- 
sires was  superior  to  any  duty  he  owed  his  later  client,  the 
plaintiff.  Perhaps  after  Parker's  will  was  probated,  and  the 
delay  was  a  matter  of  record,  defendant  might  with  propriety 
have  brought  that  fact  and  the  statute  to  the  attention  of  the 
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probate  court  if  he  deemed  these  matters  relevant  to  the  eon- 
test  over  the  administration,  but  we  are  unable  to  see  what  these 
facts  had  to  do  with  that  proceeding  or  how,  had  they  come  to 
the  court's  attention  and  had  been  vehemently  urged  upon  it. 
they  could  have  affected  the  result.  The  nexus  here  is  surely 
wanting. 

Examining  the  statute,  we  find  that  plaintiff,  as  widow  of 
her  deceased  husband,  had  priority  to  the  administration  of  his 
estate  (Section  6005,  Revised  Statutes)  unless  she  came  within 
the  provisions  of  the  third  clause  of  the  statute,  which  excepts 
from  the  preference  one  who  is  either  incompetent,  or  evi- 
dently unsuitable  for  the  discharge  of  the  trust,  or  dilatory  in 
pressing  his  claims.  What  would  be  unsuitability  is  perhaps 
defined  by  Section  6017,  setting  forth  the  reasons  effectual  for 
the  removal  of  an  administrator.  It  is  the  practice  to  read  these 
statutes  together  for  that  purpose.  The  probate  court  must. 
have  found  plaintiff  to  come  within  one  of  these  categories, 
otherwise  its  refusal  to  appoint  her  would  have  been  reversible 
error,  and  without  some  additional  averment  setting  forth  an 
explanation  of  how  knowledge  of  the  delay  in  question  and  of 
how  the  forfeiture  statute  would  have  affected  plaintiff's  status 
at  this  time  toward  the  estate,  we  are  in  the  dark  to  understand 
how  these  matters  would  have  caused  the  probate  .judge  to  deem 
her  a  proper  person  for  the  administration  rather  than  oth(»r- 
wis(».  Precisely  the  same  difficulty  arises  with  reference  to  the 
claim  that  these  untoward  results  involved  plaintiff  in  large  ex- 
pense for  useless  litigation.  A  good  big  lawsuit  is  not  the  ob- 
vious and  natural  spcjuenee  of  a  refusal  of  a  probate  court  to  a])- 
poiht  one  an  administrator,  except  perhaps  by  way  of  appeal 
or  error  from  his  decision.  It  is  obvious,  from  the  character  of 
the  pleading,  that  the  unfortunate  litigation  which  is  alleged  to 
have  cost  $6,000  was  collateral  to  the  proceeding  in  the  probate 
court,  and  this  averment  is  not  complete  as  a  statement  of  proper 
damages  without  an  explanation  of  how  it  happened  that  thr^so 
damages  flowed  from  the  failure  of  defendant  to  tell  the  plaint- 
iff and  the  probate  court  about  the  law  of  forfeiting  devisos 
and  about  Parker's  will,  and  from  the  failure  of  defendant  to 
have  plaintiff  appointed  administrator.     We  are  of  the  opinion 
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also,  that  the  proximation  of  the  damages  alleged  by  way  of  the 
expenses  of  prosecuting  the  suit  to  be  administratrix  is  not 
clear. 

A  demurrer  admits  all  facts  in  the  pleading  attacked  which  are 
well  pleaded^  but  the  fact  that  there  is  room  and  provision  for  a 
demurrer  in  the  practice  presumes  that  a  pleading  may  be  filed 
which  is  defective  in  its  statement  of  a  cause  of  action,  and  a 
demurrer  never  operates  to  supply  a  cause  of  action  where  one 
did  not  exist  before.  We  hold  that  this  cause  of  action  is  ob- 
noxious to  a  general  demurrer. 

The  second  and  third  causes  of  action  are  specially  vulnerable 
to  a  general  demurrer  in  that  each  attempts  to  incorporate  the 
averments  of  the  preceding  causes  by  reference  only.  This 
practice  has  been  repeatedly  condemned  by  the  Supreme  Court, 
and  demurrers  on  that  ground  are  universally  allowed.  The 
Supreme  Court  in  Eureka  Fire  cfe  Mar,  his,  Co.  v.  Baldwin,  62 
Ohio  St.,  368,  one  of  four  or  five  cases  on  the  subject,  says  on 
page  384 : 

**The  insurance  companies  in  the  second  defense  of  their  an- 
swer refer  to  the  admissions  and  denials  of  their  first  defense, 
and  make  the  same  a  part  of  the  second  as  though  fully  pleaded 
at  length  therein.  This  is  bad  pleading,  and  such  reference  and 
taking  of  one  cause  of  action  in  a  petition  or  ground  of  defense 
in  an  answer  to  a  former  one  should  be  stricken  out.  Kach 
causo  of  action  or  ground  of  defense  should  be  separately  and  in- 
dependently stated  so  as  to  enable  the  opposite  party  to  take 
issue  by  demurrer  or  otherwise  without  being  hampered  by  an- 
other cause  of  action  or  ground  of  defense.'* 

Reading  the  averments  of  the  former  causes,  referred  to  into 
the  second  and  third  causes,  we  are  of  the  opinion  that  each 
thereof  is  also  subject  to  a  general  demurrer,  in  which  behalf 
we  would  make  the  same  criticisms  which  were  offered  to  the 
first.  It  is  not  apparent  from  this  pleading  how  plaintiff  would 
have  been  damaged  had  a  sale  of  the  lands  in  question  been 
made  for  cash,  nor  is  it  plain  why  the  postponement  of  the  con- 
firmation of  sale  should  have  involved  her  in  any  expense.  If 
these  damages  were  the  proximate  results  of  these  facts  then  the 
matters  which  brought  them  into  such  proximity  should  have 
been  set  out.     As  to  each  cause,  also,  there  should  have  been  a 


NISI  PRIUS  REPORTS— NEW  SERIES.  281 


1909.1  Drewitz  v.  Drewltz. 


fuller  statement  of  the  manner  in  which  the  expenses  com- 
plained of  were  necessarily  incurred. 
Demurrer  sustained. 


ACTION  TO  RESCIND  A  POST-NUPTIAL  ACiUUMENT. 

Common  Pleas  Court  of  Hamiltcn  County. 
Ernst  Drewitz  v.  Qussie  D.  Ogden  Drewitz. 

Decided,   March   3,   1909. 

Huaband  and  Wife — Anti  and  Post-Nuptial  Agreements — Consideration 
for  Release  by  Husband  of  All  Interests  in  his  Wife's  Property — 
Such  an  Agreement  Purely  Executory — Principles  of  Quia  Timet 
not  Applicable — Legal  Rights. 

1.  The  anti-nuptial  agreement,  not  in  writing,  involved   in  this  case 

is  not  supported  by  evidence  establishing  a  sufficiently  clear,  defi- 
nite, complete  and  mutual  understanding  between  the  parties  to 
constitute  a  valid  anti-nuptial  agreement  in  consideration  of  mar- 
riage. 

2.  A  promise  by  a  wife  to  thereafter  conduct  herself  toward  her  hus- 

band as  a  wife  should,  is  simply  a  promise  to  do  what  she  was  al- 
ready obligated  to  do,  and  does  not  constitute  a  valid  considera- 
tion for  a  release  by  him  of  all  his  rights  present  and  prospective 
in  her  property;  but  inasmuch  as  such  a  contract  is  purely  execu- 
tory, and  ground  does  not  exist  for  an  application  of  the  princi- 
ples of  quia  timet,  a  court  of  equity  will  refuse  to  rescind  it  upon 
the  petition  of  the  husband. 

Horstman  d-  Horstman,  for  plaintiff. 
C.  TV.  Baker,  contra. 

Hunt,  J. 

This  is  an  action  brought  by  the  husband  against  the  wife  to 
set  aside  a  post-nuptial  written  agreement  in  which  he  releases 
all  his  rights  present  and  prospective  in  his  wife's  property.  The 
only  ground  alleged  is  that  the  wife  at  the  time  of  the  agreement 
**talsely  represented  that  she  would  conduct  herself  towards  him 
as  a  wife  should,"  and  that  she  h^s  not  so  acted.  The  wife  claims 
that  the  post-nuptial  written  agreement  was  entered  into  in  pur- 
suance of  a  verbal  anti-nuptial  agreement  to  the  .same  effect.  The 
written  agreement  by  its  terms  does  not  purport  to  having  been 
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so  entered  into.  On  the  contrary,  the  written  agreement  in  its 
recitals  shows  a  radically  different  understanding  of  the  par- 
ties as  to  any  such  anti-nuptial  verbal  agreement,  and  the  evi- 
dence as  to  such  verbal  agreement  considering  the  age,  character, 
experience  and  position  of  the  parties,  fails  to  establish  such  a 
clear,  definite,  complete  and  mutual  understanding  between  the 
parties  as  is  necessary  to  constitute  a  verbal  anti-nuptial  agree- 
ment in  consideration  of  marriage. 

The  post-nuptial  agreement  must,  therefore,  be  considered 
only  as  a  post-nuptial  agreement.  At  the  time  it  was  made  both 
parties  were  advised  by  counsel.  They  were  in  every  sense  of  the 
word  informed,  and  had  full  knowledge  of  all  the  facts  pertain- 
ing to  the  subject-matter.  No  fraud,  mistake,  or  undue  in- 
fluence is  established.  If  the  defendant  promised  thereafter  to 
conduct  herself  toward  the  plaintiff  as  a  wife  should,  she  simph'- 
promised  to  do  what  she  was  obligated  to  do.  Such  promise, 
therefore,  can  not  be  considered  a  legal  consideration,  and  a  fail- 
ure so  to  conduct  herself  does  not  constitute  a  failure  of  con- 
sideration. 

The  plaintiff  in  such  agreement  agreed  to  make  no  claim  what- 
ever to  defendant's  property,  but  in  consideration  thereof  neither 
the  defendant  nor  any  third  party,  agreed  to  do  anything  or 
forbear  doing  anything,  nor  parted  with  any  rights  or  property. 
The  agreement  of  the  plaintiff  as  far  as  the  evidence  shows  in  this 
case  was,  therefore,  without  any  consideration  whatever. 

The  plaintiff  by  law  could  not  exercise  any  control-  over  his 
wife's  real  or  personal  property  until  after  her  prior  death,  so 
that  until  she  attempted  to  sell  real  estate  in  which  sale  he  agreed 
to  join  without  further  consideration,  or  until  defendant  died, 
he  could  not  be  called  upon  to  do  anything  or  forbear  doing  any- 
thing by  reason  of  his  agreement.  The  agreement  of  plaintiff  is, 
therefore,  entirely  executory  in  its  nature. 

This  action  is  therefore  an  action  in  equity  to  rescind  an 
agreement  entirely  executory  in  its  nature  upon  the  sole  ground 
that  the  agreement  is  without  consideration.  Want  of  considera- 
tion is  a  good  defense  at  law.  A  court  of  equity  will  in  cer- 
tain cases  rescind  an  agreement  for  want  of  consideration  upon 
the  principles  of  quia  fimet,  but  thf^  facts  in  this  case  do  not  in- 
voke the  application  of  these  principles. 
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The  facts  in  this  <!ase,  therefore,  are  not  sufficient  to  call  for 
the  action  of  a  court  of  equity  and  the  parties  will  be  left  to  their 
legal  rights. 

The  petition  of  plaintiff  is  therefore  dismissed. 


LIABILITY  FOR.  FAILURE  TO  DELIVER  TELEGRAPH 

MESSAGE. 

Common  Pleas  Court  of  Hamilton  County. 
Plaut  &  Isaac  v.  The  Western  Union  Telegraph  Company. 

Decided,  April,  1909. 

Contract — For  TransmAsaion  of  Telegram> — Diverse  Rules  in  Different 
States  as  to  Liability  for  Failure  to  Deliver — Law  of  State  from 
which  Message  w<is  Bent  Controls. 

In  an  action  against  a  telegraph  company  for  damages  for  failure  to 
transmit  a  message  from  New  York  to  Ohio,  the  provision  of  the 
contract  for  transmission  as  to  non-liability  for  an  unrepeated  mes- 
sage, which  provision  constitutes  a  good  defense  in  New  York  but 
not  in  Ohio,  is  available  to  the  telegraph  company. 

William  Littleford,  for  plaintiff. 

Louis  A,  Ireton  and  Walter  M.  Schoerde,  contra. 

WOODMANSEE,   J. 

The  petition  in  this  case  discloses  that  the  Western  Union  Tele- 
graph Company  undertook  to  transmit  to  Dajrton,  Ohio,  a  mes- 
sage that  was  delivered  to  it  by  the  defendant  company  through 
its  agent  in  New  York  City,  which  telegram  was  worded  in  sub- 
stance as  follows: 

**Your  order  is  protected.    Will  write  particulars." 

In  the  message  delivered  at  Dayton,  the  letter  c  was  changed 
to  s,  so  that  the  message  read : 

**Your  order  is  protested.     Will  write  particulars.*' 

It  is  claimed  by  the  plaintiff  that  because  of  the  carelessness 
and  negligence  on  the  part  of  the  telegraph  company  in  trans- 
mitting this  message  that  a  certain  contract  was  canceled,  to  their 
damage,  for  which  judgment  is  asked. 

As  a  first  defense  to  this  petition  the  defendant  admits  that 
such  a  message  was  presented  to  it  Ln  the  city  of  New  York  in 
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the  state  of  New  York,  and  that  one  of  the  express  conditions  of 
the  contract  between  the  parties  was  as  follows : 

*' All  messages  taken  by  this  company  are  subject  to  the  fol- 
lowing terms: 

'*  *To  guard  against  mistakes  or  delays,  the  sender  of  a  mes- 
sage should  order  it  repeated;  that  is,  telegraphed  back  to  the 
originating  office  for  comparison.  For  this,  one-half  of  the  regu- 
lar rate  is  charged  in  addition.  It  is  agreed  between  the  sender 
of  the  following  message  and  this  company  that  said  company 
shall  not  be  liable  for  mistakes  or  delays  in  the  transmission  of 
any  unrepeated  message  beyond  the  amount  received  for  .send- 
ing the  same.'  '* 

It  is  claimed  by  the  defendant  company  that  the  message  in 
question  was  not  repeated,  and  it  is  conceded  by  both  parties  that 
under  the  law  in  New  York  the  defendant  company  is  not  liable 
for  mistakes  like  the  one  in  question,  unless  the  telegram  is  re- 
peated, while  in  the  state  of  Ohio  such  stipulation  in  the  con- 
tract does  not  relieve  the  company. 

The  vital  question  to  be  decided  upon  the  demurrer  to  this  de- 
fense is  whether  or  not  the  law  of  New  York  or  the  law  of  Ohio 


governs. 


After  a  C4ireful  review  of  the  authorities  I  am  convinced  that 
the  Iaw  of  the  state  of  New  York  governs  in  this  case. 

Reed  v.  U)uori  Telegraph  Company,  reported  135  Mo.,  p.  661. 
has  to  do  with  a  message  sent  from  Iowa  to  a  place  in  Missouri, 
and  contained  the  provision  as  to  non-liability  of  the  company 
for  an  unrepeated  message.  The  law  of  iIis.souri  holds  such 
stipulation  void  as  against  public  policy,  and  the  Supreme  Court 
of  Missouri  has  this  to  say : 


(( 


The  contract  was  made  in  Iowa  and  according  to  its  terms 
it  was  to  be  partly  performed  in  that  state.  Indeed  it  is  quite 
evident  that  its  breach  occurred  in  that  state.  Does  the  circum- 
stanee  that  it  was  to  be  partly  performed  in  Missouri  exempt 
it  from  the  laws  of  Iowa?  We  think  most  clearly  not.  The 
tariff  was  paid  and  defendant  entered  upon  the  performance  of 
the  contract  in  that  state.  The  statutes  and  the  laws  of  Iowa 
are  therefore  pertinent  and  admissable,  and  determine  the  ef- 
fect of  said  contract. ' ' 

The  demurrer  to  the  first  defense  in  the  answer  of  the  de- 
fendant is  overruled. 
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PROSECUTION  POR  KKSPING  A  GROCERY  OPEN  ON 

SUNDAY. 

Ck>mmon  Pleas  Court  of  Hamilton  Ck>unt7. 

George  A.  Schlichtb  v.  The  State  op  Ohio. 

Decided,  August  1,  1908. 

Sunday  Laws — Opening  a  Grocery  is  Common  Labor — And  Not  a  Work 
of  Necessity— Jurisdiction  of  Mayor — For  First  Offense  not  Triable 
to  a  Jury— Section  70S3. 

1.  The  opening  of  a  grocery  on  Sunday,  for  the  purpose  of  selling  to  all 

who  may  come,  is  not  a  work  of  necessity,  and  is  a  clear  violation 
of  the  statute  forbidding  the  performance  of  common  labor  on 
that  day. 

2.  One  who  desires  to  set  up  the  defense  that  his  opening  of  a  grocery 

on  Sunday  was  a  work  of  necessity  or  charity,  must  prove  by 
satisfactory  evidence  that  the  sales  which  he  made  were  of  a 
character  that  would  bring  them  within  a  proper  definition  of 
works  of  necessity  or  charity. 

Albert  ff.  Morrill  and  Amos  P.  Foster,  for  plaintiflf  in  error. 
Thomas  H.  Darby,  contra. 

WOODMANSEE,  J. 

This  cnuse  comes  into  this  court  on  error  from  the  court  of 
the  mayor  of  Delhi,  Hamilton  county,  Ohio. 

The  aflSdavit  in  the  case  charges  two  oflPenses : 

First.  On  Sunday,  the  10th  day  of  November,  1907,  en- 
gaging in  common  labor,  by  selling  groceries  and  sausage,  not 
being  work  of  necessity  or  charity;  and 

Second,  causing  to  be  opened  on  said  day  a  place  for  the  trans- 
action of  business,  to-wit:  selling  tobacco,  sausages  and  other 
goods. 

This  proceeding  is  brought  under  Section  7033  of  the  Ohio 
Statutes,  which  provides  as  follows: 

**  Whoever,  being  fourteen  years  of  age,  engages  in  common 
labor  on  the  first  day  of  the  week,  commonly  called  Sunday,  and 
whoever,  being  over  fourteen  years  of  age,  shall  open,  or  cause 
to  be  opened,  any  building,  or  place  for  the  transaction  of  busi- 
ness, on  the  first  day  of  the  week,  commonly  called  Sunday, 
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•  *  •  shall  upon  complaint  within  ten  days  and  upon  con- 
viction, be  fined  for  the  first  offense  twenty-five  dollars.  But  this 
section  does  not  apply  to,  or  embrace  work  of  necessity  or  of 
charity,  and  does  not  extend  to  persons  who  conscientiously  ob- 
serve the  seventh  day  of  the  week  as  the  Sabbath,  and  who  do, 
in  fact,  abstain  on  that  day  from  the  doing  of  the  things  here- 
in prohib-ted  on  Sunday.*' 

Trial  was  had,  and  the  mayor  found  plaintiff  in  error  guilty, 
and  fined  him  fifty  dollars  and  costs. 

It  is  sought  to  set  aside  said  finding  and  sentence  of  the  court, 
because  of  various  alleged  errors  in  the  proceeding  before  the 
mayor,  as  set  out  in  the  petition  in  error  filed  herein. 

This  court  finds  that  the  mayor  of  Delhi  had  jurisdiction  to 
try  this  cause,  and  that  it  was  not  triable  by  jury,  for  the  rea- 
son that  the  penalty,  being  for  a  first  offense  as  charged  in  the 
affidavit,  did  not  include  imprisonment. 

A  careful  examination  of  the  evidence  discloses  that  plaint- 
iff in  error  did  keep  his  place  of  business,  which  was  a  grocery, 
open  on  Sunday,  November  10,  1907,  for  the  transaction  of  busi- 
ness. Aside  from  the  technical  defenses  made  at  the  trial,  the 
chief  defense  is  that  the  stora  was  kept  open  because  it  was  a 
work  of  necessity,  and  the  offense  charged  thereby  came  under 
the  exception  provided  by  the  statute.  This  law  was  originally 
passed  by  the  Ohio  Legislature  in  1831,  was  slightly  amended  in 
1864,  and  was  again  amended  and  put  in  its  present  form  in 
1898. 

What  are  works  of  necessity,  contemplated  in  the  statute  ?  We 
must  not  place  upon  it  any  strict  construction,  and  say  it  ap- 
plies only  to  services  rendered  in  caring  for  our  **  personal 
safety  and  the  safety  of  our  property. ' '  Measured  by  this  rule 
is  it  a  work  of  necessity  for  a  grocer  to  carry  on  his  ordinary 
business  on  the  first  day  of  the  week?  A  necessity  referring  to 
a  circumstance — to  an  act,  is  that  which  is  unavoidable — that 
which  is  inevitable.  This  is  the  dictionary  definition.  The  fact 
that  the  grocers  of  Ohio  almost  universally  do  not  carry  on  busi- 
ness more  than  six  days  in  the  week  would  lead  us  to  infer  that 
they  find  no  necessity  to  do  otherwise.  Special  sales  made  by 
grocers  under  certain  cireumlstances  on  Sunday  might  come  with- 
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in  the  classification  of  a  necessity,  but  to  keep  the  store  open  for 
the  purpose  of  selling  to  all  who  may  come  is  in  law  considered 
not  to  be  a  necessity,  and  such  act  is  a  violation  of  this  statute. 
In  the  case  before  us  the  evidence  does  not  show  the  necessity  of 
any  sales  made  on  the  day  in  question.  If  the  defendant  wants 
to  escape  the  penalty  of  the  law  by  reason  of  the  fact  that  the 
sales  made  were  a  matter  of  necessity  it  is  for  him  to  establish 
the  same  by  proper  evidence.  In  this  he  has  totally  failed.  The 
evidence  in  this  case  does  not  even  disclose  that  the  articles  sold- 
were  to  be  used  on  the  day  of  purchase.  In  other  words,  so  far 
as  the  evidence  discloses,  the  articles  could  have  been  purchased 
the  day  before  or  the  day  later  without  working  either  any  in- 
convenience or  hardship  to  the  purchaser. 

The  policy  of  the  law  seems  to  be  to  require  our  people  to  ab- 
stain from  Sunday  purchases,  which  it  is  claimed  can  be  done, 
by  laying  in  on  Saturday  supplies  sufficient  for  Sunday.  The 
effort  to  prove  that  certain  people  must  have  a  place  to  buy  their 
groceries  on  Sunday,  because  they  can  not  buy  on  Saturday,  is 
not  convincing.  But  if  all  this  were  true  it  would  not  justify 
keeping  the  store  open  for  the  general  ''transaction  of  business,'' 
as  charged  in  the  affidavit. 

It  is  not  a  necessity  to  buy  anything  on  the  first  day  of  the 
week,  which  by  the  exercise  of  proper  care  might  be  purchased 
on  the  day  previous.  Sales  to  be  a  matter  of  necessity  must  be 
of  things  which  reasonable  foresight  would  not  require  you  to 
purchase  some  other  day,  such  as  drugs  and  medicines. 

If  the  plaintiff  in  error  shall  be  permitted  to  keep  his  place  ot 
business  open  seven  days  in  the  week,  then  all  like  places  of 
business  should  have  the  same  privilege.  We  do  not  believe  that 
any  one  would  claim  such  a  condition  to  be  a  compliance  with 
the  Ohio  law. 

By  agreement,  the  proprietors  of  stores  in  like  business  in  the 
same  community,  or  in  the  same  sections  of  a  city,  often  remain 
closed  at  certain  times,  as,  for  instance,  on  Saturday  afternoons 
during  July  and  August,  that  their  employes  may  be  freed  for  a 
time  from  the  exacting  duties  of  the  week.  If  another  merchant 
comes  into  that  community  to  carry  on  the  same  business, 
he  is  not  a  party  to  the  agreement,  and  is  not  bound  to  remain 
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closed  on  Saturday  afternoons  in  July  and  August;  but  if  pub- 
lic sentiment  is  in  favor  of  closing  the  same  stores  on  Saturday 
afternoons,  and  the  Legislature  moulds  that  public  sentiment  in- 
to a  law,  and  by  a  legal  statute  provides  that,  **He  who  keeps 
open  any  building  for  the  transaction  of  business  on  Saturday 
afternoons  for  the  months  of  July  and  August  of  each  year, 
shall  on  conviction  be  punished  bj'  fine  or  imprisonment." 
then  the  merchants  who  want  to  treat  their  clerks  generously 
can  do  so,  and  at  the  same  tin^e  protect  themselves  from  unfair 
competition  by  enforcing  the  law.  A  law  of  this  kind  is  ex- 
actly the  same  as  the  one  prohibiting  open  stores  on  the  first  day 
of  the  week — both  ''being  founded  on  principles  of  public  policy 
alone." 

I  quote. from  Judge  Thurman,  of  the  Ohio  Supreme  Court, 
as  follows: 

*'The  statute  prohibiting  common  labor  on  the  Sabbath  could 
not  stand  for  a  moment  as  the  law  of  this  state  if  the  sole  founda- 
tion was  the  Christian  duty  of  keeping  that  day  holy,  and  its 
sole  motive  to  enforce  the  observance  of  that  duty.  It  is  to  be 
regarded  as  a  mere  municipal  or  police  regulation,  whose  va- 
lidity is  neither  strengthened  nor  weakened  by  the  fact  that  the 
day  of  rest  it  enjoins  is  the  Sibbath  day. 

**It  is  not  to  be  understood  that  because  a  Sunday  contract 
may  be  valid,  therefore  business  may  be  transacted  upon  that  as 
upon  other  days — as,  for  instance,  by  a  merchant  not  of  the  ex- 
cepted class,  to  wait  upon  his  customers  and  receive  and  sell  his 
wares  is  the  common  labor  of  a  merchant,  and  there  is  a  broad 
distinction  between  pursuing  this  avocation  and  the  case  of  a 
single  sale  out  of  the  ordinary  course  of  business." 

It  would  have  been  an  easy  matter  to  have  affirmed  the  judg- 
ment in  this  case  without  an  opinion,  but  as  I  have  before  me  a 
number  of  cases  involving  the  same  points,  I  have  felt  disposed 
to  go  fully  into  an  interpretation  of  the  statute,  as  I  under- 
stand it,  and  to  thoroughly  examine  the  decisions  of  other  courts 
on  this  and  like  statutes.  This  case,  involving  questions  of  law, 
as  well  as  of  fact,  has  given  the  court  opportunity  to  make  a 
more  general  review  of  the  case  than  would  otherwise  be  pos- 
sible or  proper. 
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This  court  has  carefully  examined  the  decisions  of  the  courts 
of  various  states  of  the  Union,  and  this  opinion  is  in  absolute 
harmony  with  the  same.  There  is  not  a  single  decision  to  the 
contrary  that  has  come  to  the  attention  of  this  court.  Special 
attention  has  been  given  to  the  cases  reported  in  2  O.  S.,  387; 
58  0.  S.,  676 ;  78  0.  S.,  76 ;  140  Penn.  State,  98 ;  145  Mass.,  430. 

The  case  ot  The  Commonwealth  of  Massachusetts  v.  Crowley, 
reported  in  145  Mass.,  430,  is  strictly  in  point.  Crowley  was 
prosecuted  under  the  statute  making  it  an  ofFense  to  keep  open 
a  shop  ^'for  the  purpose  of  doing  business  therein,  the  same  not 
being  then  and  there  works  of  necessity  or  charity.'*  The  de- 
fense was  made  under  an  amendment  to  the  statute  that  exempted 
bakers  for  selling  their  own  product  during  certain  hours  of  the 
day.  The  defendant  kept  a  shop  for  the  purpose  of  selling 
groceries,  fancy  articles,  bread,  pastry  and  milk.  He  was  found 
guilty,  and  the  Supreme  Court  sustained  the  finding,  holding  that 
what  was  done  was  not  a  work  of  necessity,  and  in  that  case  did 
not  come  under  the  exception.  The  court  said  to  hold  other* 
wise  **  would  allow  a  large  portion  of  the  grocers  and  pro- 
vision dealers  of  the  commonwealth  to  open  their  shops  on  Sun- 
day.'' 

''We  do  not  make  the  law;  our  duties  are  limited  to  interpre- 
tating  it,  and  we  feel  ourselves  hound  by  the  construction  whioh 
our  predecessors  have  placed  upon  the  act  for  nearly  a  century." 

So  it  is,  this  court  finds  the  law.  If  modern  civilization  re- 
(iuires  the  putting  aside  of  these  restraints,  it  can  only  be  done 
by  an  appeal  to  the  law  making  power.  The  courts  can  not  make 
the  law.  The  province  of  the  judge  is  to  interpret  the  law  as  he 
finds  it. 

It  is  clearly  established  in  the  bill  of  exceptions  that  the 
plaintiff  in  error  opened  or  caused  to  be  opened  his  store  for 
the  transaction  of  business  on  November  10,  1907,  which  was  the 
first  day  of  the  week,  and  the  same,  in  no  way,  comes  under  either 
of  the  exceptions  provided  by  the  statute.  The  claim  of  the 
plaintiff  in  error  that  it  was  a  work  of  necessity  is  not  sus- 
tained by  the  evidence. 

Judgment  affirmed. 
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PIXINC  VENUE  IN  COUNTY  OF  PLAfNTIFP'S  RESIDENCE. 

Common  Pleas  Court  of  Greene  County. 

Pebbt  W.  Hobltt  v.  O.  Harries  Qorman. 

>     Decided,  March  8,  1909. 

Constitutional  Law — Section  SS  of  the  Automobile  Act  Void — Ren- 
dered 80  by  Discrimination  between  Classes — Venue  can  not  be 
Fixed  in  any  County  in  which  Plaintiff  Happens  to  Reside — Plead- 
ing^99  0.  L.,  5S8. 

1.  The  General  ABsembly  has  no  power  to  discriminate  between  persons, 

or  classes,  respecting  the  right  to  invoke  the  arbitrament  of  the 
courts  in  the  adjustment  of  their  respective  rights. 

2.  Section  33  of  "an  act  to  provide  for  the  registration,  identification 

and  regulation  of  motor  vehicles"  (99  O.  L.,  p.  538),  which  pro- 
vides that  "all  actions  for  injury  to  the  person  or  property,  caused 
by  negligence  of  the  owner  of  any  automobile,  included  within  the 
provisions  of  this  act,  may  be  brought  by  the  party  injured  against 
the  owner  of  such  automobile  in  the  county  wherein  such  injured 
party  resides,"  is  an  arbitrary,  unjust  and  unreasonable  classifica- 
tion, creates  a  burden  and  subjects  a  class  of  citizens,  only,  to  cer- 
tain liabilities  and  requirements  to  respond  to  a  suit  in  any  county 
in  the  state,  which  is  required  of  no  other  class,  and  is  a  denial  to 
them  of  the  equal  protection  of  the  law,  and  such  provisions  in  said 
Act  are,  therefore,   unconstitutional   and   void. 

Daniel  Nevinfi  and  Howard  B.  Cramer,  for  plaintiff. 
Oottschall  &  Turner,  contra. 

Kyl-e,  J.         ^^ 

The  plaintiff  seeks  to  recover  damages  claimed  to  have  been 
sustained  and  occasioned  by  the  negligence  of  the  defendant  in 
the  operation,  control  and  management  of  his  automobile,  in  the 
Slim  of  $117.75. 

Summons  was  issued  to  the  sheriff  of  the  county  of  Mont- 
gomery, and  service  duly  made  upon  the  defendant  in  said  Mont- 
gomery county,  as  provided  for  in  Section  33  of  an  act  to  pro- 
vide for  the  registration,  identification  and  regulation  of  motor 
vehicles.     (99  0.  L.,  page  538.) 
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The  defendant  now  comes,  without  entering  his  appearance 
in  this  action,  and  without  submitting  himself  to  the  jurisdic- 
tion of  this  court,  but  appearing  for  the  purpose  of  his  motion 
only,  and  moves  the  court  to  set  aside  the  serviee  of  summons 
because  the  court  has  no  jurisdiction  over  the  person  of  the  de- 
fendant. 

The  motion  to  vacate  the  summons  is  based  upon  two  grounds  : 

First.     That  the  case  pleaded  does  not  come  within  the  act. 

Second.     That  the  act  is  unconstitutional. 

As  to  the  first  ground  the  reason  stated  is,  in  effect,  a  de- 
murrer to  the  petition.  Whether  or  not  the  petition  is  open  to 
a  motion  to  make  more  definite  and  certain  need  not  here  be  de- 
termined. The  merits  of  the  case  on  the  petition  could  only  be 
considered,  after  the  defendant  has  come  into  court,  and  whether 
or  not  that  would  be  too  late  to  raise,  the  question  of  jurisdic- 
tion is  one  of  the  complications  that  arises  by  reason  of  this 
peculiar  provision  of  the  law.  It  would  probably  be  the  duty 
of  the  court  if,  upon  the  final  determination  of  the  case,  the 
fact  of  the  negligence  of  the  defendant  was  not  established,  so  SA 
to  bring  the  case  within  the  provisions  of  Section  33,  to  direct 
a  verdict  for  the  defendant,  if  the  defendant  had  continued  to 
protest  the  jurisdiction  of  the  court. 

The  motion  on  the  first  ground  claimed  should  be  overruled. 

The  determination  of  whether  or  not  the  second  ofround — thnt 
is,  that  the  act  is  unconstitutional  nnder  which  this  case  is 
brought — ^is  more  difficult  of  satisfactory  solution. 

It  is  claimed  by  the  plaintiff  that  the  question  as  to  the  court's 
jurisdiction  can  not  be  raised  on  motion  to  set  aside  the  service, 
but  should  be  raised  on  answer  or  demurrer. 

**In  order  to  enable  the  defendant  to  object  to  the  jurisdiction 
of  the  court  over  his  person,  the  objection  must  be  made  nt  the 
earliest  opportunity  of  the  party."     (57  ().  S.,  348.) 

The  question  sought  to  be  raised  by  the  defendant,  by  his 
motion,  is  the  constitutionality  of  the  section  which  permits 
service  of  summons  to  be  made  in  another  county,  and  while 
possibly  the  question  of  the  constitutionality  of  Section  33 
should  be  raised  by  overruling  the  motion  to  set  aside  service 
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of  summonS)  and  the  defendant  submitting  a  general  demurrer 
upon  the  ground  that  the  court  has  no  jurisdiction  over  the 
person  of  the  defendant,  yet,  for  the  purposes  of  this  case  the 
court  will  undertake  to  determine  this  question  as  to  the  con- 
stitutionality of  that  act  upon  the  motion  under  consideration. 

A  statute  that  imposes  a  restriction  on  one  citizen,  or  class 
of  citizens  only,  denies  to  him,  or  them,  the  equal  protection 
of  the  law.     (53  0.  S.,  23.) 

This  proposition  might  be  stated  in  another  form — ^that  a 
statute  which  creates  a  burden  and  subjects  one  citizen,  or. 
class  of  citizens  only,  to  certain  liabilities  and  requirements, 
to  respond  to  a  suit  in  any  county  in  a  state,  which  is  required 
of  no  other  class,  is  a  denial  to  them  of  the  equal  protection  of 
the  law. 

If  Section  33  had  provided  that  all  persons  operating  motor 
vehicles  should  be  liable  to  a  suit  in  any  county  in  the  state 
where  the  injured  party  might  reside,  as  defined  by  Section  1, 
then  it  would  be  to  determine  whether  from  the  excptions  made 
in  Section  1,  there  was  an  arbitrary  and  unjust  discrimination. 
But  Section  33  provides  that  the  owner  of  an  automobile  only 
may  be  subject  to  a  suit  for  negligence  in  any  county  within  the 
state  where  the  injured  party  might  happen  to  reside. 

That  the  owner  of  one  kind  of  motor  vehicle  should  be  held  to 
respond  for  damages  diflPerent  from  that  of  the  owner  of  an- 
other kind  of  motor  vehicle,  seems  to  be  an  unjust  discrimina- 
tion without  any  reason  or  basis.  And  the  argument  might  be 
carried  further.  Why  should  one  party,  injured  by  a  motor 
driven  vehicle,  through  the' negligence  of  the  owner,  have  any 
greater  privilege  in  enforcing  his  action  for  damages  than  if 
he  were  injured  on  the  highway  by  a  horse  and  buggy,  or  wagon 
or  any  other  vehicle  driven  by  motor  power,  or  horse  power, 
which  has  an  equal  right  upon  the  public  highway.  There 
would  be  just  as  much  reason  to  say  that  a  man  who  was  injured 
by  a  two  horse  carriage  should  have  certain  rights  of  action  for 
damages  in  case  of  injury  from  negligence,  that  would  not  be 
given  to  a  one  horse  buggy,  through  an  accident  of  the  same 
character. 
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It  seems  to  me  that  the  proposition  is  determined  in  Coal  Co. 
V.  Rosser,  53  Ohio  State,  24 : 

**We  do  not  think  the  General  Assembly  has  power  to  dis- 
criminate between  persons,  or  classes,  respecting  the  right  to 
invoke  the  arbitrament  of  the  courts  in  the  adjustment  of  their 
respective  rights.'* 

It  is  my  judgment  that  the  classification  and  discrimination 
made  by  the  provisions  of  Section  33  as  regards  the  proceedings 
against  the  owner  of  any  automobile  for  negligence,  is  arbitrary 
and  unjust,  and  is  a  classification  which  is  not  founded  upon 
good  reason. 

Any  unjust  and  arbitrary  classification  in  legislation  which 
imposes  an  unjust  burden  upon  any  single  class  of  citizens  is 
a  depriving  of  them  of  due  process  of  law  under  the  Constitu- 
tion, and  the  same  is  not  the  law  of  the  land,  and  the  Legisla* 
ture  was  without  power  to  enact  such  legislation,  and  the  same 
is  uneonstittftional  and  void. 

And  it  being  my  opinion  that  the  provisions  of  Section  33 
of  the  motor  vehicle  act  is  unconstitutional  and  void,  and  said 
section  being  the  section  which  provides  for  the  summoning  of 
the  defendant  in  this  action  to  answer  in  a  county  other  than 
the  county  of  his  residence,  the  motion  to  set  aside  the  service 
in  this  case  should  be  sustained. 
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INDEFINITE  CONTRACT  FOR  THE  PURCHASE  OF 

LUMBER. 

Common  Pleas  Court  of  Hamilton  County. 

G.  W.  Phillips  v.  The  M.  B.  Parmn  Lumbeb  Co. 

Decided,  March,  1909. 

Contracts — Action  for  Breach  of — Sales — Indeflniteness  as  to  Amount 
to  he  Furnished — Extrinsic  Evidence  as  to  Probable  Amount — 
Lack  of  Mutuality. 

1.  A  contract  for  the  purchase  of  lumber,  which  is  so  indefinite  that 
the  amount  to  be  furnished  under  the  contract  can  not  be  ascer- 
tained with  any  degree  of  certainty,  either  from  the  contract  it- 
self or  from  extrinsic  evidence,  is  not  enforcible. 

1.  A  contract  indefinite  to  such  a  degree  is  invalid  also  for  lack  of 
mutuality. 

Frank  F,  Dinsmore,  for  the  demurrer. 
Burch,  Peters  &  Matthews,  contra. 

Gorman,  J. 

This  cause  comes  on  to  be  heard  on  a  demurrer  of  the  defend- 
ant to  the  second  cause  of  action  set  up  in  the  petition  on  the 
ground  that  the  allegations  thereof  do  not  state  a  cause  of  ac- 
tion. 

The  second  cause  of  action  is  for  damages  for  the  alleged 
breach  by  th<»  defendant  of  a  contract  which  is  in  writing  and  a,s 
follows : 

'*  March  26,  1907. 
**Mr.  G.  W.  Phillips, 

**Pierceville,  Ga. 

**Dfar  Sir:  As  per  our  conversation  of  this  day,  we  will  take 
what  poplar,  oak  and  *  chestnut'  you  handle  this  year,  at  the  fol- 
lowing prices,  f.  o.  b.  cars  your  shipping  point,  cash  less  2  per 
cent,  discount :  ( Here  follows  s,  list  of  the  kinds  of  lumber  and 
prices.)  *' Yours  truly, 

Phe  M.  B.  Parrin  Lumber  Co., 
Wm.  B.  Hay, 

V.'P.  &  Treasurer. 
Accepted — G.  W.  Philups." 


*  *  ^'  lie  ivj 

**   VY  « 

(  i 

n 
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In  his  first  cause  of  action  plaintiff  sets  forth  that  he  shipped 
various  car  loads  of  lumber  upon  which  he  avers  there  is  a  bal- 
ance due. 

In  his  second  cause  of  action  he  avers  that  during  the  year, 
to-wit,  on  or  about  December  27,  1907,  the  following  lumber  was 
purchased  by  him,  and  defendant  notified  that  he  intended  to  and 
did  furnish  it  to  defendant  and  apply  it  on  said  contract,  to-wit : 
(Here  is  set  out  a  list  of  lumber  bought,  including  the  kinds 
agreed  to  be  accepted  by  defendant — poplar,  oak  and  chestnut.) 

Plaintiff  next  avers  that  he  notified  defendant  that  he  had  the 
lumber  last  described,  and  that  the  defendant  refused  to  fur- 
nish him  shipping  orders  although  requested  so  to  do,  and  that 
.  by  reason  thereof  defendant  having  refused  to  accept  said  lum- 
ber, plaintiff  has  sustained  damages.  The  causes  of  action  are 
very  loosely  and  badly  pleaded,  nevertheless  it  is  apparent  that 
the  plaintiff  intends  to  plead  a  refusal  of  the  defendant  to  ac- 
cept the  lumber  or  to  comply  with  the  terms  of  the  contract. 
The  demurrer  raises  the  question  of  the  validity  of  this  con- 
tract, upon  two  grounds: 

First.  The  contract,  it  is  claimed,  is  so  indefinite  and  uncer- 
tain in  respect  to  the  amount  of  lumber  to  be  furnished  by  the 
plaintiff  under  the  contract,  that  it  is  impossible  to  fix  the  ex- 
tent of  the  liabilities  and  obligations  of  the  parties  thereunder. 

Second.  There  is  no  mutuality  of  obligation,  such  as  is  neces- 
sary to  constitute  a  binding  contract. 

The  court  is  of  the  opinion  that  the  quantity  of  lumber  to  be 
furnished  under  this  contract  is  uncertain,  and  can  not  with 
any  degree  of  certainty  be  ascertained.  The  quantity  of  lumber 
that  plaintiff  could  hatidle  during  the  year  is  indefinite  and  might 
be  so  great  as  to  be  beyond  the  control  of  the  defendant  to  ac- 
cept or  dispase  of.  There  are  numerous  cases  in  the  l)(M)ks 
where  a  contract  of  this  character  has  been  upheld,  where  there 
was  open  a  method  of  determining  what  quantity  of  goods 
could  be  delivered  under  the  contract;  where  certainty  could  be 
arrived  at  by  extrinsic  evidence  or  by  calculation.  In  such 
cases  the  maxim  has  been  applied,  '*Id  certum  est  quod  cerium 
reddi  potest,"  but  in  no  case  has  such  a  contract  been  sustained 
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where  the  quantity  that  could  be  furnished  could  not  be  ar- 
rived at  by  one  or  the  other  method. 

A  few  eases  will  serve  to  illustrate. 

In  Loutenhaclc  Fertilizer  Co,  v.  Tenn,  Phosphate  Co.,  121  Fed. 
Rep.,  298,  our  Circuit  Court  of  Appeals  held  that  a  contract 
that  one  shall  buy  all  they  shall  require  for  use  in  a  particular 
manufacturing  iusinessrior  certain  timeiis  valid  because,  though 
the  quantity  bought  ajid  sold  is  indefinite,  it  is  ascertainable 
by  the  terms  of  the  agreement.  The  quantity  of  a  certain  ar- 
ticle that  a  manufacturing  plant  can  use  in  a  given  time  is 
easily  susceptible  of  calculation. 

In  Bradley  v.  United  States,  96  U.  S.,  168,  a  contract  to  sell  or 
furnish  all  of  a  certain  kind  of  goods  that  may  be  manufactured 
by  the  vendor  in  a  certain  establishment  is  valid  because  the 
quantity  of  the  kind  of  goods  that  the  designated  establishment 
can  produce  is  ascertainable. 

In  Guillim  v.  Daniel,  2  Cromp.  M.  &  R.  (Eng.),  61,  it  was 
held  that  a  contract  to  accept  all  the  naptha  that  a  manufacturer 
may  make  in  two  years,  was  valid  in  so  far  as  it  applied  to  the 
works  then  in  operation  and  to  its  normal  capacity,  because  the 
quantity  thus  to  be  produced  could  be  ascertained. 

A  contract  to  sell  all  the  rye  straw  defendant  (a  farmer) 
had  to  spare  was  upheld  in  Parker  v.  Petit,  43  N.  J.  L.,  512,  ho- 
ojuise  by  extrinsic*  evidence  it  could  be  ascertained  how  much 
Irfie  farmer  would  have  to  spare  of  the  rye  straw. 

To  the  same  effect  are  the  following  oases:  Synith  v.  Morse, 
20  La.  Ann.,  220;  M-inn  Lumber  Co.  v.  Coal  Co.,  160  111.,  85; 
Hickey  v.  O'Brien,  123  Mich.,  611 ;  Dailey  v.  Clark  Canning  Co., 
128  Mich.,  591;  Wells  v.  Alexander,  130  N.  Y.,  642;  McCall  v. 
Icks,  107  Wis.,  232. 

In  the  case  of  Mining  Co.  v.  H.  B. Co.,  16  Colo.,  118,  a  contract 
to  furnish  tlie  prodnc^t  of  a  certain  mine  for  a  fixed  period  at  -i 
certain  price  per  ton  was  held  valid  and  to  be  a  contract  to  pur- 
chase the  entire  output  of  ore  mined  and  marketable  from  that 
mine.     In  deciding  the  case,  the  court  says : 

**True  there  was  no  agreement  to  furnish  any  ore,  but  the 
business  of  the  appellant  was  mining  and  producing  ore,  and  it 
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was  to  be  presumed  that  it  would  mine  and  furnish  it  if  in  the 
mine  and  accessible." 

In'  the  case  at  bar,  if  the  averments  of  the  petition  disclosed 
that  the  plaintiff  was  operating  a  mill  or  mills,  and  the  offer  was 
to  sell  and  deliver  to  defendant  the  entire  output  of  his  mill 
or  mills,  or  if  he  proposed  to  furnish  all  the  lumber  that  could 
be  taken  from  a  certain  tract  or  tracts  of  land,  or  from  a  cer- 
tain district  or  even  a  certain  state  and  that  offer  had  been  ac- 
cepted, the  court  is  of  the  opinion  that  such  a  contract  would  be 
good  as  against  a  demurrer.  There  is  no  limit  to  the  quantity 
or  the  kinds  of  lumber  to  be  handled  by  the  plaintiff  (which 
would  indicate  that  plaintiff  was  not  a  manufacturer  of  lumber, 
but  a  buyet"  and  seller  of  that  commodity)  no  limitation  upon  the 
place  or  places  from  which  he  could  draw  his  lumber  to  sell  to 
the  defendant,  and  in  fact  it  would  seen  .to  be  impossible  to  ascer- 
tain how  much  he  might  be  able  to  handle  or  how  much  defendant 
would  be  called  upon  to  accept  and  pay  for.  It  would  seem  to 
the  court  that  this  feature  of  the  contract  is  entirely  too  indefi- 
nite and  uncertain,  and  the  measure  of  damages  in  case  of  a 
breach  could  not  with  any  degree  of  certainty  be  arrived  at. 
As  was  said  by  the  learned  court  in  the  case  of  Moses  v.  Marien- 
thai,  8  Nisi  Prius,  404,  the  contract  violates  the  rule  of  certainty 
as  to  subject-matter  which  is  applicable  to  all  contracts.  There 
must  be  certainty  of  the  subject-matter  of  the  contract;  in 
other  words,  the  subject-matter  of  the  agreement  must  be  ex- 
pressed by  the  parties  in  such  terms  that  it  can  be  ascertained 
to  a  reasonable  degree  of  certainty. 

As  was  said  in  the  case  of  Ashcroft  v.  Butterworth,  136  Mass., 
511-514:  In  agreements  of  sale  and  purchase  the  obligation 
must  be  certain,  or  capable  of  being  n'ad*  certain  in  regard  to 
the  quantity  which  the  merchant  agrees  to  sell  or  the  vendee 
agrees  to  buy. 

See,  also,  Crane  v.  Crane,  45  C.  C.  Ap.  Cas.,  96  (105  Fed.  Rep., 
869) ;  R.  R.  Co.  V.  Dane,  43  N.  Y.,  240;  R.  R.  Co.  v.  Mitchell,  38 
Texas,  85;  Thayer  v.  Biirkhard,  99  ]\Iass.,  508. 

In  this  last  case  the  proposition  was  to  carry  freight  for  cer- 
tain rates.     It  expressed  no  quantities  and  no  means  by  which 
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the  quantities  could  be  fixed,  nor  did  the  acceptance.  Plaintiff 
was  obliged  to  ship  none  at  all  by  defendant's  route,  and  might 
ship  all  he  pleased  by  other  routes.  This  contract  was  held  in- 
valid because  it  was  lacking  in  definiteness. 

The  court  is  also  of  the  opinion  that  this  agreement  can  not 
be  sustained  because  it  lacks  mutuality  of  obligations.  Nowhere 
in  the  proposal  or  the  acceptance  does  the  plaintiff  bind  himself 
to  furnish  any  lumber  at  all.  He  agrees  to  sell  to  defendant  all 
the  lumber  of  the  kinds  described  that  he  shall  handle  during  the 
year,  but  he  does  not  bind  himself  to  handle  any  quantity  of  the 
lumber.  He  may  refuse  or  neglect  to  handle  any,  and  the  de- 
fendant can  have  no  recourse  against  him.  If  he  were  a  manu- 
facturer of  lumber  of  the  kind  mentioned  in  the  contract,  the 
court  would  hold  him  to  manufacture  as  much  as  he  could  rea- 
s-^nably  produce  during  the  year  and  apply  the  production  to 
the  filling  of  the  contract ;  but  as  we  have  seen  he  is  not  a  manu- 
facturer, and  there  is  no  limit  to  the  amount  he  could  handle. 
There  is  no  way  of  ascertaining  and  making  certain  the  minimum 
or  maximum  quantity  of  the  lumber  described  which  plaintiff 
could  handle  during  the  year;  and  therefore  he  was  not  bound 
to  furnish  any  quantity  whatsoever. 

In  the  case  of  the  Artemus-Jellico  Coal  Co.  v.  Vlland,  7  C.  C. 
— N.  S.,  p.  605,  our  circuit  court  held : 

'  *  A  contract  for  the  sale  of  a  certain  proportion  of  the  nut  and 
slack  produced  from  the  operation  of  a  coal  mine  is  not  mutually 
binding  upon  the  parties  and  can  not  be  enforced,  when  by  its 
terms  it  is  left  entire'y  optional  with  the  sellers  whether  or  not 
they  will  separate  any  or  all  of  the  nut  and  slack  from  the  run 
of  mine." 

See,  also.  Cold  Blast  Transportation  Co.  v.  Kansas  City  B.  d: 
N.  Co.,  114  Fed.  Rep.,  77. 

While  there  is  an  apparent  conflict  of  authorities  on  the  ques- 
tion of  whether  or  not  a  contract  which  provides  that  one  party 
shall  furnish  and  the  other  party  pay  for  an  indefinite  quantity 
of  merchandise,  it  will  be  fcund  that  the  great  weight  of  author- 
ity is  to  the  effect  that  if  the  quantity,  although  indefinite,  can 
be  ascertained  by  extraneous  testimony,  the  contract  will  not  be 
held  invalid  for  uncertainty;  and  if  the  contract  is  one  whereby 
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one  party  a^ees  to  furnish  to  another  all  the  goods  the  second 
party  may  need  in  a  certain  manufactory  or  establishment,  al- 
though the  quantity  is  not  stated,  yet  if  it  can  by  the  aid  of 
extraneous  evidence  be  made  certain  and  shown  that  the  party 
who  is  to  receive  the  goods  binds  himself  not  to  buy  from  an- 
other, then  the  courts  will  hold  the  vendor  to  furnish  all  the  other 
party  requires,  although  the  vendor  has  not  bound  himself  to 
furnish  any  quantity  whatsoever. 

The  question  of  the  mutuality  of  the  obligations  to  perform, 
seems  to  turn  largely  on  the  question  of  whether  or  not  the  con- 
tract is  certain  as  to  the  quantity  to  be  delivered  or  can  by  the 
aid  extraneous  evidence  be  made  certain.  If  the  contract  is  cer- 
tain as  to  quantity  or  can  be  made  so  by  evidence,  then  the  courts 
will  hold  the  contract  to  be  mutually  binding  upon  the  parties. 
If  it  is  uncertain  as  to  quantity  and  can  not  be  rendered  certain 
in  that  respect  by  the  aid  of  extraneous  evidence,  the  courts 
will  hold  the  contract  to  be  invalid  Hot  only  because  of  indefinite- 
ness  but  because  of  a  lack  of  mutuality. 

Having  arrived  at  the  conclusion  that  this  contract  is  lacking 
in  definiteness  and  mutuality,  the  demurrer  to  the  second  cause 
of  action,  which  is  based  upon  this  contract,  must  be  sustained. 


FINDING  AS  TO  CLAIM  POR  WIDOW'S  ALLOWANCE. 

Ck)mmon  Pleas  Court  of  Hamilton  County. 

In  the  Matter  of  the  Estate  of  William  W.  Scott,  Deceased. 

Decided,   April,    1909. 

Widow — Finding  as  to  Whether  Claimant  was  Legal  Wife  Appeal- 
able— Proper  Method  of  Raising  the  Queition — Section  6024. 

The  question  whether  the  person  claiming  to  be  the  widow  of  a  de- 
cedent is  in  fact  his  widow,  and  therefore  entitled  to  an  allow- 
ance from  his  estate  for  her  first  year's  support,  should  be  raised 
by  exception  to  the  inventory,  and  the  finding  of  the  probate 
court  with  reference  thereto  is  appealable  to  the  court  of  com- 
mon pleas. 
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W.  A.  Hicks  and  Oeorge  W,  Cormany,  for  the  motion. 
Lou:s  J,  Hoppe,  contra. 

Hunt,  J. 

The  setting  aside  of  an  allowance  ^to  the  widow  for  first  year's 
support  is  a  part  of  the  duty  of  the  appraisers  in  making  the  in- 
ventory of  the  estate,  and  while  an  increase  or  decrease  in  such 
allowance  is  specially  provided  for  by  statute,  the  determina- 
tion of  the  question  as  to  whether  the  person  claiming  to  be  the 
widow  is  in  fact  the  widow  to  which  such  allowance  should  have 
been  made,  can  be  raised  upon  an  exception  to  the  inventory, 
and  the  finding  of  the  probate  court  upon  such  exception  is  ap- 
pealable to  the  court  of  common  pleas  under  Section  6024,  Re- 
vised Statutes. 

The  motion  to  dismiss  ithe  appeal  is  therefore  overruled. 
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COUNTY  COMMISSK>NEItS  WITHOUT  AUTHORITY  TO 

EMPLOY  SPECIAL  COUNSEL. 

(Common  Pleas  Court  of  Hamilton  County. 

State  op  Ohio,  ex  rel  Henry  T.  Hunt,  v.  Board  op  County 
Commissioners  op  Hamilton  County,  Ohio,  bt  al.* 

m 

Decided,  March,  :L909. 

Scope  of  the  Power  of  Public  Officials — Can  not  be  Exceeded  in  Fur- 
therance of  Public  Interests — Remedy  in  Case  of  Incompetence  or 
Refusal  to  Act— History  of  Legislation  with  Reference  to  County 
Commissioners — Legal  Advisor  and  Legal  Counsel  Distinguished — 
Word  "Ol^ccr"  Includes  Officers  and  Board,  When — Saving  Clause 
as  to  Township  Trustees — Construction  of  Sections  84S  and  1274. 

1.  In  the  absence  of  any  statutory  provision  eltlLer  express  or  Implied, 

other  persons  can  not  be  legally  employed  and  paid  out  of  the 
public  treasury  to  perform  the  duties  of  an  officer  provided  by  law, 
unless  such  officer  refuses  to  act  or  becomes  adversely  interested. 

2.  County  commissioners  are  without  power  to  make  a  contract  for 

the  employment  of  special  counsel  to  represent  the  board  in  par- 
ticular litigation,  notwithstanding  such  a  contract  would  be  in  fur- 
therance of  the  interests  of  the  county. 

Alfred  Bettman  and  Stanley  W.  MerrcU,  for  the  demurret'. 
Frank  F,  Dinsmone,  contra. 

Hunt,  J. 

The  petition  alleges  that  the  relator  is  the  duly  elected,  quali- 
fied and  acting  prosecuting  attorney  of  Hamilton  county,  Ohio; 
that  the  defendants,  Stanley  Struble,  William  J.  Tanner  and 
Walter  L.  Comer,  constitute  the  board  of  county  commissioners 
of  said  county ;  that  on  the  2d  day  of  February,  1909,  said  county 
commissioners  entered  into  a  pretended  contract  with  the  de- 
fendants, Louis  A.  Ireton  and  Walter  M.  Schoenle,  by  the  terms 
of  which  said  Ireton  and  Schoenle  were  employed  as  special 
counsel  and  attorneys  for  the  county  commissioners  in  the  case 


*  Affirmed  by  the  Circuit  Court;    reported,  Ireton  et  al  v.  Hunt  et  ah 
12  C.  C— N.  S.,  . 
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of  Eberhardi  y.  the  County  Commissioners,  number  129233  on 
the  docket  of  the  Court  of  Common  Pleas  of  Hamilton  County, 
at  a  compensation  of  $1,500  plus  five  per  cent,  of  the  amount 
which  might  be  saved  the  county  in  that  case  off*  of  $87,956.68, 
for  which  said  Eberhardt  had  brought  suit ;  that  said  suit  arose 
out  of  a  contract  between  the  county  commissioners  and  Eber- 
hardt relating  to  a  county  road;  that  said  defendants,  Ireton 
and  Schoenle,  accepted  said  appointment,  and  that  the  defend- 
ants are  about  to  carry  said  contract  into  effect  and  pay  from 
public  funds  of  the  county  the  compensation  specified  in  said 
contract.  Plaintiff  further  says  that  the  payment  of  said  com- 
pensation under  said  pretended  contract  would  be  a  misapplica- 
tion of  public  funds.  Plaintifi'  asks  for  an  injunction  restrain- 
ing the  defendants  from  carrying  out  said  contract  or  paying 
out  any  moneys  of  the  county  under  said  contract. 

The  county  commissioners  filed  their  joint  answer  to  the 
petition  and  the  defendants,  Louis  A.  Ireton  and  William  M. 
Schoenle  filed  their  joint  answer.  Such  answers  in  substance 
admit  the  official  position  of  the  relator,  the  making  of  the 
contract  as  alleged,  the  pendency  of  the  suit  of  Eberhardt  v. 
the  County,  and  allege  further  that  said  suit  of  Eberhardt  v. 
the  County  is  pending  before  a  referee;  that  the  defendants, 
Ireton  and  Schoenle,  up  to  the  time  of  the  entering  into  office 
of  the  relator -on  the  first  of  January,  11)09,  were  in  charge  of 
said  suit;  that  a  large  amount  of  evidence  had  been  heard  by 
the  referee,'  and  that  the  case  involves  such  amount  of  evidence 
and  detail  as  would  make  it  impossible  for  new  counsel  unac- 
quainted with  the  facts  to  take  up  the  case  at  this  point;  that 
said  referee,  Robert  C.  Pugh,  appeared  before  the  county  com- 
missioners and  stated  that  in  his  judgment  it  was  to  the  best 
interests  of  the  county  to  continue  said  Ireton  and  Schoenle 
as  attorneys  of  the  county  commissioners,  and  requested  the 
board  of  county  commissioners  to  continue  the  services  of  said 
attorneys.  Defendants  further  allege  that  in  pursuance  of  said 
request  the  county  commissioners  entered  into  said  contrat^t 
described  in  the  petition. 

To  these  answers  the  plaintiff  demurs. 
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Public  officials,  such  as  county  commissioners,  have  no  power 
except  such  as  is  expressly  given  or  necessarily  implied  from  the 
powers  expressly  given.  Where  they  are  given  the  power  to 
sue  or  to  be  sued,  or  required  to  sue  in  their  official  capacity, 
inasmuch  as  in  so  doing  legal  counsel  is  ordinarily  if  not  always 
necessary,  by  necessary  implication  they  have  the  right  to  be 
represented  by  legal  counsel  and  have  a  right  to  pay  such  counsel 
from  any  funds  not  otherwise  appropriated,  from  which  they 
are  authorized  to  pay  the  general  expenses  of  their  adminis- 
tration, in  the  same  manner  and  subject  to  the  same  conditions 
as  such  general  expenses  are  paid. 

Where,  however,  an  officer  is  provided  by  law  and  charged 
with  specific  duties,  to-wit,  duties  of  legal  counsel  for  which 
He  is  paid  from  public  funds,  it  is  clearly  well  settled  that  in 
the  absence  of  express  authority  so  to  do  other  persons  cannot 
under  any  implied  powers  be  paid  from  public  funds  for  per- 
forming such  duties.  The  reason  for  such  limitation  of  the 
implied  power  of  employment  would  not  exist  in  cases  where 
the  legal  counsel  so  provided  by  law  refused  to  act,  or  became 
adversely  interested,  and  such  limitation,  the  reason  therefor 
failing,  would  not  be  applicable  to  such  cases. 

These  principles  are  elementary.  The  right  of  the  county 
commissioners  to  make  the  contract  of  compensation  in  question 
in  this  case  tnust,  therefore,  be  found  in  the  statutes  either  as 
expressly  given  or  as  existing  by  necessary  implication  from 
express  grants  of  power.  If  any  public  officer  is  charged  by 
the  statutes  with  the  duty  of  performing  the  service  for  which 
Messrs.  Ireton  and  Schoenle  were  employed  in  this  case,  then 
no  matter  how  advantageous  such  employment  might  be  to  the 
county,  Messrs.  Ireton  and  Schoenle  can  not  be  paid  for  their 
services  from  public  funds.  If  there  is  such  public  officer  so 
charged  and  so  paid  and  such  officer  is  in  any  respect  incom- 
petent, the  remedies  are  political  and  legislative,  but  not  judicial. 

While  such  propositions  are  elementary,  nevertheless,  the 
following  authorities  might  be  cited  in  support  thereof:  Com- 
missiofiers  of  Mahoning  CoiDify  y.  Railway  Company,  45  Ohio 
St.,  401-403;  State,  ex  rel,  v.  Gerhc,  26  Ohio  St.,  364;  State, 


284  HAMILTON  COUNTY  COMMON  PLEAS. 


State,  ex  rel,  t.  County  Commlsaioners.    [YoL  VIII,  N.  8. 

ex  rel,  v.  Taylor,  3  N.  P. — N.  S.,  505 ;  Page  on  Contracts,  Volume 
2,  Section  1015 ;  Smith  on  Mu7iicipal  Corporations,  Section  679 ; 
Ramson  v.  The  Mayor,  etc.,  24  Barb.  226;  Clough  and  Wheat 
V.  Hart  et  al,  8  Kas.,  487 ;  Frederick  v.  Douglas  County,  96  Wis., 
411;  Brome  v.  Cuming  County,  31  Neb.,  362;  Waters  et  al  v. 
Trovillo,  47  K^s.,  197 ;  Commiss'ioners  v.  Jones,  4  Okla.,  341. 

The  right  of  an  official,  who  is  a  party  to  a  suit  in  his  official 
capacity,  to  employ  legal  counsel  at  his  own  expense  is  not  in- 
volved in  this  case,  as  the  employment  contemplated  in  this 
case  is  to  be  at  the  expense  rf  public  funds.  An  official  may 
probably  prosecute  or  defend  in  person  and  ignore  the  legal 
counsel  which  the  law  provides  for  him,  and  may  possibly  have 
a  constitutional  right  to  be  represented  by  counsel  of  his  own 
selection  so  long  as  the  public  is  not  called  upon  to  pay  therefor, 
but  the  exercise  of  no  such  rights  is  sought  to  be  enjoined  in  this 
case. 

What  are  the  statutes  applicable  to  legal  counsel  for  county 
commissioners  ? 

An  examination  of  the  acts  pertaining  to  the  county  solicitor, 
consisting  of  the  act  of  March  13,  1872,  69  v.  40,  Section  9; 
Section  1001  of  the  revision  of  1880;  the  amendments  of  March 
26,  1880,  77  V.  87;  April  14,  1884,  81  v.  193,  and  April  19,  1893, 
90  O.  L.,  225,  and  the  repeal  of  all  such  legislation  on  April 
22,  1904,  97  V.  306,  in  the  act  amending  Section  845,  shows  that 
such  acts  and  amendments  thereof  may  be  dismissed  from 
further  consideration.  Such  legislation  was  engrafted  as  an 
exception  to  acts  of  a  general  nature,  and  having  been  repealed, 
leave  the  sections  of  a  general  nature  to  be  cx)nstrued  as  if  there 
had  been  no  such  exceptions. 

The  acts  of  March  8,  1893,  90  v.  67  now  repealed,  was  by  its 
terms  applicable  only  to  actions  in  the  federal  courts,  and 
Section  2862,  Revised  Statutes,  originating  in  Section  58  of  the 
act  of  April  5,  1859,  56  v.  175,  as  amended  April  11,  1876,  73 
V.  204,  is  applicable  only  to  suits  commenced  against  county 
treasurers  or  other  county  officers  for  performance  or  attempted 
performance  of  duty  in  the  collection  of  revenue,  and  may 
likewise  be  dismissed  from  consideration  as  inapplicable  to  the 
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present  case  by  their  express  terms.  Although  the  powers  as 
given  in  said  last  mentioned  section  are  not  applicable  to  the 
present  case,  their  exercise  would  probably  be  limited  by  the 
subsequent  amendment  of  Section  1274.  This  case  must,  there- 
fore, be  decided  in  accordance  with  such  construction  as  may 
be  given  to  Sections  845  and  1274. 

The  legislative  hist-ory  of  statutes  is  instructive  as  to  the 
evolution  of  legislative  intent. 

The  history  of  Section  845  during  such  time  as  can  possibly 
pertain  to  the  present  -case  is  as  follows: 

March  12,  1853,  51  v.  422,  Section  7,  the  county  commis- 
sioners were  authorized  to  3ue  and  be  sued,  and  were  required 
to  demand  and  recover  by  suit  or  otherwise,  money  or  property 
due  the  county.  (There  was  no  express  provision  for  the  em- 
ployment of  legal  counsel.) 

March  30,  1868,  65  v.  35,  amendment  immaterial. 

April  27,  1877,  74  v.  133,  amendment  expressly  authorizes 
county  commissioners  to  employ  legal  counsel. 

The  revision  of  1880,  Section  845,  amendment  limits  legal 
counsel  to  two  and  limits  compensation  thereof  to  $250  in  any 
one  case. 

April  8,  1881,  78  v.  120,  amendment  immaterial. 

April  13,,  1894.  91  v.  142,  amendment  immaterial. 

April  22,  1904,  97  v.  304,  amendment  provides  for  the  employ- 
ment of  clerk,  engineer,  etc.,  and  legal  counsel  who  shall  be  the 
legal  adviser  of  county  commissioners  and  other  county  officers, 
and  shall  prosecute  and  defend  all  suits  to  which  the  commis- 
sioners or  county  officers  are  parties,  and  perform  the  duties 
of  prosecuting  attorneys  provided  in  Sections  799,  1277,  1278a 
and  3977.     (No  reference  to  1274.) 

May  9,  1908,  99  v.  337,  amendment  provides  that  **upon 
written  request  of  the  prosecuting  attorney  legal  counsel  may 
be  employed'*  with  same  duties  as  above. 

As  so  amended,  Section  845  is  now  in  force  as  follows : 

**The  board  of  county  commissioners  shall  be  capable  of  suing 
and  being  sued,  pleading  and  being  impleaded,  in  any  court 
of  judicature;  and  of  bringing,  maintaining  and  defending  all 
suits    either  in  law  or  in  equity  involving,"  etc.     •     •     • 
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**  [Legal  counsel.]  Whenever  upon  the  written  request  of  the 
prosecuting  attorney,  the  board  of  county  commissioners  of 
any  county  deems  it  advisable,  it  may  employ  legal  counsel  and 
the  necessary  assistants  upon  such  terms  as  it  may  deem  for 
the  best  interests  of  the  county,  for  the  performance  of  the 
duties  herein  enumerated.  Such  counsel  shall  be  the  legal 
adviser  of  the  board  of  county  commissioners  and  of  all  other 
county  officers,  of  the  annual  county  board  of  equalization,  the 
decennial  county  board  of  equalization,  the  decennial  county 
board  of  revision,  and  the  board  of  review;  and  any  of  said 
boards  and  officers  may  require  of  him  written  opinions  or 
instructions  in  any  matters  connected  with  their  official  duties. 
He  shall  prosecute  and  defend  all  suits  and  actions,  which  any 
of  the  board  above  named  may  direct,  or,  to  which  it  or  any 
of  said  officers  may  be  a  party,  and  shall  also  perform  such 
duties  and  services  as  are  now  required  to  be  performed  by 
prosecuting  attorneys  under  Sections  790,  1277,  I27da  and  3977 
of  the  Revised  Statutes,  and  as  may  at  any  time  be  required 

by  said  board  of  coUnty  commissioners.*' 

The  history  of  Section  1274  is  as  follows » 

Prior  to  1880,  there  was  lio  statute  making  the  prosecuting 
attorney  either  legal  adviser  or  legal  counsel  of  county  oflScers. 

The  revision  of  1880,  Section  1274:  The  prosecuting  attor- 
ney was  made  the  legal  adviser  of  county  commissioners  and 
other  county  officers  and  his  compensation  therefor  was  pro- 
vided. 

March  31,  1906,  98  v.  160,  amendment— Prosecuting  attorney 
shall  be  the  legal  adviser,  etc.,  and  shall  perform  the  duties 
of  legal  counsel  under  Section  845,  and  ' '  no  county  or  township 
officer  shall  have  authority  to  employ  any  other  counsel  or 
attorney  at  law  at  the  expense  of  the  county,  except,"  etc. 

As  so  amended  Section  1274  is  now  in  force  as  follows: 

**  Section  1274.  The  prosecuting  attorney  shall  be  the  legal 
adviser  of  the  county  commissioners  and  all  other  cx)unty  officers 
and  any  and  all  of  them  may  require  of  him  written  opinions  or 
instructions  in  any  matters  connected  with  their  official  duties; 
he  shall  also  perform  all  duties  and  services  as  are  required  to 
be  performed  by  legal  counsel  under  Section  845  and  he  shall 
further  be  the  legal  adviser  for  all  township  officers,  and  no 
county  or  township  officer  shall  have  authority  to  employ  any 
other  counsel  or  attorney  at  law  at  the  expense  of  the  county, 
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except  on  the  order  of  the  county  commissioners  or  township 
trustees  according  as  the  ser\'ices  engaged  are  to  be  rendered 
for  a  county  or  township  board  or  officer,  duly  entered  upon 
its  journal,  in  which  order  the  compensation  to  be  paid  for  legal 
services  shall  be  fixed;  but  this  section  shall  not  be  construed 
to  affect  the  provisions  of  sections  1271  and  7196  nor  to  prevent 
any  board  of  township  trustees  or  any  school  board  from  em- 
ploying counsel  to  represent  them ;  and  such  counsel,  if  employed 
by  the  township  trustees,  shall*  be  paid  from  the  township  fund, 
and  if  employed  by  the  school  board,  shall  be  paid  from  the 
school  fund.*' 

Section  1271  referred  to  above  applies  to  the  appointioeiit 
of  general  assistants  to  the  prosecuting  attorney,  and  Seotion 
7196  refers  to  special  assistants  to  the  prosecuting  attorney  in 
criminal  matters. 

Section  3977,  referred  to  above,  originated  in  Section  69  ol 
tke  act  of  May  1,  1873,  70  V.  215,  arid  mAkes  the  prodeciiting 
attorney  the  legal  adviser  and  legal  counsel  of  boards  of  educa^ 
tion  except  to  the  city  districts. 

'Th«re  is.  no  statute  authorizing  generally  township  trUste^^ 
to  sue  and  be  sued,  but  there  are  many  statutory  provisions 
authorizing  such  suits  as  to  particular  matters,  and  such  truS' 
tees  have  always  been  recognized  as  proper  plaintiffs  or  defend- 
ants in  suits  for  or  against  the  township.  Howard  v.  Trustee, 
10  Ohio,  365—368. 

Township  trustees  would  therefore  by  necessary  implication 
have  power  to  employ  counsel. 

The  statutes  seem  to  have  always  recognized  a  difference 
between  legal  adviser  and  legal  counsel;  the  former  being 
charged  with  the  giving  of  opinions  and  the  latter  with  the 
prosecution  and  the  defense  of  actions.  This  distinction  was 
recognized  in  the  earliest  forms  of  Sections  845,  1274,  3862  and 
3977,  and  is  judicially  recognized  in  the  cases  of  State  of  Ohio 
V.  Stafford,  11  D.,  720  (8  N.  P.  470) ;  State,  ex  rel,  v.  Tatjlor, 
3  N.  P.— N.  S.,  j505. 

It  might  also  be  considered  that  the  word  *' officer'*  includes 
officers  and  board  where  the  context  does  not  preclude  such 
construction.    Section  23,  Revised  Statutes;  Railroad  v.  County 
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Commissioners,  56  0.  S.,  pp.  1-7;  Barker  v.  State,  69  0.  S., 
pp.  68-71. 

In  order  to  ascertain  the  legislative  intent  expressed  in  Section 
1274  as  now  amended  and  in  force,  it  is  necessary  to  understand 
the  relative  rights  and  duties  of  the  county  commissioners  and 
prosecuting  attorney,  when  such  section  was  amended  by  making 
the  prosecuting  attorney  the  legal  counsel  of  the  commissioners 
and  adding  the  inhibitory  clause. 

Prior  to  that  time;  to-wit,  March  31,  1906,  as  will  be  seen 
from  the  history  of  Sections  845  and  1274,  the  prosecuting 
attorney  was  the  legal  adviser  of  the  county  commissioners  and 
not  their  legal  counsel.  The  commissioners  had  the  express 
power  unconditionally  to  employ  and  compensate  legal  counsel, 
and  such  legal  counsel  if  employed  then  became  their  legal 
adviser  with  many  of  the  duties  of  the  prosecuting  attorney. 
The  township  trustees  had  by  necessary  implication  the  power 
to  Employ  legal  counsel  and  such  power  has  always  been  re- 
cognized and  exercised.  There  was,  therefore,  no  necessity  on 
March  31,  1906,  to  give  either  thp  commissioners  or  trustees 
such  power,  and  while  the  Legidature  might  again  as  to  the 
•oounty  commissioners  grant  such  power,  unless  the  section 
reasonably  construed  does  expressly  grant  such  power,  the  Legis- 
lature would  not  be  presumed  to  have  done  an  unnecessary 
thing,  especially  when  to  so  presume  is  in  direct  contradiction 
to  the  terms  of  the  section  which  as  to  such  employment  of 
counsel  are  negative  and  not  affirmative. 

The  amendment  of  Section  1274  constituting  the  prosecuting 
attorney  the  legal  counsel  of  the  county  commissioners  would 
negative  or  terminate  any  implied  power  of  the  county  com- 
missioners to  employ  such  counsal  at  the  expense  of  the  county, 
but  as  Section  845  as  then  in  force,  97  v.  304,  expressly  gave 
the  commissioners  this  power,  and  was  not  repealed  and  must 
be  considered  w4th  Section  1274  as  amended,  the  express  power 
so  given  can  and  should  be  construed  as  still  existing,  but  exist- 
ing only  by  virtue  of  the  express  terms  of  such  Section  845. 
The  amendment  of  Section  1274  constitutes  the  prosecuting 
attorney  the  legal  adviser,  but  not  the  legal  counsel  of  township 
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oiBcers,  and  the  implied  power  of  the  township  trustees  to 
employ  counsel  would  remain  unimpaired,  except  as  affected 
by  the  prohibitory  clause  from  which  the  Legislature  considered 
it  necessary  and  advisable  to  exempt  the  township  trustees,  but 
not  the  county  commissioners.  School  boards  are  included  in 
neither  county  oflScers  or  township  oflScers,  and  the  prosecuting 
attorney  and  city  solicitor  by  Section  3977  are  made  both  legal 
advisers  and  legal  counsel  of  such  boards;  therefore,  without 
the  prohibition  in  Section  1274^  if  such  clause  is  applicable  to 
them,  they  were  precluded  from  employing  other  counsel,  and 
even  as  to  such  boards  the  saving  clause  could  not  be  construed 
as  a  grant  of  power. 

If  the  amended  Section  1274  is  construed  as  of  the  date  of 
its  passage  in  connection  with  Section  845  as  then  and  continued 
in  force,  and  therefore,  in  view  of  the  existing  continued  and 
unconditional  right  of  the  commissioners  to  employ  legal  counsel, 
the  express  inhibitory  clause  cf  Section  1274  is  then  logically, 
either  as  inhibition  or  grant  of  power,  inapplicable  to  any  em- 
ployment by  the  commissioners  of  legal  counsel  for  themselves, 
and  such  right  of  employment  being  retained  only  by  virtue 
of  the  express  provision  of  Section  845,  is  governed  by  such 
section. 

When,  therefore,  Section  845  was  subsequently  on  May  9, 
1908,  amended  so  as  to  provide  that  such  power  could  he  ex- 
ercised only  upon  the  reciuest  of  the  prosecuting  attorney,  such 
request  is  a  condition  precedent  to  any  employme»it  of  legal 
counsel  bj'^  the  county  commissioners. 

The  statutes  are  in  some  eases  tortuous  and  involved  expres- 
sions of  legislative  intent;  and  the  application  of  all  the  rules 
and  aids  to  statutory  eonstruxjtion  is  sometimes  necessary  to 
ascertain  the  legislative  intent.  Nevertheless,  to  say  that  when 
commissioners  unconditionally  had  power  to  employ  legal 
counsel,  whose  duty  it  was  when  employed  to  attend  to  all 
litigation  and  who  received  compensation  therefor  from  public 
funds,  the  Legislature  intended  to  provide  for  additional  legal 
counsel  for  special  cases  by  a  statute,  which  in  order  to  be  so 
construed,  must  be  read  as  if  it  read  after  providing  that  the 
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prosecuting  attorney  shall  be  the  legal  counsel  of  the  county 
commissioners  that  ''no  board  of  county  commissioners  shall 
employ  other  legal  counsel  except  on  its  own  order,''  would  be 
to  attribute  to  the  Legislature  such  tortuousness  and  contradic- 
tion in  expression  of  ideas  as  can  not  be  presumed  except  in  the 
absence  of  any  other  reasonable  construction.  Even  if  the 
statutes  so  read,  to  find  an  aflfirmative  grant  of  power  in  a  con- 
ditional prohibition  of  its  exercise  would  be  in  violation  of  the 
simplest  rules  of  statutory  construction.  That  the  clause  under 
oonsideration  was  intended  to  have  a  prohibitory  effect  only, 
is  naturally  inferred  from  the  fact  that  in  the  same  section  the 
township  trustees,  who  with  equal  right  might  claim  thereby  an 
affirmative  grant  of  power  instead  of  an  inhibition  as  io  its 
exercise,  are  expressly  exempted  from  any  inhibition  in  such 
section,  while  the  county  commissioners  are  not  so  exempted. 
The  conditional  inhibition  aS  to  employment  of  counsel  was 
probably  as  inapplicable  to  township  trustees  as  to  county  com- 
missioners, and  there  was  probably  no  reason  or  necessity  for 
exempting  township  trustees  therefrom;  but  if  there  was  any 
necessity  for  exempting  township  trustees  from  tho  inhibition 
in  order  to  preserve  their  right  to  employ  counsel,  there  was 
the  same  reason  for  exempting  the  county  commissioners,  if 
their  rights  to  employ  counsel  was  intended  to  be  preserved. 
As  the  exmnty  commissioners  were  not  so  exempted,  the  inhibi- 
tion if  applicable  to  them  precludes  them  from  employing 
counsel.  It  may  be  said  Ihat  little  weight  can  be  given  to  such 
inferences,  as  the 'Legislature  out  of  abundant  caution  frequently 
exempts  from  the  operation  of  a  statute  subject-matter  to  which 
it  is  in  no  sense  applicable. 

If  the  saving  clause  as  to  township  trustees  is  regarded  as 
mere  surplusage*  and  unnecessary,  and  all  inferences  from  the 
enactment  of  such  saving  clause  be  disregarded,  the  conditional 
inhibition  as  to  employment  of  coiuisel,  if  inapplicable  to  town- 
ship trustees,  is  also  inapplicable  to  county  commissioners  either 
as  a  grant  of  power  or  as  an  inhibition  to  its  exercise.  The 
commissioners,  therefore,  have  such  powers  to  employ  counsel, 
but  such  powers  only  as  are  given  expressly  or  by  necessary 
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implication  in  other  sections  and  statutes.  As  the  only  section 
giving  such  powers  of  employment  is  Section  845,  such  powers 
must  be  exercised  in  accordance  with  such  section,  and  since 
the  amendment  of  such  section,  can  only  be  exercised  in  accord- 
ance with  the  amendment.  This  amendment  makes  the  request 
of  the  prosecuting  attorney  a  condition  precedent  to  the  exer- 
cise of  such  power. 

It  is  claimed  that  Section  845  applies  only  to  legal  counsel 
having -all  the  general  powers  and  duties  referred  to  in  said 
section,  including  many  of  the  specific  statutory  duties  of  the 
prosecuting  attorney;  that  said  section  bb  amended  April  22, 
1904,  did  not  provide  for  special  legal  counsel,  having  only  the 
ordinary  powers  of  legal  counsel  employed  for  particular  cases 
or  particular  officers  and  as  then  amended  was  intended  to 
provide  an  officer  or  employer  with  the  same  powers  and  duties 

AS  the  ooUnty  solicitor,  which  office  having  been  constitutionally 

(lUeitloned  was  abolished  by  the  repeal  of  all  acts  pertaining 

thereto  in  the  same  act  which  so  amended  Section  845 ;  that  in 
Section  845  as  now  in  force,  until  the  prosecuting  attorney 
requested  the  appointment  of  legal  counsel  under  said  section, 
no  such  legal  counsel  could  be  employed,  and  therefore,  that 
said  section  may  be  totally  disregarded,  leaving  Section  1274 
alone  to  be  construed;  that  Section  1274  although  providing  that 
the  prosecuting  atttorney  should  be  the  legal  counsel  of  the 
commissioners  and  other  county  officers,  and  thereby  by  legal 
effect  limiting  the  exercise  of  any  implied  power  to  employ 
legal  counsel,  in  its  qualifying  and  saving  clause  provides  for 
exemption  from  or  exception  to  such  legal  effect;  that  in  the 
clause,  "no  county  officer  *  ^  •  shall  have  authority  to  em- 
ploy any  other  counsel,  etc.,  *  *  *  except  on  the  order  of  the 
county  commissioners,''  etc.,  •  •  *  *^*»  vvorrls  ** county  of- 
ficer*' includes  ** county  commissioner''  and  therefore  as  an 
express  exception  to  the  legal  efifect  of  the  prosecuting  attorney 
in  the  same  section  being  made  their  legal  counsel,  permits  the 
county  commissioners  by  its  own  order  to  employ  legal  counsel 
for  themselves;  that  such  legal  counsel  unless  employed  upon 
the  request  of  the^prosecuting  attorney  would  not  come  within 
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the  provisions  of  Section  845  nor  have  the  general  powers  and 
duties  prescribed  in  said  section,  but  could  only  have  the  right 
to  represent  the  commissioners  in  litigation  to  which  they  were 
parties;  that  so  construed,  the  preservation  of  i)Ower  in  said 
section  as  to  a  particular  subject  matter  is  not  necessarily  in 
conflict  with  Section  845  as  then  in  force  or  as  amended  sub- 
sequently, which  is  applicable  to  a  general  subject  matter. 

This  construction  is  supported  by  well  recognized  rules  of 
construotion,  but  ignores  the  fact  that  the  preceding  part  of 
Section  1274  which  affects  equally  county  commissioners  and 
other  county  oflBcers,  expressly  uses  the  term  **  county  commis- 
sioners and  other  county  officers,"  and  that  in  the  clause  in 
quesrtion,  by  the  controlling  power  given  to  the  commissioners  over 
the  acts  of  other  county  officers  in  the  employment  of  counsel 
for  the  purpose  of  exercising  such  control,  the  county  commis- 
sioners are  segregated  from  all  other  county  officers,  and  in  the 
giving  to  the  commissioners  of  this  control  over  county  officers, 
it  necessarily  follows  that  they  were  excluded  from  the  class 
over  which  they  were  given  control.  The  action  of  county 
commissioners  under  Sections  849  and  850  is  as  a  board  under  the 
rules  of  parliamentary  law,  evidenced  by  its  minutes  or  journal. 
When  action  by  the  commissioners  upon  any  particular  subject 
is  prohibited  by  statute,  can  it  be  possible  that  the  Legislature 
intended  to  except  from  such  prohibition,  action  taken  by  the 
commissioners  in  the  only  way  in  which  they  can  act?  In 
other  words,  that  the  Legislature  prohibited  commissioners  from 
making  a  contract  unless  they  ,made  such  contract.  Manifestly 
the  commissioners  can  not  claim  a  grant  of  power  under  Sec- 
tion 1274. 

Much  of  the  foregoing  examination  of  statutes  and  considera- 
tion of  the  construction  thereof,  incidental  only  to  the  principal 
issue  in  this  case,  might  have  been  omitted  as  unnecessary,  and 
this  case  could  have  been  decided  as  it  is  now  in  fact  decided 
by  construing  Section  1274  as  amended  March  31,  1906,  and 
now  in  force,  in  connection  with  Section  845  as  in  force  on 
March  31,  1906,  and  then  limiting  such  construction  by  the 
amendment  of  Section  845  on  May  9,  1908,  now  in  force. 
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In  Section  1274,  not  only  the  terms  used  throughout  the 
gection  but  the  relative  dut'es  imposed  sdgregates  county  com- 
missioners from  all  other  county  officers  and  precludes  any 
legislative  intent  of  a  grant  of  power  in  the  form  of  a  merger 
in  the  commissioners  of  functions  logically  existing,  only  when 
possessed  by  different  officers. 

Such  sections  so  construed  charge  the  prosecuting  attorney 
with  the  duty  of  acting  as  legal  counsel  of  the  county  commis- 
sioners. As  prosecuting  attorney  he  receives  a  compensation 
from  public  funds  for  the  performance  of  all  duties.  Before, 
therefore,  other  counsel  can  be  employed  at  the  expense  of 
the  county,  authority  so  to  do  must  be  clearly  given  by  the 
statutes.  Neither  the  sections  under  consideration  nor  any 
other  sections  give  such  power,  except  upon  request  of  the 
prosecuting  attorney.  There  is  not  even  a  doubtful  grant  of 
such  power,  although  to  admit  <rf  a  doubt  would  be  to  deny  the 
existence  of  such  power. 

Nevertheless,  as  the  prosecuting  attorney  does  not  allege  any 
willingness  or  desire  to  understake  the  defense  of  the  county 
commissioners  in  the  Eberhardt  suit  for  which  Messrs.  Ireton 
and  Schoenle  were  employed  by  the  county  commissioners,  al- 
though such  willingness  might  be  presumed  from  his  official 
duty  and  the  bringing  of  this  suit,  and  the  prosecuting  attorney, 
by  his  demurrer  presumptively  admits  that  as  new  counsel,  it 
would  not  be  feasible,  or  as  alleged,  ** possible"  for  him  to  take 
up  the  Eberhardt  case  at  this  point,  and  that  the  referee, 
.  Robert  C.  Pugh,  before  whom  testimony  has  already  been  taken 
for  many  months,  and  whose  standing  in  the  community  as  a 
citizen  and  jurist  entitle  his  recommendation  to  much  weight, 
recommended  to  the  commissioners  that  the  continuance  of  the 
legal  services  of  Messrs.  Ireton  and  Schoenle  was  for  the  best 
interests  of  the  county,  it  follows  that  the  action  of  the  county 
commissioners  in  so  doing  was  in  furtherance  of  public  interests. 
Under  such  admitted  facts  the  action  of  the  county  commis- 
sioners should  not  be  declared  illegal,  except  after  a  most  care- 
ful investigation  and  consideration  of  every  possible  statutory 
construction  under  which  they  might  have  the  necessary  power. 
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Such  investigation  and  consideration,  in  which  the  question 
has  been  viewed  from  every  angle,  leaves  no  doubt  of  the  non- 
existence of  the  power  of  the  county  commissioners  to  make 
the  contract,  notwithstanding  such  contract  was  in  furtherance 
of  the  interests  of  the  county. 
The  demurrer  to  the  answers  will  therefore  be  sustained. 


PRAUD  IN  SKCURINC  A  CH£CK. 

Common  Pleas  Court  of  Montgomery  County. 

Winters  National  Bank  v.  Jeff  Roberts. 

Decided,  ApHl  7,  1909. 

Check — Issued  to  One  who  Assumed  the  Name  of  Another — Endorse- 
ment by  the  Party  to  Whom  Delivered  not  a  Forgery — Innocent 
Holders  not  Liable  to  the  Drawer — Transaction  not  Void  as  to 
Them, 

Where  B  assumed  the  name  of  A,  and  procured  the  issuance  and  deliv- 
ery to  him  of  a  genuine  check  drawn  In  the  name  of  A,  which  he 
endorsed  with  the  name  of  A,  innocent  holders  of  the  check,  in- 
cluding the  hank  upon  which  it  was  drawn  and  which  paid  It 
upon  presentation,  are  not  liable  to  the  drawer  on  the  theory  that 
the  endorsement  of  the  name  of  A  thereon  was  a  forgery  and  the 
transaction  involving  its  issuance  void. 

Compton  &  Funkhoiiser,  for  plaintiff. 
Fitzgerald  &  Sprigg,  contra. 

Snediker,  J. 

It  appears  from  the  testimony  in  this  case  that  the  instrument 
itself,  a  check,  is  genuine  and  drawn  by  one  Tolman  in  favor 
of  the  person  who,  by  false  and  fraudulent  representations,  se- 
cured its  issuance  to  him  in  name  of  Hiram  Aughe.  Subsequent- 
ly to  its  delivery  to  this  person  it  was  endorsed  to  the  defend- 
ant Roberts  for  value,  the  endorsement  being  in  the  name  of 
Hiram   Aughe.     Roberts  was   an   innocent   holder,   having   no 
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knowledge  of  the  circumstances  and  conditions  under  which  the 
check  was  issued  to  the  payee.  Roberts  after  the  receipt  of  the 
check  presented  it  to  the  plaintiff  bank  for  payment  and  re- 
ceived the  amount. 

The  claim  of  the  plaintiff  is  that  the  alleged  endorsement  by  the 
payee,  Hiram  Aiighe,  was  not  genuine,  but  a  forgery,  and  that 
plaintiff  was  thereupon  compelled  to  repay  and  did  repay  to  its 
depositor  against  whose  account  the  check  was  drawn  the  amount 
of  the  check,  and  by  reason  of  these  things  it  asks  for  judgment 
against  the  defendant  for  said  amount. 

Does  the  fact  that  the  person  to  whom  the  check  was  delivered 
assuming  the  name  of  another,  thus  falsely  and  fraudulently  se- 
curing its  issuance  to  him,  vitiate  the  transaction  so  as  to  ren- 
der its  endorsement  in  such  name  to  one  acting  bona  fide-  a 
forgery  and  a  void  transaction  f 

Such  does  not  seem  to  be  the  view  of  the  Supreme  Court  of 
our  own  state  in  the  case  of  Forbes  &  King  v.  Espy  et  al,  21  0. 
S.,  474. 

Adopting  and  applying  the  language  of  the  court  in  that  case 
to  the  one  at  bar  we  may  say  that  the  person  intended  as  payee 
by  D.  H.  Tolman  was  a  real  person,  the  one  actually  making  the 
application,  really  existing,  but  designated  by  a  false  or  assumed 
name,  of  which  last  fact  Tolman  was  ignorant.  It  matters  not 
whether  Tolman  was  induced  to  use  that  name  in  drawing  the 
check  through  the  fraud  of  the  person  making  the  application, 
or  through  mistake.  The  person  so  intended  by  such  false  or 
assumed  name,  subsequently  by  using  such  name,  endorsed  and 
delivered  the  check  to  an  innocent  purchaser,  and  Tolman  would 
be  estopped  from  denying  Robert's  title  or  the  title  of  the  bank, 
his  endorsee. 

As  has  been  said  in  effect  by  the  Supreme  Court  of  Nebraska 
in  the  56th  Neb.,  149,  the  endorsement  wou'd  not  be  a  forgery. 
It  would  be  by  the  person  to  whom  the  check  was  in  terms  pay- 
able. The  false  representation  and  assumption  of  a  false  name 
would  be  merely  steps  in  defrauding,  but  the  crime  would  not  be 
forgery. 

The  person  Tolman  dealt  with  was  the  person  intended  by  him 
as  the  payee  of  the  check,  designated  by  the  name  that  he  as- 
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sumed  in  obtaining  it,  and  his  endorsement  of  it  was  the  en- 
dorsement of  the  check  by  that  name,  and  both  Roberts  and 
the  bank  having  taken  the  check  in  good  faith  for  value,  Tolman 
could  not  recover  his  loss  from  either. 

**When  all  the  parties  to  a  transaction  are  innocent,  and  the 
loss  must  fall  upon  one,  it  should  be  upon  the  one  who  in  law 
most  essentially  facilitated  the  fraud.  Where  one  is  bound  to 
know  and  act  upon  his  own  knowledge,  and  the  other  has  no 
means  of  knowledge,  there  is  no  reason  in  burdening  the  latter 
with  the  loss  in  exoneration  of  the  former.  If  both  are  equally 
innocent  and  equally  ignorant,  then  the  loss  should  be  made 
where  the  chances  of  business  have  placed  it.'* 

In  this  case  Tolman  by  his  own  acts,  by  his  own  carelessness 
and  failure  to  investigate  and  inform  himself,  made  the  fraud  of 
the  person  obtaining  this  check  possible  upon  him.  He  placed 
the  check  in  the  hands  of  such  person,  drawn  to  the  order  of 
Hiram  Aughe,  and  thus  made  it  easy  for  him  to  endorse  it,  as 
he  did,  and  send  it  into  the  hands  of  innocent  holders. 

There  seems  to  us  no  question  that  so  far  as  Tolman,  the  bank 
and  Roberts  are  concerned,  th^  loss,  if  any,  should  fall  upon 
Tolman. 

The  foregoing  will  make  it  clear  that  it  was  not  necessary  for 
the  bank  to  repay  to  Tolman  the  amount  of  the  check  upon  the 
discovery  of  the  fraud,  and  that  it  incurred  no  liability  to 
Tolman  by  paying  the  money  to  Roberts  out  of  Tolman 's  funds. 
Whatever  the  bank  saw  fit  to  do  voluntarily  can  not  in  any  way 
affect  the  rights  of  Roberts. 

Our  finding,  therefore,  in  this  case,  is  for  the  defendant. 
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EXCLUSION  OP  PROSECUTINC  ATTORNEY  PROM  GRAND 
JURY  ROOM  DURING  THE  VOTING. 

Common  Pleas  Court  of, Hamilton  County. 

State  of  Ohio  v.  William  Stichtbnoth. 

Decided,  May,  1909. 

Criminal  Law — Indictment  not  Invalidated  hy  Presence  of  Prosecuting 
Attorney  in  the  Grand  Jury  Room  During  the  Voting,  When — But 
his  Presence  There  at  such  a  Time  is  Without  Warrant — Full 
Collection  of  Authority  on  this  Subject  as  Found  in  the  Statutes, 
Text  Books  and  Decisions — Construction  of  the  W,ords  **No  Other 
Person"  as  Used  in  Section  7195 — Purpose  of  Amendment  of  this 
Statute  in  1869 — Effect  of  Change  of  Phraseology  on  Pre-existing 
Law — Legislative  Intent — Analogy  from  Petit  Juries — Practice  in 
the  Federal  Courts — Common  Law  Procedure — Surplusage — Plea 
in  Abatement — Effect  upon  Indictment  of  Irregularities  in  Proced- 
ure, 

1.  The  mere  presence  of  the  prosecuting  attorney  or  his  assistant  in 

the  same  room  with  the  grand  Jury  while  the  grand  Jurors  are 
deliberating  or  casting  their  votes,  is  not  sufficient  to  sustain  a 
plea  in  abatement  and  discharge  an  indictment,  In  the  absence  of 
any  proof  as  to  misconduct  on  the  part  of  these  officers  which 
resulted  in  prejudice  toward  the  accused,  or  in  the  finding  of  an 
indictment  which  would  not  otherwise  have  been  found. 

2.  But  by  the  great  weight  of  authority  as  expressed  In  similar  stat- 

utes in  other  states,  the  consensus  of  opinion  of  text  writers,  and 
the  reason  and  spirit  of  the  law,  as  well  as  the  grammatical  sense 
and  meaning  of  the  language  used  is.  that  while  the  prosecuting 
attorney  has  the  right  at  all  times  to  appear  before  the  grand  Jury 
for  the  purpose  of  giving  information  relative  to  any  matters  cog- 
nizable by  it,  or  of  advising  it  upon  any  legal  matter  when  re- 
quired, or  of  interrogating  witnesses  before  the  Jury  when  he  or 
it  deems  such  examination  necessary,  he  has  no  right  to  remain 
in  the  room  while  the  jurors  are  expressing  their  views  or  casting 
their  votes  upon  any  matter  before  them. 

Henry  T,  Hunt,  Denis  F.  Cash  and  Authnr  C.  Fricke,  for  the 
State. 
Michael  G,  Heintz,  contra. 
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Bbomwell,  J. 

On  March  31,  1909,  the  grand  jury  of  .this  county  reported  an 
indictment  of  embezzlement  against  William  Stichtenoth. 

On  April  9,  1909,  the  defendant  filed  a  plea  in  abatement  in 
the  following  words: 

**Now  comes  the  defendant,  William  Stichtenoth,  and  says 
that  the  State  of  Ohio  ought  not  further  to  prosecute  the  in- 
dictment herein  against  him,  because  he  says  that  during  the  de- 
liberations of  the  grand  jury  at  the  January  Term,  1909.  of 
Hamilton  county,  Ohio,  by  which  grand  jury  the  indictment  here 
was  returned  against  this  defendant,  that  Henry  T.  Hunt,  the 
prosecuting  attorney  of  Hamilton  county,  Ohio,  and  John  W. 
Wei  nig,  an  assistant  prosecuting  attorney  of  Hamilton  county, 
Ohio,  were  present  with  said  grand  jury  in  the  yrrand  jury  room, 
and  that  said  Henry  T.  Hunt,  prosecuting  attorney,  and  said 
John  W.  Weinig,  assistant  prosecuting  attorney,  participated 
with  said  grand  jury  in  the  deliberations  in  and  about  the  in- 
dictment herein ;  that  said  presence  of  said  prosecuting  attorney 
and  said  assistant  prosecuting  attorney,  and  their  participation 
in  said  deliberations,  was  contrary  to  law  and  was  prejudicial  to 
this  defendant;  and  this,  he,  the  said  William  Stichtenoth,  is 
ready  to  verify.  Wherefore,  he  prays  judgment,  and  that  by 
the  court  he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  said  indictment  specified.*' 

This  plea  was  properly  signed  and  verified. 

To  this  plea  the  prosecuting  attorney,  Henry  T.  Hunt,  on  be- 
half of  the  State  of  Ohio,  filed  an  amended  reply  on  April  10, 
1909,  in  the  following  words : 

**  Plaintiff,  by  Henry  T.  Hunt,  prosecuting  attorney  of  Hamil- 
ton county,  Ohio,  for  reply  to  the  plea  in  abatement  heretofore 
filed  herein,  admits  that  Henry  T.  Hunt,  prosecuting  attorney 
of  Hamilton  county.  Ohio,  and  John  W.  Weinig,  assistant  prose- 
cuting attorney  of  Hamilton  county.  Ohio,  were  present  in  the 
grand  jury  room  during  the  deliberations  of  the  said  grand  jury 
in  and  about  the  indictment  herein,  but  denies  each  and  .everv 
other  allegation  in  said  plea  in  abatement.  Wherefore,  plaintiff 
l>rays  that  said  plea  in  abatement  be  overruled,  and  that  plaint- 
iff be  required  to  plead  to  the  indictment  herein.'' 

No  further  pleading  has  been  filed  by  or  on  bi*half  of  the  de- 
fendant. 
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The  question  under  consideration,  therefore,  eomes  before  the 
court  as  if  upon  demurrer  to  the  amended  reply  to  the  plea  in 
abatement,  and  raises  the  sole  question  as  to  whether  the  mere 
presence  of  the  prosecuting  attorney  or  his  assistant  in  the  grand 
jury  room  during  the  deliberations  of  the  grand  jury  and  a  bare 
allegation  in  the  plea  in  abatement,  unsupported  by  any  evi- 
dence that  such  presence  of  the  prosecuting  attorney  or  his  as- 
sistant was  prejudicial  to  the  defendant,  is  sufficient  to  main- 
tain the  plea  in  abatement. 

Reserving  for  further  consideration  the  question  as  to  the 
right  of  the  prosecuting  attorney  or  his  assistant  to  be  present 
in  the  grand  jury  room  with  the  grand  jury  during  their  deliber- 
ations, we  shall  first  dispose  of  the  question  above  presented  by 
the  pleadings  in  this  case. 

The  section  of  the  statutes  which  requires  a  construction  in 
passing  upon  the  question  raised  in  this  case  is  Section  7195, 
which  reads  as  follows: 

''Section  7195,  The  prosecuting  attorney,  or  assistant  prose- 
cuting attorney,  shall  be  allowed  at  all  times  to  appear  before  the 
grand  jur3^  for  the  purpose  of  giving  information  relative  to 
any  matter  cognizable  by  it,  or  advise  upon  any  legal  matter 
when  required;  and  he -may  interrogate  witnesses  before  the 
jury  when  it  or  he  deems  it  iieoessary;  but  no  other  person 
shall  be  permitted  to  remain  in  tho  room,  with  the  jury  while 
the- jurors  are  expressing  their  views,  or  giving  their  votes,  on 

anv  matter  before  them." 

# 

No  question  is  raised  as  to  the  proper  interpretation  of  the 
first  part  of  this  section,  namely:  the  right  of  the  prosecuting 
attorney  or  assistant  to  appear  before  the  grand  jury  at  all 
times  for  the  purpose  of  giving  information  relative  to  any 
matter  cognizable  by  it,  or  advise  upon  any  legal  matter  when 
required,  nor  upon  his  right  to  interrogate  witnesses  before  the 
grand  jury  when  it  or  he  deems  it  necessary,  but  as  to  the  re- 
mainder of  the  section  citod  above,  and  particularly  as  to  tl^e 
meaning  of  the  phrase,  **no  other  person,''  some  doubt  has  arisen 
as  to  whether  the  no  other  person  referred  to  means  no  other 
person  than  the  prosecuting  aiiorncij,  or  whether  it  means  no 
other  perso7i  than  the  grand  jurors.    If  this  phrase  is  to  be  con- 
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strued  as  no  other  person  than  the  prosecuting  attorney  or  his 
assistant,  there  can  be  no  douht  as  to  the  right  of  the  prosecutor 
or  his  assistant  to  be  present  in  the  room  with  the  grand  jury 
while  the  jurors  are  expressing  their  views  and  giving  their 
votes,  and  in  the  absence  of  any  allegation  in  the  plea  in  abate- 
ment that  the  prosecutor  was  guilty  of  any  improper  conduct  in 
attempting  to  influence  the  grand  jurors  in  bringing  in  an  in- 
dictment which  they  would  not  otherwise  have  returned,  the 
plea  would  have  to  be  overruled. 

But  if  the  phrase  **no  other  person '*  is  to  be  construed  as 
meaning  no  other  person  than  the  grand  jurors,  then  neither  the 
prosecuting  attorney  nor  his  assistant  would  have  the  right  to 
remain  in  the  room  with  the  jury  while  the  jurors  were  express- 
ing their  views  or  giving  their  votes  on  any  matter  before  them, 
and  the  question  would  then  arise  as  to  whether  he  (the  prose- 
cuting attorney  having  admitted  in  his  reply  that  he  was  pres- 
ent in  the  grand  jury  room  during  the  deliberations  of  the  grand 
jury)  so  prejudiced  the  rights  of  the  defendant  as  to  influence 
the  grand  jury  to  bring  in  an  indictment  which  they  would  not 
otherwise  have  done  in  the  case  now  under  consideration. 

The  general  principle  relative  to  pleas  in  abatement  is,  that 
being  dilatory  pleas  they  are  not  favored  by  the  law  and  must 
be  strictly  construed.  Mere  irregularities  in  matters  of  proced- 
ure, without  evidence  that  such  regularities  so  deprived  the  de- 
fendant of  his  constitutional  or  statutory  rights  ss  to  prevent 
his  making  a  proper  defense  to  the  charges  set  out  in  the  in- 
dictment, would  not  be  suflBcient  to  warrant  a  discharge  of  the 
indictment  and  a  dismissal  of  the  accused.  Even  direct  viola- 
tions of  statutory  prohibitions  have  in  many  cases  been  held 
insufficient  to  warrant  such  action. 

With  one  or  two  exceptions  this  has  been  the  uniform  posi- 
tion taken  by  the  courts  as  to  the  effect  of  such  irregularities. 
In  support  of  this  view,  I  cite  the  following  cases  taken  at  ran- 
dom from  the  decisions  iu  the  courts  of  various  states. 

The  Montana  statutes.  Section  1788,  uses  this  language: 

**Xo  person  must  be  permitted  to  be  present  during  the  ex- 
pression of  their  [the  grand  juror 'sj  opinion  or  giving  their 
votes  upon  Any  matter  before  them.'* 
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Following  this  section  is  a  note  in  these  words: 


(  c 


Their  deliberations,  however,  while  voting  on  finding  a  bill 
should  be  private,  but  the  effect  of  the  presence  of  a  third  party 
at  that  time  is  not  settled  by  the  authorities.  The  better  prac- 
tice is  to  exclude  all  but  members  from  the  room  at  such  time.*' 

In  the  article  on  Grand  Juries.  20  Cyc,  p.  1338,  the  compiler 
says: 

**  While  it  seems  to  be.  very  generally  regarded  as  the  better 
practice,  and  the  grand  jury  has  the  right  to  require  that  the 

grosecuting  attorney  shall  retire  from  the  room  during  its  de- 
berations,  and  in  some  jurisdictions  his  presence  is  expressly 
forbidden  by  statute,  the  mere  fact  that,  with  the  consent  of  the 
grand  jury,  he  is  present  while  the  jurors  are  deliberating  or 
voting  on  a  charge,  will  not  constitute  such  an  irregularity  as 
will  invalidate  an  indictment." 

Edwards  on  Juries,  p.  128: 

**But  the  fact  that  the  district  attorney  was  present  during  the 
deliberations  of  the  grand  jury  and  the  taking  of  the  vote  is, 
at  most,  an  irregularity  and  no  ground  for  quashing  the  in- 
dictment in  the  absence  of  any  averment  and  proof  that  the 
defendant  was  thereby  prejudiced;  likewise  where,  after  cer- 
tain persons  had  testified  in  a  particular  case  the  district  at- 
torney said,  *I  suppose  you  do  not  want  to  hear  any  more.'  " 

Regeht  v.  Prople,  96  111.  App.,  189  (decided,  1901): 

**An  indictment  will  not  be  quashed  because  of  the  presence 
of  an  assistant  state's  attorney  before  the  grand  jury  when  it 
was  found." 

MiUer  v.  State,  28  So.,  208   (Florida,  1900)  : 

**The  presence  of  assistant  counsel,  procured  with  the  con- 
sent of  the  court,  before  the  grand  jury,  during  the  examina- 
tion of  evidence,  and  his  mere  presence  at  the  time  a  vote  is 
taken  on  a  bill,  would  not  be  sufficient  ground  in  the  absence  of 
any  abuse  shown,  to  set  aside  the  indictment;  but  when  such 
counsel  after  remaining  in  the  grand  jury  room  during  the 
examination  of  evidence  and  the  deliberation  of  the  jury  in  the 
case,  including  the  time  when  the  vote  is  taken,  urges  and  re- 
quests  the  finding  of  the  bill,  the  policy  of  the  statute  is  vio- 
lated, and  the  unbiased  judgment  of  the  jury  on  the  merits  of 
the  case  is  invaded." 
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The  Florida  statute  under  which  this  last  decision  was  ren- 
dered, Statutes  1906,  Section  3856,  is  as  follows : 

%  **  Whenever  required  by  the  grand  jury,  it  shall  be  duty  of 
the  state  attorney  to  attend  it  for  the  purpose  of  examining  wit- 
nesses in  its  presence,  or  for  giving  it  advice  upon  any  legal  mat- 
ter and  to  issue  subpoenas  and  other  process  to  secure  witnesses. " 

State  V.  Bates,  148  Ind.,  610  (decided,  1897)  : 

**The  mere  fact  that  a  stenographer  employed  by  the  prose- 
cuting attorney  was  present  in  the  grand  jury  room  and  took 
down  in  shorthand  the  evidence  on  which  the  indictment  was 
based,  for  the  use  of  the  prosecution,  is  not  ground  for  quashing 
the  indictment,  unless  it  appears  that  the  accused  was  prejudiced 
thereby. ' ' 

This  last  case  is  cited  for  the  reason  that  there  was  no  pro- 
vision of  law  at  the  time  the  decision  was  rendered,  authorizing 
the  presence  of  a  stenographer  at  any  time  before  the  grand 
jury,  and  yet  the  court  decided  that  the  unauthorized  presence 
of  the  stenographer  would  not  vitiate  the  indictment  in  the  ab- 
sence of  evidence  showing  that  the  defendant  was  prejudiced 
by  such  irregularity. 

The  Alabama  statute,  Code  1907,  Section  7306,  refers  to  the 
prosecuting  attorney  in  the  following  words: 

'*But  he  must  not  be  present  at  the  expression  of  their  views 
or  the  giving  of  their  votes  on  any  matter  before  them.*' 

Blovings  Case,  68  Ala.,  92: 

*'An  attorney  is  not  authorized  to  go  before  the  grand  jury 
at  the  request  of  the  solicitor  and  perform  his  duties;  yet  an 
indictment,  so  found,  should  not  be  quashed  because  of  such 
unauthorized  appearance  of  the  attorney." 

Hall  V.  State,  134  Ala.,  90: 

**Syl.  2.  In  a  criminal  case,  a  plea  in  abatement  to  the  in- 
dictment, which  avers  that  while  the  grand  jury  which  preferred 
said  indictment  was  engaged  in  the  examination  and  investi- 
gation of  the  pending  case,  the  solicitor  of  the  court  expressed 
to  them  the  opinion  that  the  evidence  before  them  was  suflBcient 
to  warrant  them  in  finding  an  indictment,  and  that  it  was  their 
duty  to  indict  the  defendant,  and  that  this  influenced  the  grand 
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jury,  without  which  no  indictment  would  have  been  preferred; 
and  further,  that  while  said  grand  jury  was  in  session  and  was 
so  engaged  in  the  investigation  of  said  case,  the  judge  of  the 
court,  at  request  of  the  grand  jury,  appeared  before  them  and 
advised  them  as  to  the  law  relating  to  the  offense  with  which 
defendant  was  charged,  is  suflBcient  and  subject  to  demurrer, 
the  matters  averred  therein  not  being  proper  subjects  for  plea 
in  abatement/' 

State  V.  Kimhall,  29   lo.,  267: 

'*The  mere  presence  of  a  bailiff  of  the  court  in  attendance 
upon  the  grand  jury  during  their,  investigation  of  a  criminal 
charge  is  not  a  sufficient  ground  of  objection  against  an  indict* 
ment,  if  he  was  not  present  when  the  vote  was  taken  upon  the 
indictment. ' ' 

Robinson  Case,  26  Parker's  Criminal  Reports,  p.  308: 

'*The  sheriff  had  summoned  a  grand  jury  without  a  venire. 
The  court  held  that  this  did  not  affect  the  substantial  rights 
of  the  prisoner,  and  overruled  the  plea  in  abatement." 

Agnew  v.  United  States,  165  U.  8.,  p.  36: 

'*Syl.  1.  A  plea  in  abatement  alleging  irregularities  in  draw- 
ing grand  jurors,  filed  two  weeks  after  the  cdurt  opened  and 
five  days  after  the  indictment  was  returned,  is  too  late  when  it 
does  not  allege  any  reason  for  the  delay. 

**Syl.  2.  Such  plea  is  fatally  defective  when,  althous^h  it 
states  that -the  drawing  tendtul  to  defendant's  injury  and  preju- 
dice, )io  grounds  are  assit^ned  for  sueh  eoncliLsions  and  the  reeord 
does  not  show  any.'* 


Page  44: 

**A  plea  in  abatement  must  be  pleaded  with  strict  exact- 
ness ♦  •  •  and  the  general  rule  is  that  for  such  irregu- 
larities as  do  not  prejudice  the  defendant,  he  has  no  cause  of 
complaint,  and  can  take  no  exception.'* 

Commonwealth  v.  Bradney,  126  Pa.,   199: 

**Syl.  3.  While  it  is  the  duty  of  the  district  attorney,  as  well 
as  his  privilege,  to  attend  upon  the  grand  jury  with  matters 
upon  which  they  are  to  pass,  to  aid  in  the  examination  of  wit- 
nesses, and  to  give  such  general  instniction  as  they  may  re- 
quire, yet  any  attempt  on  his  part  to  influence  their  action  or 
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to  give  effect  to  the  evidence  adduced,  is  improper  and  imperti- 
nent. 

*'Syl.  4.  In  the  absence,  however,  of  any  participation  of  the 
district  attorney  in  the  deliberations  of  the  grand  jury,  or  of 
eflPort  oh  his  part  to  influence  their  finding,  his  mere  presence 
in  the  jury  room  during  their  deliberations  is  not  good  ground 
for  quashing  the  indictment." 


99 


Courtney  v.  State,  5  Ind.  App.,  356: 

**Syl.  While  the  use  of  a  stenographer  by  a  prosecuting  at- 
torney for  the  purpose  of  taking  down  the  statements  of  wit- 
nesses as  they  testified  concerning  an  alleged  offense  before  the 
grand  jury,  is  not  provided  for  by  statute;  and  while  there  is 
an  express  statutory  provision  [Sec.  1655,  R.  S.  3881],  that  the 
grand  jury  must  select  one  of  their  number  as  clerk,  and  that 
said  clerk  among  other  things,  must  take  minutes  of  the  evidence 
to  be  preserved  for  the  use  of  the  prosecuting  attorney,  still  the 
use  of  such  stenographer  will  not  result  in  the  abatement  of  a 
particular  indictment  without  some  showing  that  the  accused 
was  injuriously  affected,  or  that  something  unauthorized  was 
said  or  done  which  probably  injured  him.  * ' 

State  V.  Brewster,  70  Vt.,  p.  341 ;  after  citations  from  a  large 
number  of  authorities,  the  court  said: 

**  An  examination  of  these  decisions  will  make  it  clear,  so  far 
as  observed,  that  the  presence  of  a  stranger  in  the  room  with  the 
grand  jury,  when  receiving  the  testimony  of  witnesses,  with  the 
(exception  of  State  v.  Boxvmatu  38  Ala.  Rep.,  331,  is  never  a  cause 
for  abating  their  indictment,  unless  the  respondent  avers  and 
shows  that  he  has  been  prejudiced  thereby;  and  rarely  will  such 
presence  when  the  jury  are  deliberating  or  voting,  avail,  unless 
the  respondent  is  shown  to  have  been  prejudiced  thereby  in  re- 
spect to  the  finding  of  the  indictment.'* 

Vnited  States  v.  Terry,  39  Fed.,  355  (decided,  1889) : 

**Syl.  4.  In  the  United  States  District  Court  the  mere  fact 
that  the  district  attorney  was  present  during  the  expression  of 
opinion  of  the  grand  jury  upon  the  charge  in  the  indictment, 
and  during  their  voting  thereon  is,  at  most,  an  irregularity., 
which  in  the  absence  of  averment  of  injury  or  prejudice  to  de- 
fendant, is  a  matter  of  form  and  not  of  substance." 

It  will  be  seen  from  the  above  citations  that  the  authorities 
are  practically  unanimous,  that  the  mere  presence  of  the  prose- 
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cuting  attorney  or  his  assistant  in  the  same  room  with  the  grand 
jury  while  the  grand  jurors  are  deliberating  or  easting  their 
votes,  and  in  the  absence  of  any  proof  of  misconduct  on  the  part 
of  these  officers  which  resulted  in  prejudice  to  the  accused,  or  in 
the  finding  of  an  indictment  which  would  not  otherwise  have  been 
found,  is  not  sufficient  to  sustain  a  plea  in  abatement  and 
discharge  the  indictment. 

While  the  accused  in  the  present  case  alleges  in  his  plea  that 
the  presence  of  the*  prosecuting  attorney  was  prejudicial,  he  sets 
out  no  specific  averments  or  allega/tions  showing  in  what  manner 
he  was  prejudiced,  and  has  submitted  no  evidence  whatever  to 
support  the  allegation  in  that  regard.  The  court,  therefore,  finds 
upon  the  pleadings  that  the  plea  in  abatement  ought  not  to  be 
sustained  and  therefore  overrules  the  same. 

While  the  above  decision  fully  disposes  of  the  question  ndw 
before  the  court,  and  nothing  further  need  be  said  upon  the 
only  question  raised  in  the  case,  in  view  of  the  apparent  uncer- 
tainty or  doubt  as  to  the  meaning  of  that  clause  of  Section 
7195,  Revised  Statutes,  which  determines  the  rights  of  others 
than  grand  jurors  to  be  present  in  the  grand  jury  room  during 
their  deliberations  and  while  casting  their  votes,  I  think  it 
may  be  of  some  interest  and  perhaps  value  to  determine  and 
construe  said  clause,  and  in  so  doing,  to  call  attention  to  opinions 
of  text-writers,  provisions  of  statutes  and  the  decisions  of  courts 
so  far  as  applicable. 

While  the  grand  jury  system  is  an  inheritance  from  the 
English  Law  of  Procedure  in  criminal  cases,  and  was  a  part  of 
the  common  law  which  was  adopted  in  this  country  upon  its 
settlement,  and  has  been  recognized  as  binding  in  the  absence 
of  statutory  provisions  in  conflict  therewith,  there  can  be  no 
doubt  that  each  state  has  the  right  to  regulate  by  its  Constitution 
or  statutes,  the  composition  of  grand  juries,  the  duties  they  shall 
perform,  their  manner  of  procedure  and  all  other  matters  re- 
lating thereto.  The  system  of  grand  juries  is  almost  universal 
throughout  the  United  States,  only  a  few  states  dispensing  with 
them,  and  the  great  majority  having  provisions  largely  identical 
with  each  other  and  closely  similar  to  the  common  law  provisions. 
In  examining  the  decisions  of  the  various  states  upon  the  rights 
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and  privileges  of  grand  juries,  reference  must  therefore  be  had 
to  the  laws  of  the  state  in  which  the  decision  was  rendered,  so 
that  the  language  of  .the  «text-writers  will,  in  some  instances, 
differ  from  that  of  others,  and  a  decision  in  one  state  may  not 
be  good  authority  in  another,  because  of  the  difference  of  the 
statutory  provisions.  Bearing  this  in  mind  I  shall  first  state 
the  views  entertained  by  some  of  the  best  known  text-writers,  as 
follows : 
Thompson  and  Merriam  on  Juries : 

*'Sec.  599.  The  grand  jury  have  a  right  at  all  reasonable 
•times  during  the  discharge  of  their  duties  to  apply  either  to  the 
court  or  to  the  prosecuting  attorney  for  advice.  But  this  ad- 
vice must  be  restricted  to  matters  of  law.  Neither  the  court  nor 
this  ofSScer  can  say  to  the  jury  that  the  facts  as  shown  by  the 
evidence  are  suflBcient  to  authorize  them  to  find  a  bill.'* 

*'*Sec.  629.  As  to  the  modern  English  practice  Mr.  Chitty 
says:  *It  is  not  unusual,  except  in  the  King's  Bench  where 
the  clerk  of  the  grand  juries  attends  them,  to  permit  the  prose- 
cutor to  be  present  during  the  sitting  of  the  grand  jury  to  con- 
dnct  the  evidence  on  Ihc  part  of  the  Crown.'  '' 

It  will  be  seen  from  this  'citation  from  Chitty  just  given, 
that  the  function  of  the  prosecutor  is  merely  that  of  conducting 
the  evidence  on  the  part  of  the  Crown  and  does  not  support  the 
o^aim  that  the  proseeiitor  has  the  right  to  bo  present  (lnrin<? 
the  deliberations  and  voting  of  the  grand  jury. 

Thompson  and  Merriam  on  Juries: 

**See.  682.  It  has  been  held  that  the  fact  that  the  proseeuting 
officer  or  his  a.ssistants  were  present  during  the  deliberations 
and  the  voting  of  the  grand  jury,  will  not  per  sc  invalidate 
their  finding.''  {Sh^iiuck  v.  State,  11  Ind.,  473.)  **But  the 
soundness  of  this  decision  may  be  doubted.  Their  very  presence 
at  such  time  would  seem  to  be  an  abuse  of  their  official  privi' 
lege.'' 

Same  author: 

'*Sec.  633.  In  an  early  Connecticut  case,  the  Supreme  Court, 
in  order  to  solve  some  doubts  which  had  been  expressed  as  to  the 
power  and  duty  of  the  grand  jury,  prepared  a  model  charge, 
in  which  is  found  the  following:  *You  will  admit  no  counsel 
on  the  part  of  the  State  or  of  the  prisoner. '     In  a  recent  opinion 
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of  .the  Supreme  Court  of  North  Carolina,  it  was  bluntly  said: 
*The  solicitor  has  no  business  in  the  grand  jury  room.*  ** 
{V.  8.  V.  Reed,  2  Blatchford.) 

It  will  be  noticed  that  these  two  decisions  just  referred  to  are 
in  states  (Connectidut  and  North  Carolina)  which  have  no 
statutory  provision  defining  the  right  of  the  prosecutor  to  ap- 
pear before  the  grand  jury  for  any  purpose,  and,  therefore,  they 
may  be  conartrued  as  the  opinions  of  those  courts  upon  the  com- 
mon law. 

Same  author: 

''Sec.  634.  The  statutes  of  a  considerable  number  of  states 
distinctly  specify  the  duty  and  privilege  of  the  prosecuting  offi- 
cer in  the  matter  of  attendance  upon  the  grand  jury.  Thus, 
he  must  attend,  when  required  by  the  grand  jury,  to  examine 
witneflsefl ;  and  so  he  may  whenever  he  deems  his  presence  neces- 
sary for  this  purpose.  He  must,  also,  when  required  by  the 
grand  jury,  attend  for  the  purpose  of  giving  that  body  legal 
advice  or  information  as  to  any  matter  connected  with  their 
duties ;  and  so  he  may  whenever  he  deems  it  necessary.  Neither 
he  nor  any  other  person  can  be  present  during  their  delibera- 
tions, or  when  the  vote  is  taken  upon  any  matter  before  them. 
The  presence  of  this  officer  upon  excepted  occasions  gives  the 
accused  a  right  to  demand  thait  the  indictment  be  set  aside." 
{Rothschild  v.  State,  7  Tex.  App.,  519.) 

Edwards  on  Grand  Juries,  p.  127: 

**It  is  the  general  custom  at  the  present  day  in  all  jurisdic- 
tions to  permit  the  district  attorney  to  attend  the  grand  jury 
(30  Fed.  Cas.,  992  and  others),  but  he  has  no  right  to  be  pres- 
ent during  the  deliberations  of  the  grand  jurors,  and  should 
withdraw  if  requested  to  do  So ;  nor  is  it  proper  for  him  to  at- 
tempt to  control  or  influence  the  action  of  the  grand  jury  or  to 
say  what  effect  should  be  given  <to  the  testimony  adduced  before 
them.  •  •  *  If  the  district  attorney  should  participate  in 
the  deliberations  of  the  grand  jury  or  make  any  effort  to  in- 
fluence their  finding,  the  indictment  will  be  quashed.''  {Com- 
monwealth  v.  Bradney,  126  Pa.,  199.) 

Page  129: 

**The  relation  which  should  be  maintained  between  the  dis- 
trict attorney  and  the  grand  jury  is  well  stated  by  Mr.  Justice 
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Clark,  120  Pa.,  199:  *Th€  district  attorney  is  the  attendant  of 
the  grand  jury.  Tt  is  his  duty  as  well  as  his  privilege  to  lay  be- 
fore them  matters  upon  which  they  are  to  pass,  to  aid  them  in 
their  examination  of  witnesses,  and  to  give  them  such  general 
instructions  as  they  may  require.  But  it  is  his  duty  during 
the  discussion  of  a  particular  case  and  while  the  jurors  are  de- 
liberating upon  it,  to  remain  silent.  It  is  for  the  jury  alone  to 
consider  the  evidence  and  to  apply  it  to  the  case  in  hand ;  smy 
attempt  on  the  part  of  the  district  attorney  to  influence  their  ac- 
tion or  to  give  effect  to  the  evidence  adduced,  is  in  the  highest 
degree  improper  and  impertinent.  It  is  the  better  practice,  and 
the  jurors  have  an  undoubted  right  to  require  that  he  should 
retire  from  the  room  during'  their  deliberations  upon  the  evi- 
dence, and  when  the  vote  is  taken  whether  or  not  an  indictment 
shall  be  found  or  a  presentment  made.'     ♦     •     • 

*  *  In  the  absence  of  any  statute  which  grants  this  right  to  him, 
it  would  seem  that  the  common  law  rule  is  still  in  force  and 
that  the  presence  of  the  district  attorney  in  the  grand  room 
even  for  the  purpose  of  examining  witnesses,  is  not  by  reason 
of  his  right,  but  as  a  matter  of  grace  on  the  part  of  the  grand 
jury." 

Wilson's  Works: 

*' Among  all  the  plans  and  establishment,  which  have  been 
devised  for  securing  the  wise  and  uniform  execution  of  the 
criminal  laws,  the  institution  of  grand  juries  holds  the  most 
distinguished  place.  This  institution  is,  at  least,  in  tho  pres- 
ent times,  the  peculiar  boast  of  the  common  law.  *  *  *  In 
the  annals  of  the  world  there  is  not  found  another  institution 
so  well  adapted  for  avoiding  all  the  Inconveniences  and  abuses 
which  would  otherwise*  arise  from  malice,  from  rigor,  from  neg- 
ligence, or  from  partiality  in  the  prosecution  of  crimes." 

Wharton's  Criminal  Procedure  and  Practice,  Ninth  Edition: 

**Sec.  366.  Lt  is  proper  to  keep  in  mind  the  fact,  already  no- 
ticed, that  the  only  valid  basis  on  which  the  institution  of  grand 
juries  rests,  is  that  they  are  an  independent  and  impartial 
tribunal  between  the  prosecution  and  the  accused ;  and  it  is  the 
duty  of  the  courts  to  refuse  to  tolerate  any  practice  which  con- 
flicts with  this  independence  and  impartiality  *  •  •  and 
in  any  view  the  presence  of  the  counsel  for  the  prosecution,  pub- 
lic or  private,  during  the  deliberations  of  the  jury,  should  be 
ground  for  quashing  the  bill,  unless  it  appears  that  there  was  no 
interference  by  such  counsel  in  any  degree  with  the  freedom  of 
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snch  deliberationB.  The  purpose  of  (the  institution  of  grand 
juries  was,  as  we  have  seen,  to  interpose  a  check  upon  sovereign ; 
and  they  would  cease  to  answer  this  purpose  and  would  increase 
the  dangers  they  were  intended  to  avert,  if  they  should  be  put 
under  the  ofiQcial  direertion  of  the  prosecuting  authorities  of  the 
state.*' 

20  Cyc,  1338 : 

"Although  in  some  jurisdictions  the  prosecuting  attorney  is 
not  allowed  in  the  grand  jury  room.*'  Lewis  v.  Wake  County, 
74  N.  C,  194;  Lung's  case,  1  Conn.,  428. 

**The  general  rule  is  that  he  may  be  presentt  before  the  grand 
jury.''  Shoop  v.  People,  45  111.  App.,  110;  State  v.  Aleck,  41 
La.*  Ann.,  83;  In  re  Bridge,  etc.,  9  Gulp.,  427;  U.  S.  v.  Kilpat- 
rick,  16  Fed.,  765 ;  In  re  Crittenden,  6  Fed.  Cas.,  No.  3393 ;  In 
re  District  Attorney,  7  Fed.  Cas.,  No.  3925;  Charge  to  the  Grand 
Jury,  30  Fed.  Cas.,  No.  18255. 

**To  assist  in  the  examination  of  witnesses."  Blevins  v. 
State,  68  Ala.,  92;  Bennett  v.  State,  62  Ark.,  516;  Oitchell  v. 
State,  146  111.,  15;  State  v.  Kovolosky,  92  la.,  498;  State  v. 
Fertig,  98  la.,  139;  Franklin  v.  Commonwealth,  105  Ky.,  237; 
State  V.  Adam,  40  La.  Ann.,  745;  State  v.  Judicial  District,  22 
Mon.,  25;  People  v.  Sca7inellf  36  N.  Y.  Mis.,  40;  Commonwealth 
V.  Bradney,  126  Pa.,  199;  Commonwealth  v.  Frey,  11  Pa.  Co. 
Ct.,  523;  United  States  v.  Cobhan,  127  Fed.,  713;  U,  S.  v.  Kil- 
Patrick,  16  Fed.,  765;  In  re  Dist.  Attorney,  6  Fed.  Cas.,  No.  3925. 

**To  advise  as  to  the  admissibility  of  evidence  and  the  proper 
mode  of  procedure  (with  citations)  to  give  general  advice  on 
questions  of  law  (with  citations)." 

'*But  he  can  not  participate  in  the  dt'liberations  or  express 
opinions  on  questions  of  fact,  or  as  to  the  weight  and  sufficiency 
of  evidence,  or  attempt  in  any  way  to  infiuence  the  finding. 
While  it  seems  to  be  very  generally  regarded  as  the  better  prac- 
tice and  the  grand  jury  has  a  right  to  require  that  the  prose- 
cuting attorney  "shall  retire  from  the  room  during  its  delibera- 
tions, and  in  some  jurisdictions  his  presence  is  expressly  for- 
bidden by  statute,  the  mere  fact  that  with  the  consent  of  the 
grand  jury  he  is  present  while  the  jurors  are  deliberating  or 
voting  on  a  charge,  will  not  constitute  such  an  irregularity  as 
will  invalidate  an  indictment.'' 
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Proffatt  on  Jury  Trial: 

**Sec.  57.  The  right  of  officers  to  be  present  with  the  grand 
jury,  in  the  examination  of  witnesses,  in  conducting  the  pro- 
ceedings, and  in  their  deliberations,  is  in  general  admitted, 
though  in  some  places  it  is  denied  or  very  much  restricted. 
•  *  *  Sir  John  Hawles,  in  his  remarks  on  Colledge's  trial, 
says:  *I  know  not  how  long  the  practice  of  admitting  counsel 
to  a  grand  jury  hath  been.  I  am  sure  it  is  a  very  unjustifiable 
and  insufferable  one.  If  the  grand  jury  have  a  doubt  in  point 
of  law,  they  ought  to  have  recourse  to  the  court  and  that  pub- 
licly, and  not  privately;  and  not  rely  on  the  private  opinion  of 
counsel,  who  at  least  behave  themselves  as  if  they  were  the 
parties.'  However  this  may  be,  the  practice  is  well  estab- 
lished here  that  the  district  attorney,  or  prosecuting  officer,  has 
a  right  to  manage  the  production  of  evidence  to  the  grand  jury 
and  examine  the  witnesses,  and  this  right  extends  to  his  clerk," 

It  will  be  seen  that  this  last  clause  which  limits  the  right  of 
the  prosecutor  to  the  management  of  the  production  of  evi- 
dence and  the  examination  of  witnesses,  discredits  the  statement 
made  by  the  author  in  the  first  part  of  this  citation  that  these 
officers  have  a  right  to  be  present  with  the  grand  jury  during 
their  deliberation. 

Hirsh  on  Juries: 

'*Sec.  718.  The  statute  of  th-  state  of  New  York  gives  the 
district  attorney  the  right  at  all  times  to  be  present  with  the 
grand  jury,  and  give  them  instructions  and  information  rela- 
tive to  any  matter  cognizable  by  them,  except  when  they  are 
expressing  an  opinion  or  taking  a  vote  upon  any  matter  before 
them,  at  ichich  time  neifh^r  district  attorney,  constable,  or  any 
other  person  is  permitted  to  be  present.  In  some  states,  the  dis- 
trict attorney  or  prosecuting  officer  may  be  present,  even  when 
they  are  discussing  the  propriety  of  finding  an  indictment,  or 
when  voting  upon  it;  but  he  must  not  participate  in  either  the 
finding  or  voting.  The  grand  jury  should  not  be  controlled  by 
their  officer,  but  should  act  according  to  their  own  judgment 
and  reason." 

Chitty's  Criminal  Law,  Vol.  1 : 

'*Sec.  317.  It  is  not  unusual,  except  in  the  King's  Bench, 
where  the  clerk  of  the  grand  juries  attends  them,  to  permit  the 
prosecutor  to  be  present  during  the  sittings  of  the  grand  jury 
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to  conduct  the  evidence  on  the  part  of  the  Crown,  So  on  in- 
dictments for  high  treason  where  the  sovereign  himself  is  the 
party  immediately  injured,  any  of  the  King's  counsel  may  at- 
tend for  the  same  purpose  on  his  behalf,  as  he  can  not  prosecute 
in  person." 

This  citation  from  Chitty  would  seen  to  show  clearly  that  at 
common  law  the  only  purpose  for  which  the  prosecutor  could  be 
present  with  the  grand  jury  in  any  court  was  to  conduct  the 
evidence  on  the  part  of  the  Crown,  and  in  the  King's  Bench  he 
was  not  permitted  to  be  present  even  for  that  purpose,  the  clerk 
of  the  grand  juries  being  the  on^y  one  p?rmitted  to  be  present 
before  the  grand  jury  in  that  court. 

Bishop  on  Criminal  Procedure: 

'*Sec.  861,  par.  4.  The  authorities  are  not  distinct  as  to  the 
eflPect  of  this  sort  of  persons  [others  than  the  grand  jurors] 
during  the  deliberations  on  the  finding  of  a  bill ;  yet  at  least,  in 
the  words  of  Hanna,  J.  {Shattuck  v.  State,  11  Ind.,  477),  *the 
better  practice  would  be  for  the  jury  to  exclude  every  other  per- 
son from  their  room  at  such  time,  but  we  are  not  prepared  to 
say  that  they  may  not,  in  their  discretion,  permit  the  prosecu- 
ting attorney  to  remain.' 

**Par.  5.  The  practice  as  to  his  [the  prosecuting  oflScer'sl 
relations  to  the  grand  jury  is  not  quite  uniform.  In  most  of 
our  states  he  enters  their  room ;  and  when  they  are  not  delib- 
erating on  their  finding,  is  with  them  helping  in  the  examination 
of  witnesses  and  advising  on  questions  of  law,'' 

'*Sec.  862.  The  common  law  procedure  governs  a  grand  jury 
constituted  by  a  statute  unless  it  otherwise  provides." 

This  last  citation  incidentally  throws  some  light  upon  the 
proper  construction  of  the*  phrase,  ''no  oilier  person,'^  as  found 
in  our  statute,  for  we  find  above.  th(*  opinon  that  ''every  other 
person  should  be  excluded/'  where  no  doubt  th»»  phrase  last 
cited  means  every  other  person  than  the  grand  jury,  and  not 
every  other  person  than  the  prosecutor. 

Wharton's  Criminal  Law: 

**Sec.  495.  In  New  York  it  seems  to  have  been  construed  that 
the  functions  of  the  district  attorney,  so  far  as  the  grand  jury 
are  concerned,  are  exhausted  at  the  moment  of  the  bill  reaching 
their  hands,  unless  revived  by  a  subsequent  call  for  information. 
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and  that  he  has  no  right  to  be  present  at  their  sessions  and  as- 
sist in  the  examination  of  witness.  •  •  •  The  practice  in 
Massachusetts  •  •  •  is  for  the  officer  having  charge  of  the 
.preparation  of  the  indictments  to  attend  the  grand  jury,  to 
open  each  particular  case  as  it  arises,  to  commence  the  examina- 
tion of  each  witness  and  to  meet  any  question  as  to  the  law  of 
the  case  which  may  be  given  to  him,  but  it  is  his  duty  during 
the  discussion  of  the  question,  to  remain  perfectly  silent,  unless 
his  advice  or  opinion  on  a  matter  of  law  is  requested.  The 
least  attempt  to  influence  the  grand  jury  in  their  decisions  upon 
the  efifect  of  the  evidence,  is  'an  unjustifiable  interference  and 
no  fair  and  honorable  officer  will  ever  be  guilty  of  it.  It  is 
very  common,  however,  for  some  one  of  the  grand  jury  to  re- 
quest the  opinion  of  the  public  prosecutor  as  to  the  propriety 
of  finding  the  bill,  but  it  is  his  duty  to  decline  giving  it,  or 
even  any  intimation  on  the  subject;  but  in  all  cases  to  leave  the 
grand  jury  to  decide  for  themselves.'* 

Story  on  Constitution: 

"Sec.  1784.     They  [the  grand  jury]  sit  in  secret  and  examine 
the  evidence  laid  before  them  by  themselves.'* 


Statutes. 

An  examination  of  the  statutes  of  the  various  states  and  ter- 
ritories shows  a  remarkable  unanimity  in  the  legislation  on  this 
subject,  and  throws  a  light  upo;i  the  meaning  of  certain  clauses 
contained  in  Section  7195  of  our  statutes.  That  these  statutes 
may  be  commented  upon  intelligently,  I  will  cite  below  these 
statutory  provisions  as  far  as  I  have  been  able  after  diligent 
search  to  find  them: 

Alabama  Code  (1907),  Sec.  7306: 

'*The  solicitor  must  attend  before  the  grand  jury  when  re- 
quired by  them,  and  he  may  do  so  whenever  he  sees  fit,  for  the 
purpose  of  examining  witnesses  in  their  presence,  or  giving 
them  legal  advice  as  to  any  matter  connected  with  their  duties, 
and  he  may  appear  before  them  at  any  time  to  give  information 
as  to  any  matter  cognizable  by  them;  hut  he  must  not  he  pres- 
ent at  the  expression  of  their  opinions  or  the  giving  of  their 
votes  on  any  matter  hefore  them.'^ 
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Arkansas  Digest  (1904),  Sec.  2211: 

*'No  person  except  the  prosecuting  attorney  and  the  witnesses 
under  examination  are  permitted  to  be  present  while  the  grand 
jury  are  examining  a  charge,  and  no  person  whatever,  shall  be 
present  while  the  grand  jury  are  deliberating  or  voting  on  a 
charge." 

California  Penal  Code   (1901),  Sec.  925: 

*  *  The  grand  jury  may,  at  all  times  ask  advice  of  the  court,  or 
the  judge  thereof,  or  of  the  district  attorney ;  but  unless  such  ad- 
vice is  asked,  the  judge  of  the  court  must  not  be  present  during 
the  sessions  of  the  grand  jury.  The  district  attorney  of  the 
county,  may  at  all  times,  appear  before  the  grand  jury  for  the 
purpose  of  giving  information  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses  before  them 
whenever  he  thinks  it  necessary ;  the  grand  jury,  on  the  demand 
of  the  district  attorney,  whenever  criminal  causes  are  being  in- 
vestigated before  them,  must  appoint  a  competent  stenographic 
reporter  to  be  sworn,  and  report  the  testimony  that  may  be  given 
in  such  causes  in  shorthand,  and  reduce  the  same  upon  request 
of  the  district  attorney  to  longhand  or  typewriting;  a  copy  of 
such  testimony  must  be  delivered  to  defendant  upon  his  arraign- 
ment after  indictment.  The  services  of  such  stenographic  re- 
porter constitute  a  charge  against  the  county.  No  person  other 
than  those  specified  in  this  and  the  succeeding  section,  is  per- 
mitted to  be  present  during  the  session  of  the  grand  jury,  ex- 
cept the  members  and  witnesses  actually  under  examination 
and  no  person  must  be  permitted  to  be  present  during  the  ex- 
pression of  their  opinion  or  giving  their  votes  upon  any  master 
before  them.  The  grand  jury  or  district  attorney  may  require 
by  suppoena  the  attendance  of  any  person  before  the  grand  jury 
as  interpreter,  and  such  interpreter  may,  while  his  services  are 
necessary,  be  present  at  the  examination  of  witnesses  before 
the  grand  jury." 


Florida    (1906),   Sec.   3856: 

"Whenever  required  by  the  grand  jury,  it  shall  be  ^he  duty 
of  the  state  attorney  to  attend  it  for  the  purpose  of  examining 
witnesses  in  its  presence,  or  for  givuig  it  advice  upon  any  legal 
matter,  and  to  issue  subpoenas  and  other  process  to  secure  wit- 
Tosses/' 
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Among  the  decisions  cited  herein  is  one  construing  this  section. 

Idaho  Code  (1901),  Sec.  3511: 

*'The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice 
of  the  court  or  the  judge  thereof,  or  of  the  prosecuting  attorney ; 
but  unless  such  advice  is  asked,  the  judge  of  the  court  must  not 
be  present  during  the  sessions  of  the  grand  jury.  The  prosecu- 
ting attorney  of  the  county  may,  at  all  times,  appear  before  the 
grand  jury  for  the  purpose  of  giving  information  or  advice 
relative  to  any  matter  cognizable  by  them  and  may  interrogate 
witnesses  before  them  whenever  they  or  he  thinks  it  necessary; 
but  no  other  person  is  permitted  to  be  present  during  the  session 
of  the  grand  jury,  except  the  members  and  witnesses  actually 
under  examination,  and  an  interpreter  when  necessary,  and  no 
person  must  be  permitted  to  he  present^ during  the  expression  of 
their  opinions  or  give  their  votes  upon  any  matter  before  them,'' 

Indiana  Statutes  of  1908,  Sec.  1980 : 

**The  prosecuting  attorney  or  his  deputy  shall  be  allowed  at 
all  times  to  appear  before  the  grand  jury  for  the  purpose  of 
giving  information  .relative  to  any  matter  cognizable  by  it,  or 
advise  upon  any  legal  matter  when  required;  and  he  may  in- 
terrogate witnesses  before  the  grand  jury  when  the  jury  or  he 
deem  it  necessary,  but  "no  prosecuting  attorney,  officer  or  person 
shall  be  present  with  the  grafid  jury  during  the  expression  of 
their  opinions  or  in  giving  their  votes  upon  any  matter  before 
them." 

Indian  Territory  Code  (1899),  Sees.  1434-1435: 

**Sec.  1434.  The  grand  jury  may,  at  all  reasonable  times,  ask 
the  advice  of  the  court  or  the  prosecuting  attorney. 

**Sec.  1435.  No  person  except  the  prosecuting  attorney  and 
the  witness  under  examination,  are  permitted  to  be  present  while 
the  grand  jury  are  examining  a  charge,  and  no  person,  what- 
ever, shall  be  present  while  the  grand  jury  are  deliberating  or 
voting  on  a  charge." 

Iowa  Code  (1897),  Sec.  5265: 

"Such  attorney  (county  attorney),  shall  be  allowed  at  all 
times,  to  appear  before  the  grand  jury,  on  his  own  request,  for 
the  purpose  of  giving  information  relative  to  any  matter  cog- 
nizable by  it;  but  neither  he  nor  any  other  officer  or  person,  ex- 
cept the  grand  jury,  must  be  present  when  the  question  is 
taken  upon  finding  of  an  indictment." 
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Kansas  Statutes  of  1899,  Sec.  5333: 


'*Siich  attorney  [prosecuting  attorney]  shall  be  allowed  at  all 
times,  to  appear  before  the  grand  jury  on  his  request,  for  the 
purpose  of  giving  information  relative  to  any  matter  cogni- 
zable by  them,  and  may  be  permitted  to  interrogate  witnesses  be- 
fore them  when  they  or  he  shall  deem  it  necessary ;  but  no  such 
attorney,  or  any  other  officer  or  person,  except  the  grand  jurors, 
shaU  be  permitted  to  be  present  during/  the  expression  of  their 
opinions  or  the  giving  of  their  votes  on  any  matter  before  them." 

Kentucky  Criminal  Code,  Sees.  107  and  108: 

*'Sec.  107.  The  grand  jury  may,  at  all  reasonable  times,  ask 
the  advice  of  the  court  or  the  attorney  for  the  commonwealth. 

**Sec.  108.  No  person  except  the  commonwealth's  attorney 
and  the  witness  under  examination,  is  permitted  to  be  present 
while  the  grand  jury  are  examining  a  charge,  and  no  person, 
whatever,  shall  be  present  while  the  grand  jury  are  deliberating 
or  voting  on  a  charge,  ' 

Michigan  Laws  of  1897,  Sec.  11890: 

* '  The  prosecuting  attorney  of  the  county,  or  other  prosecuting 
officer,  shall  be  allowed  at  all  times  to  appear  before  the  grand 
jury,  upon  his  request,  for  the  purpose  of  giving  information 
relative  to  any  matter  cognizable  by  them;  but  no  prosecuting 
officer,  constable  or  any  other  person,  except  the  grand  jurors, 
shall  be  permitted  to  be  present  during  the  expression  of  their 
opinions  or  the  giving  of  their  votes  upon  any  matter  before 
them." 

Minnesota  Laws  of  1905,  Sec.  5285 : 

**The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice 
of  the  court  or  of  the  county  attorney,  and  whenever  required 
by  the  grand  jury,  the  county  attorney  shall  attend  them  for 
the  purpose  of  framing  indictments  or  examining  witnesses  in 
their  presence;  but  no  county  attorney,  sheriff,  or  other  person 
except  the  grand  jurors,  shall  be  permitted  to  be  present  during 
the  expression  of  their  opinions  or  the  giving  of  their  votes  on 
any  matter  before  them," 


Mississippi  Code  (1906),  Sec.  1663: 

**The  district  attorney  shall  attend  the  deliberations  of  the 
grand  jury  whenever  he  may  be  required  by  the  grand  jury, 
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shall  give  the  necessary  information  as  to  the  law  governing  each 
case  in  order  that  the  same  m^y  be  presented  in  the  manner  re- 
quired by  law.*'    • 

Missouri  Statutes  of  1899,  Vol.  1,  Sees.  2496-2497: 

**Sec.  2496.  Whenever  required  by  any  grand  jury,  it  shall 
be  the  duty  of  the  prosecuting  attorney  in  the  county  to  at- 
tend them  for  the  purpose  of  examining  witnesses  in  their  pres- 
ence or  giving  them  advice  upon  any  legal  matter. 

**Sec.  2497.  Such  attorney  shall  be  allowed  at  all  times  to 
appear  before  the  grand  jury  on  his  request,  for  the  purpose  of 
giving  information  relative  to  any  matter  cognizable  by  them, 
and  may  be  permitted  to  interrogate  witnesses  when  they  or 
he  shall  deem  it  necessary;  but  no  such  attorney  or  any  other 
officer  or  person,  except  the  gra-nd  jurors,  shall  be  permitted  to. 
be  present  during  the  expression  of  their  opinions  or  the  giving 
of  their  votes  on  any  matter  before  them,'' 

Montana  Code  (1895),  Sec.  1788: 

**The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice 
of  the  court  or  of  the  judge  thereof,  or  of  the  county  attorney ; 
but  unless  such  advice  is  asked,  the  judge  of  the  court  must  not 
be  present  during  the  session  of  the  grand  jury.  The  county  at- 
torney of  the  county  may  at  all  times  appear  before  the  grand 
jury  for  the  purpose  of  giving  information  or  advice  relative  to 
any  matter  cognizable  by  them,  and  may  interrogate  witnesses 
before  them  whenever  they  or  he  thinks  it  necessary;  but  no 
other  person  is  permitted  to  be  present  during  the  sessions  of 
the  grand  *  jury  except  members  and  witnesses  actually  under 
examination,  and  no  person  must  be  permitted  to  be  present 
during  the  expression  of  their  opinions  or  giving  their  votes  on 
any  matter  before  them." 

Nebraska  Statutes  of  1903,  Sec.  2533: 

'*The  prosecuting  attorney  or  the  assistant  prosecuting  at- 
torney, shall  be  allowed  at  all  times  to  appear  before  the  grand 
jury  for  the  purpose  of  giving  information  relative  to  any  mat- 
ter cognizable  by  them,  or  giving  them  advice  upon  any  legal 
matter  they  may  require,  and  he  may  interrogate  witnesses 
before  them  when  they  or  he  shall  deem  it  necessary,  but  no 
other  person  shall  be  permitted  to  remain  in  the  room  with  said 
jury  while  they  are  expressing  their  views  or  giving  theCr  votes 
on  any  matter  before  them." 
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Nevada  (1900),  Sec.  4178: 

'*The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice 
of  the  court  or  any  member  thereof,  and  of  the  district  at- 
torney. Unless  his  advice  be  asked,  no  member  of  the  court  shall 
be  permitted  to  be  present  during  the  session  of  the  grand  jury. 
The  district  attorney  shall  be  allowed  at  all  times  to  appear  be- 
fore the  grand  jury  on  his  request,  for  the  purpose  of  giving 
information  or  advice  relative  to  any  matter  cognizable  by  them ; 
and  may  interrogate  witnesses  before  them  when  they  shall  deem 
it  necessary.  Except  the  district  attorney,  no  person  shall  be 
permitted  to  be  present  before  the  grand  jury  besides  the  wit- 
ness actually  under  examination,  aTid  no  person  shall  be  per- 
mitted to  be  present  during  the  expression  of  their  opinions  or 
the  giving  of  their  votes  on  any  matter  before  them.'' 

New  Mexico  Laws  of  1897,  Sec.  986: 

**The  grand  jury  may  at  all  reasonable  times  ask  the  advice 
of  the  court,  the  Attorney-General  or  the  district  attorney  of 
the  county,  and  whenever  required  by  the  grand  jury,  it  shall 
be  the  duty  of  the  district  attorney  of  the  county  to  attend  them 
for  the  purpose  of  framing  indictments  or  of  examining  wit- 
nesses in  their  presence,  but  no  district  attorney,  sheriff,  or 
other  person  shall  be  pernfuited  to  be  present  during  the  ex- 
pression of  opinions  or  giving  of  their  votes  upon  any  matter  be- 
fore them." 

New  York,  Parker's  Criminal  Code  (1906),  Sees.  262-263-264: 

**Sec.  262.  The  grand  jury  may,  in  any  case,  ask  the  advice  of 
any  judge  of  the  court  or  of  the  district  attorney  of  the  county. 

**Sec.  263.  Whenever  required  by  the  grand  jury,  it  shall  be 
the  duty  of  the  district  attorney  of  the  county  to  attend  them, 
for  the  purpose  of  examining  witnesses  in  their  presence,  or  of 
giving  them  advice  upon  any  legal  matter,  and  of  issuing  sub- 
poenas or  other  process  for  witnesses. 

**Sec.  264.  The  district  attorney  of  the  county,  and  assistant 
district  attorney,  or  in  counties  having  no  district  attorney,  an 
attorney  appointed  by  a  justice  of  the  Supreme  Court,  upon  nomi- 
ation  of  the  district  attorney  to  attend  upon  the  grand  jury, 
must  be  allowed  at  all  times  to  appear  before  the  grand  jury  at 
his  request  for  the  purpose  of  giving  information  relative  to  any 
matter  before  them,  hut  no  district  attorney,  officer  or  other  per- 
son shall  be  present  ivUh  the  grand  jury  during  the  expression 
of  their  opinions  or  the  giving  of  their  votes,  upon  any  matter 
before  them." 
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North  Dakota  (1905),  Sec.  9829: 

"The  grand  jury  may,  at  all  reasonable  times,  a^k  the  advice 
of  the  court  or  of  the  state  attorney.  The  state's  attorney  may 
at  all  times,  appear  before  the  grand  jury  for  the  purpose  of 
giving  information  or  advice  relative  to  any  matter  cognizable 
before  them,  and  may  interrogate  witnesses  before  them  whenever 
he  thinks  it  necessary;  but  no  other  person  is  permitted  to  be 
present  during  their  session  except  the  members  and  a  witness 
actually  under  examination,  and  no  person  whomsoever  mttst  be 
permitted  to  be.  present  during  the  expression  of  their  opinions 
or  the  giving  of  their  votes  upon  any  matter  before  them," 

Oklahoma  (1893),  Sec.  1714: 

''Whenever  required  by  the  grand  jury,  it  shall  be  the  duty  of 
the  county  attorney  of  the  county  to  attend  them  for  the  pur- 
pose of  examining  witnesses  in  their  presence,  or  of  giving  them 
advice  in  any  legal  matter,  or  issue  subpoenas  and  other  pro- 
cess to  enforce  the  attendance  of  witnesses,  and  to  draw  up  bills 
of  indictments  when  f oimd  by  the  grand  jury. ' ' 


Oregon  Laws  of  1887,  Sec.  1255 : 

* '  The  district  attorney  when  required  by  the  grand  jury,  must 
prepare  indictments  or  presentments  for  them  and  attend  their 
sittings  to  advise  them  in  relation  to  their  duties,  or  to  examine 
witnesses  in  their  presence;  but  no  person  other  than  the  dis- 
trict attorney  or  a  witness  actually  under  examination,  can  be 
allowed  to  be  present  during  the  sittings  of  the  grand  jury;  iwr 
either  such  attorney  or  witness  when  the  grand  jury  are  deliberat- 
ing or  voting  upon  a  matter  before  them." 

South  Dakota  Code   (1891),  Sec.  8481: 

' '  The  grand  jury  may,  at  all  reasonable  times,  ask  advice  of  the 
court  or  of  the  district  attorney.  The  district  attorney  may, 
at  all  times,  appear  before  the  grand  jury  for  the  purpose  of  giv- 
ing  information  or  advice  relative  to  any  matter  cognizable  be- 
fore them,  and  may  interrogate  witnesses  before  them  when- 
ever he  thinks  it  necessary ;  but  no  other  person  is  permitted  to 
be  present  during  their  sessions  except  the  members  and  a  wit- 
ness actually  under  examination,  and  no  person  whomsoever  must 
be  permitted  to  be  present  during  the  expression  of  their  opin- 
ions or  the  giving  of  their  votes  upon  any  matter  before  them," 
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Tennessee  Code  (1896),  Sec.  7041: 

**  Whenever  required  by  the  grand  jury,  the  prosecuting  at- 
torney may  attend  before  it  for  the  purpose  of  giving  legal  advice 
as  to  any  matters  cognizable  by  them,  but  shidl  not  be  present 
nor  shall  any  other  officer  or  person  when  the  question  is  taken 
upon  the  finding  of  an  indictment. 


99 


Utah  Code  (1907),  Sec.  4720: 


**The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice 
of  the  court  or  the  judge  thereof,  or  of  the  district  attorney,  but 
unless  such  advice  is  asked,  the  judge  of  the  court  must  not  be 
present  during  the  sessions  of  the  grand  jury.  The  district  at- 
torneys or  attorneys  for  the  state  may,  at  all  times,  appear  be- 
fore the  grand  jury  for  the  purpose  of  giving  information  or 
advice  relative  to  any  matter  cognizable  by  them,  and  may  in- 
terrogate witnesses  before  them  whenever  they  or  he  shall  think 
it  necessary,  but  no  other  person  shall  be  permitted  to  be  pres- 
ent during  the  sessions  of  the  grand  jury,  except  the  members, 
interpreters  and  witnesses  actually  under  examination,.  antZ  no 
person  must  be  permitted  to  be  present  during  the  expression 
of  their  opinions  or  the  giving  of  their  votes  upon  any  matter 
before  them.'' 

Virginia  Code  (1904),  Sec.  3988: 

**•  •  •  It  shall  he  unlawful  for  any  attorney  for  the  com- 
monwealth to  go  before  any  grand  jury  during  their  delibera- 
tions, except  when  duly  sworn  to  testify  as  a  witnes.s»  but  he  may 
advise  the  foreman  of  the  grand  jury,  or  any  member  or  mem- 
bers thereof  in  relation  to  the  discharge  of  their  duties." 

Washington   Code    (1897),  Sec.   6812: 

**The  prosecuting  attorney  shall  attend  on  the  grand  jury 
for  the  purpose  of  examining  witnesses  and  giving  them  such 
advice  as  they  may  ask.** 

Wisconsin  Statutes  of  1898,  Sec.  2551 : 

**  Whenever  required  by  the  grand  jury,  it  shall  be  the  duty 
of  the  district  attorney  of  the  county  to  attend  them  for  the 
purpose  of  examining  witnesses  in  their  presence,  or  of  giving 
them  advice  upon  any  legal  matter  and  to  issue  subpoenas  and 
other  process  to  bring  up  witnesses." 
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Wyoming  Statutes  (1899),  Sec.  5285: 

**The  prosecuting  attorney  or  assistant  prosecuting  attorney, 
shall  be  at  all  times  allowed  to  appear  before  the  grand  jury, 
for  the  purpose  of  giving  information  relative  to  any  matter 
cognizable  by  them,  or  giving  them  advice  upon  any  legal  mat- 
ter when  they  may  require  it ;  and  he  may  be  permitted  to  inter- 
rogate witnesses  before  them  when  they  or  he  shall  deem  it  neces- 
sary; but  no  such  attorney  or  any  other  person  shall  be  per- 
mitted to  be  present  during  the  expression  of  their  views  or  the 
giving  of  their  votes  on  any  matter  before  them," 

Maine  (1903),  Sec.  6,  p.  969: 

**The  Attorney-General,  county  attorney,  or  foreman  of  the 
grand  jury,  shall  swear  or  aflSrm,  in  presence  of  the  jury,  all 
witnesses  who  are  to  testify  before  them. ' ' 

Georgia  Code  (1882),  Sec.  377: 

*  *  Clause  2.  [Duties  of  the  solicitor  general,]  To  attend  on  the 
grand  juries,  advise  them  in  relation  to  matters  of  law,  and 
swear  and  examine  witnesses  before  them." 

Texas  Criminal  Code  (1888),  Article  394-5,  p.  105: 

**Art.  394.  The  attorney  representing  the  state  may  go  be- 
fore the  grand  jury  at  any  time  except  when  they  are  discussing 
the  propriety  of  finding  a  bill  of  indictment,  or  voting  upon  the 

same. 

**Art.  395.  The  attorney  representing  the  state  may  examine 
the  witnesses  before  the  grand  jury,  and  may  advise  as  to  the 
proper  mode  of  interrogating  them,  if  desired,  or  if  he  thinks 
it  necessary." 

The  only  state  whose  statute  on  this  subject  differs  from  those 
cited  above,  is  Arizona. 

Arizona,  Sec.  1416: 

*  *  The  grand  jury  may,  at  all  reasonable  times,  ask  the  advice 
of  the  court,  of  the  judge  thereof,  or  of  the  district  attorney; 
but  unless  such  advice  is  asked,  the  judge  of  the  court  must  not 
be  present  during  the  sessions  of  the  grand  jury.  The  district 
attorney  may,  at  all  times,  appear  before  the  grand  jury  for  the 
purpose  of  giving  information  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses  before  them 
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whenever  they  or  he  thinks  it  necessary,  but  no  other  person  is 
permitted  to  be  present  during  the  sessions  of  the  grand  jury, 
except  the  members  and  witnesses  actually  under  examination, 
or  an  interpreter;  and  no  person  must  be  permitted  to  be  pres- 
ent during  the  expression  of  their  opinions  or  giving  their  votes 
upon  any  matter  before  them,  except  the  district  attorney,*' 

Before  proceeding  to  consider  and  discuss  the  constitutional 
and  statutory  provisions  of  our  own  state  on  this  subject,  I 
think  it  may  conduce  to  a  readier  understanding  of  what  the 
Ohio  law  is,  to  insert  at  this  place  the  decisions  so  far  as  I  have 
been  able  to  find  them  in  the  limited  time  at  my  disposal,  which 
have  been  given  by  the  highest  authorities  in  other  states  and 
opinions  of  approved  text-writers  upon  the  various  statutes  cited 
above. 

Miller  v.  State,  47  Fla.,  272  (abready  cited  earlier  for  another 
purpose  in  this  deciaion) : 

**At  common  law  the  prosecuting  officer,  or  an  individual 
prosecutor  might  appear  in  the  secret  sessions  of  the  grand  jury 
arhd  conduct  the  evidence  on  the  part  of  the  Crown,  but  it  does 
not  appear  that  it  was  the  practice  for  even  the  prosecuting  of- 
ficer to  be  present  when  the  vote  on  the  hill  was  taken.  Au- 
thorities in  this  country  incline  to  the  view  that  the  prosecuting 
attorney  and  his  assistant  may  be  present  during  the  examina- 
tion of  witnesses  and  give  legal  advice  upon  points  of  law,  but 
shoxdd  retire  when  the  vote  is  taken,  or,  if  present,  should  re- 
main silent  as  to  how  the  grand  jury  should  vote  on  the  in- 
dictment." 

State  V.  Baker,  33  W:  Va.,  321 : 

**Will  the  presence  of  the  prosecuting  attorney  before  the 
grand  jury  vitiate  an  indictment?  Our  Code  of  1868,  Chapter 
120,  Par.  5,  provided  that,  *It  shall  be  the  duty  of  every  i>rose- 
cuting  attorney  in  this  state  to  go  before  the  grand  jury,  when- 
ever, in  his  opinion,  the  public  interest  will  be  promoted  thereby, 
or  when  called  upon  by  the  foreman  to  do  so,  to  aid  them  with 
his  advice  and  assistance  in  the  discharge  of  their  official  duties. 
But  he  shall  not  be  present  when  any  vote  is  taken  upon  the 
finding  of  an  indictment  or  presentment,* 

''This  statute  ha^  been  repealed,  and  for  that  reason  it  is 
claimed  the  Legislature  did  not  intend  prosecuting  attorneys  to 
go  before  grand  juries.    In  the  first  place,  this  section  made  it 
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the  duty  of  the  prosecuting  attorneys  to  do  so,  whereas,  before 
it  was  not  imperative.  And  secondly,  though  the  Legislature 
may  have  so  intended,  it  could  only  express  its  intention  by  en- 
actment. This  repeal  left  the  subject  as  it  was  at  common  law. 
How  is  it  at  common  law?'* 

The  court  then  cites  a  number  of  authorities  to  sustain  the 
right  of  the  prosecuting  attorney  to  be  present  for  the  purpose 
of  examining  witnesses  and  giving  advice,  but  expressly  ex- 
cepts in  a  number  of  the  above  authorities,  the  right  to  be 
present  during  the  deliberations  and  vote. 

Commonwealth  v.  Bradney,  126  Pa.  St.,  205: 

**.The  district  attorney  is  the  attendant  of  the  grand  jury. 
It  is  his  duty  as  well  as  privilege  to  lay  before  them  matters 
upon  which  they  are  to  pass,  to  aid  them  in  their  examination 
of  witnesses  and  to  give  them  such  general  instructions  as  they 
may  require.  But  it  is  his  duty  during  discussion  of  the  par- 
ticular case  and  while  the  jurors  are  deliberating  upon  it  to  re- 
main silent.  It  is  for  the  jury  alone  to  consider  the  evidence  and 
to  apply  it  to  the  case  in  hand ;  any  attempt  on  the  part  of  the 
district  attorney  to  influence  their  action,  or  to  give  effect  to  the 
evidence  adduced,  is  in  the  highest  degree  improper  and  imperti- 
nent. Indeed,  it  is  the  better  practice  and  the  jurors  have  an 
undoubted  right  to  require  that  he  should  retire  from  the  room 
during  their  deliberation's  upon  the  evidence  and  when  the 
vote  is  taken,  whether  or  not  an  indictment  shall  be  found  or 
a  presentment  made.'' 


Blevins  v.  State,  68  Ala.,  94: 

**It  is  the  policy  of  the  law  that  thef  preliminary  inquiry  as 
to  the  guilt  or  innocence  of  persons  charged  with  offense  against 
the  criminal  law,  should  be  conducted  in  secrecy.  It  is  in  pur- 
suit of  this  policy  that  the  jurors  are  each  sworn,  *the  state's 
counsel,  your  fellows  and  your  own  you  shall  keep  secret. '  Many 
are  the  reasons  for  this  secrecy,  so  variant  from  the  publicity 
which  must  generally  attend  judicial  proceedings.  One  is,  that 
if  the  proceedings  were  public,  parties  charged  before  the  jury 
would  be  informed  and  afforded  an  opportunity  to  escape  be- 
fore the  deliberations  of  the  jury  were  completed  and  process 
for  their  arrest  could  be  issued.  Another  reason  is  that  there 
shall  be  the  largest  freedom  of  discussion  and  deliberation  by 
the  jury,  which  could  not  well  be  secured  if  the  proceedings  were 
not  secret,  and  all  disclosure  of  the  councils  of  the  jury  pro- 
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hibited.  It  is  the  protection  of  the  jury  in  the  freedom  of  dis- 
cussion and  deliberation  the  statute  contemplates  in  excluding 
the  presence  of  the  solicitor,  though  a  sworn  public  officer,  while 
they  are  giving  expression  to  their  opinions  or  casting  their 
votes." 

Shattuck  V.  State,  11  Ind.,  473  (decided  1858;  since  set  aside 
by  statute  of  1908)  Sec.  1980. 

**Syl.  4.  That  the  better  practice  would  be  for  the  grand  jury 
to  permit  no  person  to  be  present  when  they  vote  upon  an  indict- 
ment; but  it  seems  they  may  permit  the  prosecuting  attorney 
to  be  present." 

The  statute  of  1908,  hereinbefore  set  out,  prohibits  the  prose- 
cutor from  being  present  during  the  deliberations  and  vote  of 
the  grand  jury. 

Regent  v.  People,  96  111.  App.,  190: 

**SyL  6.  There  is  in  this  state  no  statute  forbidding  the  pres- 
ence of  the  state's  attorney  before  the  grand  jury  when  an  in- 
dictment is  found,  and  such  presence  is  permissible  under  the 
common  law." 

If  by  the  last  named  decision  is  meant  that  the  prosecuting 
attorney  is  permitted  to  examine  witnesses  and  present  evidence, 
the  reference  to  the  common  law  is  correct,  but  if  it  is  also  in- 
tended to  include  the  right  of  the  prosecuting  attorney  at  com- 
mon law  to  be  present  during  the  deliberations  and  vote  of  the 
grand  jury,  the  authorities  heretofore  cited  upon  this  point, 
are  to  the  contrary.  It  will  be  noticed  that  the  last  citation  is 
from  the  Appellate  Court  of  Illinois,  while  the  next  case  which 
I  shall  cite  was  decided  by  the  Supreme  Court  of  that  state  and 
still  stands  unreversed  or  modified. 

aitchell  V.  The  People,  146  111.,  175   (decided  1893) : 

'*Syl.  5.  The  prosecuting  attorney  may  be  present  with  the 
grand  jury  to  give  advice,  to  interrogate  witnesses,  to  draw  such 
bills  as  the  jurors  are  prepared  to  find,  and  to  give  such  general 
instructions  as  they  may  require;  but  he  is  not  to  influence  or 
direct  them  in  respect  to  their  findings,  nor  ought  he  to  be  pres- 
ent when  they  are  deliberating  upon  the  evidence,  or  when  their 
vote  is  taken," 
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In  this  connection  I  wish  to  call  attention  to  the  fact  that  there 
is  no  statutory  provision  in  Illinois,  and  that  this  expression  of 
its  highest  court  is  a  strong  and  authoritative  statement  of  the 
common  law  upon  the  subject. 

VnUed  States  v.  Wells,  163  Fed.  Rep.,  313  (decided  1908)  : 

*'SyL  5.  The  district  attorney  has  no  right  to  participate  in, 
nor  to  be  present  during  the  deliberations  of  a  grand  jury,  nor 
to  express  opinions  on  questions  of  fact,  or  as  to  the  weight 
and  sufficiency  of  the   evidence. '  * 

Same,  page  324: 

**At  common  law  the  prosecutor  had  no  right  to  attend  the 
sessions.  It  is  even  doubtful  whether  he  had  a  right,  unsolicited, 
to  send  indictments  to  the  inquisitorial  body  for  consideration. 
It  is  a  familiar  historical  fact  that  the  system  was  devised  to 
prevent  harrassments  growing  out  of  malicious,  unfounded,  or 
vexatious  accusations." 

30  Fed.  Cas.,  p.  992,  No.  18255,  Charge  of  Justice  Field  to 
the  grand  jury  (1872)  : 

''Syl.  7.  The  district  attorney  has  a  right  to  be  present  be- 
fore the  federal  grand  jury  at  the  taking  of  testimony,  for  the 
purpose  of  giving  information  or  advice,  and  may  interrogate 
the  witnesses;  but  he  has  no  right  to  he  present  during  the  de- 
liberations of  the  grand  jury,'' 

Same  charge,  p.  906: 

**When  your  vote  is  taken  upon  a  question  whether  an  in- 
dictment shall  be  found  or  a  presentment  made,  wo  person  be- 
sides yourselves  should  be  present," 

United  States  v.  Wells,  163  Fed.  Rep.,  326,  citing  the  Idaho 
Statute,  **The  prosecuting  attorney  of  the  county  may  at  all 
times,'*  etc.,  the  court  said,  p.  327: 

*' Giving  the  doctrine  that  the  state  statutes  relating  to  prac- 
tice prevail  in  the  federal  courts  the  greatest  latitude,  and  this 
section,  considering  the  grand  jury  system  as  administered  by 
them  its  widest  meaning,  it  must  be  held,  in  the  absence  of 
state  construction,  that  the  provision  that  the  prosecuting  at- 
torney may  at  all  times  appear  before  the  grand  jury  for  the 
purpose  of  giving  information  or  advice  relative  to  any  matter 
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cognizable  by  them,  was  meant  to  confine  him  to  those  traditional 
duties  of  giving  advice  concerning  procedure  and  the  like,  to  the 
examination  of  untnesses,  as  expressly  provided,  and  not  to  the 
expression  of  opinions  or  the  making  of  arguments," 

In  Connecticut  as  far  back  as  1816,  we  find  the  court  giving 
the  following  directions  to  the  grand  jury  (Lung's  case,  1 
Conn.,  p.  428)  : 

**You  will  retire  to  some  convenient  apartment  to  be  pro- 
vided for  you  by  the  sheriff.  Tou  will  choose  some  one  of  your 
number  to  be  your  foreman.  The  attorney  for  the  state  will  lay 
before  you  such  bills  as  he  may  think  proper  and  refer  you  to 
the  witnesses  to  support  them.  You  will  cause  the  prisoner  and 
the  witness  to  come  before  you.  Tou  will  admit  no  counsel  on 
the  part  of  the  state  or  of  the  prisoner.  You  whl  permit  the 
prisoner  to  put  any  proper  question  to  the  witnesses,  but  not 
to  call  any  witnesses  on  his  part.  You  will  admit  no  spectators 
to  be  present  during  your  enquiries  and  deliberations." 

It  will  be  seen  by  an  examination  of  the  above  citations  of 
statutes  that  the  following  states  expressly  prohibit  the  prosecu- 
tor from  being  present  during  the  sessions  of  the  grand  jury 
while  they  are  deliberating  and  casting  their  votes,  namely: 

Alabama,  published  in  1907;  Arkansas,  1904;  California, 
1901;  Idaho,  1901;  Indiana,  1908;  Indian  Territory,  1899; 
Iowa,  1897;  Kansas,  1899;  Kentucky,  1903;  Michigan,  1897; 
Minnesota,  1905;  Missouri,  1899;  Montana,  1895;  Nevada, 
1900;  New  Mexico,  1897;  New  York,  1906;  North  Dakota, 
1905;  Oregon,  1887;  South  Dakota,  1891;  Tennessee,  1896; 
Texas,  1888;  Utah,  1907;  Virginia,  1904;  Wyoming,  1899; 
being  twenty-four  in  all,  and  if  to  those  we  add  Nebraska  and 
Ohio  we  should  have  twenty-six  states,  all  of  which  have  prac- 
tically the  same  statute  of  prohibition  as  to  the  prosecutor's 
presence,  and  it  will  be  noticed  that  these  statutes  are  those 
of  states  having  codes  in  other  respects  very  similar  to  Ohio. 
The  following  states  have  no  provision  whatever,  upon  the  sub- 
ject and  may,  therefore,  be  construed  as  controlled  by  the  com- 
mon law,  which  as  we  have  seen  from  the  citations  of  text-writers, 
did  not  permit  the  prosecutor  to  be  present  while  the  jurors 
were  deliberating  and  giving  their  votes,  namely: 
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Colorado,  Connecticut,  Delaware,  Florida,  Gteorgia,  Illinois, 
Louisiana,  Maine,  Massachusetts,  New  Hampshire,  New  Jersey, 
North  Carolina,  Vermont,  Rhode  Island,  West  Virginia, 
but  even  in  these  states  we  have  seen  that  several  of  them, 
namely,  West  Virginia  {State  v.  Baker,  33  W.  Va.,  321) ;  Ill- 
inois (Gitchell  V.  People,  146  111.,  175);  Florida  (MiUer  v. 
State,  47  Fla.,  272),  and  Connecticut  (Lung's  case,  1  Conn., 
428),  have  decided,  in  the  absence  of  any  express  statute  on  the 
subject,  that  the  prosecutor  should  not  be  present  during  the 
deliberations  of  the  grand  jury.  Omitting  these  four  states, 
there  will  just  be  eleven  which  have  no  provision  in  regard  to 
the  presence  of  the  prosecutor  at  any  time  before -the  grand 
jury. 

There  are  then  four  other  states,  Mississippi,  Oklahoma,  Wis- 
consin and  Maryland,  which  so  far  as  I  have  been  able  tq  dis- 
cover, have  some  provisions  in  relation  to  the  duties  of  the  prose- 
cutor before  the  grand  jury,  but  neither  permit  nor  prohibit  his 
presence,  and  which  may,  therefore,  be  assumed  to  follow  the 
common  law  in  this  regard. 

There  is  but  a  single  one  of  the  states  which  in  direct  languag*^. 
authorizes  his  presence  during  the  deliberations  and  voting,  and 
that  state  is  Arizona..  This  statement  shows  conclusively  the 
great  preponderating  opinion  of  the  legislators  in  the  different 
states  that  the  grand  jury  should  be  alone,  at  least  during  its 
deliberations  and  voting. 

When  we  stop  to  consider  that  the  conditions  in  these  states 
are  practically  the  same  as  in  our  own,  that  the  same  language 
is  spoken,  the  same  fundamental  principles  underlie  their  local 
government,  the  same  reasons  exist  for  the  protection  of  the 
'lives  and  liberties  of  their  citizens  by  the  use  of  all  proper  safe- 
guards; that  the  codes  of  these  states  are  copied  after  those  of 
each  other  and  tend  to  uniformity  upon  all  the  great  and  import- 
ant subjects  of  legislation,  we  can  not  but  feel  that  the  same  in- 
fluences through  which  these  restrictions  were  placed  upon  the 
statutes  of  the  states  in  the  first  group  which  I  have  named, 
must  have  had  weight  in  the  legislation  upon  the  same  subject 
in  this  state,  and  that  Ohio  and  Nebraska,  two  of  the  most  en- 
lightened and  progressive  states  in  the  country,  would  most  likely 


NISI  PRIUS  REPORTS— NEW  SERIES.  827 

1909.]  Srtate  v.  Stichtenoth. 

4ine  up  with  the  ^eat  majority  of  all  the  states  in  the  Union, 
rather  than  to  stand  alone  with  Arizona,  the  only  state  which 
permits  the  prosecutor's  presence. 

Constitution  of  Ohio  (1802),  Article  B-III: 


**Sec.  10.  That  no  person  •  •  •  shall  be  put  to  answer 
any  criminal  charge  but  by  presentment,  indictment  or  impeach- 
ment." 

Constitution  of  Ohio  (1852),  Article  1: 

**Sec.  10.  Except  ii\  cases  of  impeachment,  and  cases  aris- 
ing in  the  army  or  navy,  or  in  militia  when  in  active  service 
in  time  of  war  and  public  danger,  and  in  cases  of  petit  larceny 
and  other  inferior  offenses,  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  unless  on  present- 
ment or  indictment  of  a  grand  jury.'* 

The  grand  jury  system  as  shown  by  the  above  citations  from 
the  two  Ohio  Constitutions,  has  been  recognized  and  in  force 
during  the  entire  existence  of  the  state,  and  legislation  there- 
upon dates  back  to  the  very  first  Volume  of  Ohio  laws  under  the 
Constitution  of  1802. 

In  the  absence  of  express  legislation  upon  the  subject,  the 
common  law  procedure  as  to  the  right  of  the  prosecuting  of- 
ficer to  be  present  with  the  grand  jury  during  its  session,  was 
fully  recognized  and  in  force,  and  as  we  have  seen  from  the  text- 
writers,  no  authority  was  given  in  common  law  to  the  prosecu- 
tor to  attend  its  sessions,  except  perhaps  for  the  purpose  of  ex- 
amining witnesses  and  giving  the  grand  jury  legal  advice  upon 
matters  cognizable  by  the  grand  jury,  when  requested  by  it  to 

do  so. 

The  first  act  upon  this  subject  was  the  following : 
66  Ohio  Laws,  p.  298  (passed  May  6,  1869)  : 

'*Sec.  73.  The  prosecuting  attorney  or  the  assistant  prosecu- 
ting attorney,  shall  be  allowed  at  all  times  to  appear  before  the 
grand  jury  for  the  purpose  of  giving  information  relative  to  any 
matter  cognizable  by  them,  or  giving  them  advice  upon  any 
legal  matter  when  they  may  require  it,  and  he  may  he  permitted 
to  interrogate  witnesses  before  them  when  they  or  he  shall  deem 
it  necessary;  but  no  such  attorney  nor  tiny  other  person  shall  be 
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permitted  to  be  present  during  the  expression  of  their  views,  on 
the  giving  of  their  votes  on  any  matter  before  them." 

As  neither  the  prosecutor  nor  any  other  person,  under  the 
common  law,  had  such  right  referred  to  in  the  last  clause  of  this 
section,  this  clause  may  properly  be  construed  as  merely  declara- 
tory of  the  common  law  as  it  existed  at  the  tim3  the  act  was 
passed: 

The  -next  legislation  upon  the  subject  was  the  following : 
69  Ohio  Laws,  p.  3  (passed  February  1,  1872) : 


**Sec.  73.  The  prosecuting  attorney  or  the  assistant  prose- 
cuting attorney,  shall  be  allowed  at  all  times  to  appear  before 
the  grand  jury  for  the  purpose  of  giving  information  relative 
to  any  matter  cognizable  by  them,  or  giving  them  advice  upon 
any  legal  matter  they  may  require,  and  he  may  interrogate  wit- 
nesses before  them  when  they  or  he  shall  deem  it  necessary,  but 
no  other  person  shall  be  permitted  to  remain  in  the  room  with 
said  grand  jury  while  they  are  expressing  their  views  or  giving 
their  votes  on  any  matter  before  them.'' 

It  will  be  seen  that  this  last  act  amends  that  of  May  6,  1869, 
in  several  particulars  as  follows : 

66  O.  L.,  p.  298  (May  6,  1869):  69   O.  L.,  p.   3    (Feb.   1,  1872): 

"Giving  them  advice  upon  any  "Giving  them  advice  upon  any 

legal  matter  when  they  may   re-  legal  matter  they  may  require " 

quire  it." 

"and  he  may  be  permitted  to  in-      "and    he    may    interrogate    wit- 
terrogate  witnesses."  nesses." 

"but   no   such   attorney,   nor   any  "but  no  other  person  shall  be  per- 

other  person  shall  be  permitted  to  mitted  to  remain  in  the  room  with 

be  present  during  the  expression  said  jury  while  they  are  express- 

of  their  views,"  etc.  ing  their  views,"  etc. 

A  comparison  of  these  will  show  that  the  real  object  of  amend- 
ing the  66  Ohio  Laws,  p.  298  (passed  May  6,  1869),  was  to  give 
the  prosecutor  an  absolute  right  independent  of  the  grand  jury 
to  be  present  for  the  purpose  of  examining  witnesses  and  pre- 
senting matters  for  their  consideration,  instead  of  merely  being 
permitted  to  do  so  at  the  pleasure  of  the  grand  jury. 

Thus  the  language  in  the  earlier  act  is,  ''He  may  be  permitted 
to  interrogate  witnesses,i*  etc.;  in  the  later,  ''He  may  interrogate 
witnesses/'  etc. 
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Under  the  former  he  would  first  have  had  to  get  the  permis- 
sion of  the  grand  jury  to  interrogate  witnesses,  etc. ;  under  the 
latter  he  had  that  right  without  needing  such  permission. 

In  the  earlier  act  he  might  give  them  advice  upon  any  matter 
only  '^when  they  may  require  it'\'  under  the  later  he  might 
give  them  advice  upon  any  legal  matter  ^^they  may  require^'; 
and  he,  as  well  as  they,  had  the  right  to  determine  when  they  re- 
(luired  such  legal  advice  and  could  give  it  when  he.  might  think 
it  necessary  without  waiting  for  them  to  require  it  of  him. 

These  two  amendments  made  our  statute  cx)nform  to  the  laws 
generally  upon  the  same  subject  in  other  states  and  were  suffi- 
cient to  warrant  the  amendment  of  the  earlier  act. 

As  to  the  effect  of  the  amendment  which  dropped  the  words 
*'no  such  attorneyy'^  in  the  last  clause,  if  we  are  right  in  the 
view  we  take  of  the  common  law,  these  words  were  mere  sur- 
plusage and  were  merely  declaratory  of  the  common  law.  The 
clause  would  have  been  equally  as  effective  for  this  purpose  if 
these  words  had  been  omitted  in  the  act  of  1869  (as  was  the  case 
in  the  act  of  1872),  as  the  undoubted  intention  of  the  former 
act  was  to  have  no  other  person  in  the  grand  jury  room  with 
the  grand  jury  while  they  were  expressing  their  views  or  giving 
their  votes. 

The  dropping  of  these  superfluous  words  still  left  the  act 
declaratory  of  the  common  law  and  should  be  so  construed,  unless 
the  language  of  the  amended  act  clearly  imported  an  intention 
to  change  the  common  law. 

mate  V.  Fronizer,  77  0.  S.,  16: 

**lt  is  an  equally  well  established  rule  that  the  General  A.s- 
sembly  will  not  be  presumed  to  have  intended  to  abrogate  a 
settled  rule  of  the  common  law.  unless  the  language  used  in  a 
statute  clearly  imports  such  intention." 

Fei:x  V.  Griffith,  56  0.  S.,  39: 

''Syllabus  2.  In  giving  construction  to  a  provision  of  a  stat- 
ute which  attempts  to  abrogate  or  modify  a  well  established 
rule  of  the  common  law.  the  scope  of  the  provision  should  not 
be  extended  beyond  the  plain  import  of  the  words  used,  if  rea- 
sonable effect  can  otherwise  be  given  to  it." 
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Orloff  V.  Schueller,  72  0.  S.,  41 : 

P.  59:  **Wheii  we  consider  that  to  give  Section  5531  the 
force  and  eflPect  claimed  for  it  *  *  *  is  to  abrogate  a  well 
and  firmly  established  rule  of  law,  presumably  known  to  the 
Legislature  at  the  time  of  the  enactment  of  said  section,  we 
think  we  may  well  conclude  that  if  the  Legislature  had  intended 
thereby  •  •  *  it  would  not  have  left  its  purpose  and  in- 
tention in  that  behalf  to  implication  or  to  be  discovered  only 
through  the' medium  of  jud'cial  interpretation/^ 

Swazey  v.  Blackman,  8  Ohio,  20: 

**lf  every  alteration  in  the  law  were  to  authorize  new  views 
and  new  rules,  there  never  would  be  any  certainty.  It  is  very 
common  in  framing  new  statutes  to  omit  clauses  which  were 
contained  in  antecedent  ones  merely  because  they  were  unnec- 
essary and  superfluous." 

Hamilton'  v.  State,  78  O.  S.,  83 : 

**It  is  a  well  settled  rule  of  statutory  construction  that  in  the 
amendment  or  revision  of  statutes,  the  mere  change  of  phrase- 
ology or  the  mere  omission-  of  words  which  are  deemed  re- 
dundant does  not  indicate  a  legislative  intent  to  change  the  pre- 
existing law." 

If,  therefore,  the  clause,  left  after  dropping  from  the  act  of 
1869  the  words  **no  such  attorney,"  leaves  language  complete 
in  itself  to  express  the  legislative  intent,  and  especially,  if  the 
present  act  is  strictly  in  conformity  to  the  common  law  and 
analogous  to  the  statutes  of  over  one-half  the  other  states,  is  it 
not  a  conclusion,  almost,  if  not  quite  final,  that  the  Legislature 
in  passing  the  act  of  1872  intended  this  clause  to  have  a  similar 
construction?  Now,  does  the  clause,  taken  by  itself,  have  that 
certainty  of  meaning  necessary  to  establish  a  legislative  intent? 
It  reads  as  follows: 

**No  other  person  shall  be  permitted  to  remain  in  the  jury 
room  with  said  jury  while  they  are  expressing  their  views  or 
giving  their  votes  on  any  matter  before  them." 

Is  not  this  clause  clear  in  its  meaning  that  the  **no  other 

person,"  has  reference  to  jtw  other  person  than  the  grand  jury? 

But  it  may  be  claimed  that,  as  the  preceding  clauses  in  this 
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section  relate  to  certain  privileges  given  to  the  prosecutor,  the 
phrase  **no  other  person"  must  refer  to  him  and  not  to  the 
grand  jury.  An  examination  of  the  clause  before  the  one  under 
discussion  shows  that  the  prosecutor  may  examine  witnesses 
before  the  grand  jury.  At  the  time  of  such  examination  there 
would  necessarily  be  present  the  grand  jury,  the  prosecutor 
and  the  witnesses.  If  we  are  asked  to  draw  an  inference  from 
the  disputed  clause  that  the  prosecutor  may  be  present  during 
the  deliberations  and  voting  of  the  grand  jury,  why  is  it  not 
equally  as  logical  and  grammatical  to  infer  that  this  disputed 
clause  permits  the  tvitnesses  also  to  be  present? 

If  we  must  look  to  an  antecedent  part  of  the  section  to  deter- 
mine who  the  **no  other  person'*  refers  to,  why  not  make  it  ap- 
plicable to  the  witnesses  as  well  as  the  prosecutor  who  are  both 
mentioned  in  the  preceding  clause,  so  that  the  section  would  be 
construed  as  if  it  read  **No  other  person  than  the  prosecuting 
attorney  or  witnesses  shall  be  permitted  to  remain,'*  etc. 

This  would  be  just  as  logical  as  to  say  that  it  refers  to  the 
prosecutor  alone.  And  yet  such  a  rendition  of  the  meaning 
of  the  clause  would  be  manifestly  untenable  and  absurd.  From 
a  logical  point  of  view,  the  only  rational  construction  that  can 
be  given  to  the  language  used,  even  from  merely  grammatical 
considerations,  is  that  it  means  ''no  other  person  than  the 
grand  jury. ' ' 

But  apart  from  this  reason,  we  find  evidence  that  is  most  con- 
vincing in  other  provisions  of  the  same  chapter.  Sections  7191 
and  7192  prescribe  the  oath  taken  by  the  foreman  and  the 
grand  jury.     In  it  is  the  following: 

**The  counsel  of  the  state,  your  own  and  your  fellows,  you 
shall  keep  secret,  unless  called  on  in  a  court  of  justice  to  make 
disclosures.*' 

So  much  stress  is  laid  upon  this  obligation  of  secrecy  in  the 
oath  that  Section  7193  requires  that  they  shall  be  charged  by  the 
court,  *'who  shall  call  their  attention  particularly  to  the  obliga- 
tion of  secrecy  which  their  oaths  impose."     •     #     # 

The  stenographer  who  takes  the  te.stiniony  under  Section 
7195  **  shall  take  an  oath  to  be  administered  bv  the  court  after 
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the    grand    jurors    are    sworn,    imposing    an    obligation    of 
secrecy.''    •    •    • 

Section  7205  provides  that: 

**No  grand  juror  shall  be  allowed  to  state  or  testify  in  any 
court  in  what  manner  he  or  other  members  of  the  grand  jury 
voted  on  any  question  before  them  or  what  opinion  was  expressed 
by  any  juror  in  relation  to  such  question." 

Comparing  Section  7191  with  Section  7205,  it  will  be  seen 
that,  although  the  grand  jurors  may  make  disclosures  in  a  court 
of  law  as  to  some  of  the  things  which  transpired  in  the  grand 
jury  room,  so  much  sanctity  is  given  to  their  deliheratio'ns  and 
voting  that  even  in  a  <;ourt  of  law  they  shall  not  be  compelled  nor 
even  permitted  to  make  disclosures  concerning  them. 

Yet  it  is  claimed  the  prosecuting  attorney  and  his  assistants, 
who  are  bound  by  no  special  oath  or  obligation  in  this  respect, 
may  be  present,  hear  their  discussions  and  become  aware  as  to 
how  each  member  voted.  Why  all  this  secrecy  which  hedges  in 
the  grand  jury  at  every  stage  of  their  proceedings  if  the  prosecu- 
tor and  any  or  all  of  his  assistants  may  have  this  exceptional 
privilege  ? 

But  it  may  be  urged  that  the  prosecutor  is  sufficiently  bound 
by  his  general  oath  of  office  and  that  he  needs  no  additional  or 
special  obligation  of  secrecy.  So  is  a  judge  bound  by  his  official 
oath  and  a  bailiff  by  his,  and  yet  neither  a  judge  nor  bailiff 
would  be  permitted  to  claim  the  right  to  be  present  at  any  time 
during  the  sessions  of  the  grand  jury. 

But  it  may  be  said  that  the  statute  expressly  permits  tht? 
prosecutor,  but  not  the  judge  or  bailiff,  to  attend  their  sessions 
and  that  it  is  by  reason  of  the  statute  that  the  pnxsecutor  claims 
this  right.  This  would  be  a  sufficient  argument  if  the  statute 
actually  gave  him  affirmatively  any  such  right.  It  does  give 
him  such  affirmative  right  as  to  the  first  part.  This  is  the  lan- 
guage : 

'*The  prcxsecuting  attorney,  or  assistant  prosecuting  attorney 
sJuill     he     allowed     •     *     *     and    /ir     may    interrogate     wit- 
nesses."    •     •     • 
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These  are  specific  grants  of  authority.  But  the  right  to  be 
pr'esent  during  the  deliberations  and  voting  of  the  jury  can  be 
claimed,  if  at  all,  by  mere  inference  or  implication  only.  No- 
where, either  in  this  chapter  or  in  other  statutes  relating  to  the 
duties,  authority  and  privileges  of  the  prosecuting  attorney  is 
there  any  direct  or  affirmative  privilege  of  the  kind  referred  to 
set  out. 

Can  it  be  that  the  Legislature,  after  enjoining  so  strongly  the 
obligation  of  secrecy  upon  the  jurors  themselves,  intended,  by 
mere  implication  or  inference,  to  permit  the  prosecutor  to  be 
present  when  by  the  addition  of  three  words,  **than  the  prose- 
cutor,'' after  the  word  ** person'*  they  could  have  made  such 
intent  clear  and  affirmative  f  Especially  is  such  a  supposition 
untenable  when  we  reflect  that  the  Legislature,  theoretically  at  - 
least,  were  aware  of  stringent  provisions  in  the  statutes  of  other 
states  which  expressly  prohibited  the  presence  of  the  prosecutor 
at  such  time. 

Ijet  us  stop  to  think  how  it  is  in  civil  cases  in  which  the  county 
or  state  is  a  party  and  for  which  the  prosecutor  appears  before 
the  petit  jury  as  its  attorney.  He  prepares  the  pleadings, 
issues  process  for  witnesses,  examines  them  in  court,  presents 
his  evidence  and  makes  his  argument  on  behalf  of  his  client; 
but  when  the  trial  jury  closes  its  door  and  retires  for  consulta- 
tion no  prosecutor,  assistant  or  any  other  person,  is  permitted 
to  \h*  present  with  the  jury  while  they  delil)erate  and  vote. 

If  such  precautions  are  taken  to  protect  the  rights  of  parties 
to  a  civil  suit,  involving  only  a  question  of  dollars  and  cents, 
shall  we  say  that  the  criminal  law,  whose  whole  theory  is  based 
on  the  principle  of  protecting  the  rights  of  the  accused  and  the 
prestimption  of  his  innocence  until  proven  guilty  beyond  a  rea- 
sonable doubt,  shall  be  less  particular  in  seeing  that  no  improper 
influence  shall  affect  the  minds  of  the  grand  jurors,  who  are 
called  upon  to  pass  on  not  merely  monetary  damages  but  upon 
charges  affecting  the  lives,  the  liberties  and  the  good  names  of 
their  fellow  beings? 

It  is  conceded  by  th?  authorities  without  exception  that  even 
if  the  prosecutor,  by  inadvertence  or  ignorance  of  the  law,  should 
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remain  in  the  room  with  the  grand  jury  during  their  delibera- 
tion and  voting,  he  should  not  be  permitted  to  use  any  influence 
or  to  offer  any  suggestion  as  to  their  finding  or  not  finding  an 
indictment.  But  if  that  is  the  case,  why  permit  him  there  at 
all?  Why  the  vain  thing  of  allowing  his  presence  and  at  the 
same  time  preventing  his  talking  or  taking  any  other  part  with 
the  jury  ! 

V,  8.  V.  KUpatrick,  16  Fed.,  770: 

**  Their  findings  must  be  their  own,  uninfluenced  by  the 
promptings  or  suggestions  of  others,  or  the  opportunity  thereof." 

That  the  theory  that  the  dropping  of  the  words  ''no  such'at* 
torney"  as  merely  siirplusage  is  correct  as  sustained,  possibly 
only  to  a  slight  extent,  but  worthy  of  some  reference,  by 'the 
changes  in  the  revision  of  the  same  act  in  74  Ohio  Laws,  330, 
which  amended  69  0.  L.,  3,  by  dropping  out,  on  line  4,  the  super- 
fluous words  ^^givfng  them*'  before  the  word  ''advice**;  chang- 
ing the  words  **they  may  require**  into  **when  required"  on 
line  5;  substituting  the  word  ''jury*'  instead  of  "them,**  *'it** 
instead  of  "they**  and  "deems**  instead  of  "deem*'  on  line  6; 
and  substituting  "the  jury**  instead  of  "said  jury**  and 
*\iurors'*  instead  of  "they**  in  line  8. 

These  changes  are  entirely  grammatical  and  yet  to  make  them 
the  Legislature  took  the  trouble  to  amend  the  previous  act  al- 
though such  amendment  made  no  change,  apparently,  in  the 
meaning  of  the  act,  but  merely  used  more  appropriate  language 
to  convey  the  same  intent. 

Why  may  not  the  same  motive  have  been  sufficient  to  account 
for  the  amendment  made  in  the  act  of  1869  in  dropping  as 
superfluous  the  restriction  on  the  prosecuting  attorney's  pres- 
ence? But  whether  this  was  one  reason  for  the  new  act  is  of 
minor  importance  when  we  recall  that  other  important  changes 
were  put  into  the  amendment  previously  referred  to,  which 
changes  would  have  of  themselves  been  .<mfficient  to  warrant 
their  amendment. 

A  casual  inspection  of  the  phrase  "at  all  times,'*  which  occurs 
in  lino  2  of  Section  7195,  might  give  the  impression  that  these 
words  are  to  be  construed  in  an  unrestricted  sense;  but  an  ex- 
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amination  of  the  other  provisions  of  the  statute  show  that  it  is 
limited  to  the  purposes  named  in  the  section,  viz.,  **  giving  in- 
formation relative  to  any  matter  cognizable  by  it,  or  advice 
upon  any  legal  matters  when  required"  and  to  ** interrogate  wit- 
nesses before  the  jury  when  it  or  he  deemed  it  necessary." 

This  expression  **at.all  times"  is  found  in  practically  every 
one  of  the  statutes  of  the  other  states  which  I  have  heretofore 
cited  and,  with  one  or  two  exceptions,  is  followed  by  the  same 
restriction  upon  the  prosecutor's  presence  during  the  delibera- 
tion or  voting  of  the  jury  that  we  find  in  Section  7195 ;  showing 
that  the  words  are  to  be  taken  in  their  limited  sense  and  only 
with  reference  to  the  purposes  set  out,  so  that  when  the  phrase 
''at  all  times"  is  used  it  means  at  all  times  except  while  they 
are  deliberating  or  casting  their. votes.  This  is  expressly  stated 
in  the  last  published  opinion  of  and  federal  court  upon  this  sub- 
ject,  viz. : 

IL  8,  V.  Wells,  163  Fed.,  327: 

**It  must  be  held,  in  the  absence  of  state  construction,  that 
the  provision  that  the  prosecuting  attorney  may  at  all  times 
appear  before  the  grand  jury  for  the  purpose  of  giving  informa- 
tion, or  advice  relative  to  any  matter  cognizable  by  them,  was 
meant  to  confine  him  to  those  traditional  duties  of  giving  ad- 
vice concerning  procedure  and  the  like,  to  the  examination  of 
witnesses  as  expressly  provided  and  no/  to  the  expression  of 
opinions  or  the  making  of  arginnent." 

That  this  is  the  meaning  of  the  phrase  there  can  be  no  doubt, 
for  surely  if  a  clause  in  one  section  of  an  act  permits  the  pres- 
ence of  the  prosecutor  at  all  times  and  another  one  prohibits 
his  presence  during  some  of  the  times  it  can  only  mean  that 
the  phrase  is  limited  to  those  times  for  which  the  purposes  are 
set  forth. 

City  V.  Mochxvart,  75  0.  S.,  538 : 

**The  fundamental  inquiry  in  all  judicial  construction  being 
to  ascertain  the  intent  of  the  Legislature  and  the  object  to  be 
attained  by  the  particular  enactment,  these  considerations  will 
control  the  lit<^ral  interpretation  of  the  language  used  in  the  act 
itself.  And  where  the  meaning  of  the  statute  is  doubtful,  the 
construction    most    agreeable   to   reason   and   justice   should   be 
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adopted  as  the  one  most  probably  embodying  the  intention  of  the 
law  maker." 

Stevenson  v.  State,  70  0.  S.,  11 : 

This  was  a  criminal  case  involving  the  question  as  to  the 
effect  of  an  amendment  concerning  challenges  for  cause,  the 
words  **for  cause"  being  in  the  original  statute,  but  omitted  in 
the  amended  one ;  the  court  said,  p.  15 : 

**As  originally  passed  (66  O.  L.,  307),  this  provision  reads 
as  follows:  ^The  same  challenges  for  cause  shall  be  allowed  in 
criminal  prosecutions  that  are  allowed  to  parties  in  civil  cases.' 
By  subsequent  revisions  of  the  section  of  which  this  paragraph 
was  a  part,  the  phraseology  of  the  section  has  been  changed  and 
the  words  *  for  cause '  have^  been  omitted  from  this  paragraph ; 
yet  the  change  so  made  is  not  such  as  to  evidence  any  design  or 
purpose  on  the  part  of  the  Legislature  to  thereby  extend  its 
provisions  or  to  make  them  apply  to  causes  of  challenge  other 
and  different  from  those  specified  in  the  paragraph  as  originally 
enacted ;  and  the  rule  is  well  established  by  the  repeated  adjudi- 
cations of  this  court  that  *iu  the  revision  of.  statutes  neither  an 
alteration  in  phraseology  nor  the  omission  or  addition  of  words 
in  the  latter  statute  shall  be  held  necessarily  to  alter  the  con- 
struction of  the  former  act/  And  the  court  is  only  warranted 
in  holding  the  construction  of  a  statute  when  revised,  to  be 
changed,  when  the  intent  of  the  Legislature  to  make  such  change 
is  clear  or  the  language  used  in  the  new  act  plainly  requires 
such  change  of  cx)nst ruction. " 

Wilson's  Works: 

« 

**The  purpose  of  the  institution  of  grand  juries  was,  as  we 
have  seen,  to  interpose  a  check  upon  the  sovereign  and  they 
would  cease  to  answer  this  purpose  and  would  increase  the 
danger  they  were  intended  to  avoid  if  they  should  be  put  under 
the  official  direction  of  the  prosecuting  authorities  of  the  state." 

It  is  not  a  question  as  to  whether  any  particular  prosecutor 
would  attempt  to  persuade  or  intinence  a  grand  jury  improperly; 
it  is  whether  an}/  prosecutor  might  do  so.  Nor  is  it  entirely  a 
([uestion  as  to  whether  his  iniluence  may  be  exerted  by  words  or 
acts..  His  mere  presence  has  its  influence  and  the  ordinary  ju- 
ror would  be  more  or  le.ss  controlled  by  vsuch  presence  and,  in 
the  language  of  the  court  in  Miller  v.  State,  28  So.,  208,  **thc 
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unbiased  judgment  of  the  jury  on  the  merits  of  a  case  would 
be  invaded." 

U,  8,  V.  Wells,  163  Fed.,  326  (1908) : 

'*At  the  common  law  the  prosecuting  officer  had  no  right  to 
attend  the  sessions  of  the  grand  jury  at  all,  and  it  is  only  by 
virtue  of  statutes  and  modified  procedure  that  he  may  now  be 
present  in  the  jury  room." 

I  am  informed  by  John  E.  Bruce,  Esq.,  who,  for  eight  years 
was  assistant  district  attorney,  that  Judge  Hammond  of  the 
federal  court,  while  acting  in  Judge  Sage's  place,  charged  the 
grand  jury  that  during  their  deliberations,  and  while  voting, 
they  must  be  absolutely  alone  and  that  the  district  attorney,  al- 
though permitted  to  be  present  during  the  presentation  of  evi- 
dence and  examination  of  witnesses,  must  fiot  remain  in  the 
room  with  the  grand  jury  during  their  deliberations  and  voting. 

Judge  Afbert  C.  Thompson,  the  present  district  judge,  informs 
us  that  the  charges  to  the  grand  jury  which  he  has  given  have 
invariably  contained  the  same  instruction. 

This  view  of  the  law  by  two  such  eminent  authorities  is  en- 
titled to  great  weight  in  construing  the  statute  under  considera- 
tion. 

The  conclusion  which  I  reach,  by  the  great  weight  of  authori- 
ties, similar  statutes  of  other  states,  the  consen.sns  of  opinion  of 
tpxt-writt»rs  and  the  rea.son  and  spirit  of  the  law,  jus  well  as  the 
grammatical  sense  and  meaning  of  the  language  ased  is,  that 
while  the  prosecutor  has  the  right  at  all  times  to  appear  before 
the  grand  jury  for  the  purpose, 

First,  of  giving  information  relative  to  any  matters  cogniza- 
ble by  it; 

Second,  of  advising  it  upon  any  legal  matter  when  required; 

Third,  of  interrogating  witnesses  before  the  jury  when  it  or 
he  deems  it  necessary; 

he  has  no  right  to  remain  in  the  room  with  the  jury  while  the 
jurors  are  expressing  their  views  or  giving  their  votes  on  any 
matter  before  them. 

In  conclusion,  I  feel  that  it  would  be  proper  to  cite  a  further 
extract  from  the  charge  of  Judge  Field,  found  in  2  Sawyer,  C. 
C,  667,  which  is  recognized  as  a  classic  upon  this  subject: 
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Charge  of  Judge  Field: 

**The  institution  of  the  grand  jury  is  of  very  ancient  origin 
in  the  history  of  England;  it  goes  back  many  centuries.  For 
a  long  period  its  powers  were  not  clearly  defined  and  it  would 
seem  from  the  accounts  of  commentators  on  the  laws  of  that 
country  that  it  was  at  first  a  body  which  not  only  accused 
but  which  also  tried  public  offenders.  However  this  may  have 
been  in  its  origin,  it  was,  at  the  time  of  the  settlement  of  this 
country  an  informing  and  accusing  tribunal  only,  without  whose 
previous  action  no  person  charged  with  a  felony  could,  except 
in  certain  special  cases,  be  put  upon  trial.  And  in  the  strug- 
gles which  at  times  arose  in  England  betweeii  the  powers  of 
the  king  and  the  rights  of  the  subject,  it  often  stood  as  a  bar- 
rier against  persecution  in  his  name;  until,  at  length  it  came 
to  be  regarded  as  an  institution  by  which  the  subject  was  ren- 
dered secure  against  oppression  from  unfounded  prosecutions 
of  the  crown. 

**In  this  country,  from  the  popular  character  of  our  institu- 
tion, there  has  seldom  been  any  contest  between  the  government 
and  the  citizen  which  required  the  existence  of  the  grand  jury 
as  a  protection  against  oppressive  action  of  the  government. 
Yet  the  institution  was  adopted  in  this  country  and  is  contin- 
ued from  considerations  similar  to  those  which  gave  to  it  its 
chief  value  in  England  and  is  designed  as  a  means,  not  only  of 
bringing  to  trial  persons  accused  of  public  offenses  upon  just 
grounds,  but  also  as  a  means  of  protecting  the  citizen  against 
unfounded  accusation,  whether  it  comes  from  government,  or 
be  prompted  by  partisan  passion  or  private  enmity.     ♦     •     • 

**It  has  been  said  that  since  there  is  no  danger  to  the  citizen 
from  the  oppression  of  a  monarch  or  of  any  form  of  executive 
l)ower,  there  is  no  longer  need  of  a  grand  jtiry.  But  whatever 
force  may  be  given  to  this  argument,  it  remains  true  that  the 
grand  jury  is  as  valuable  as  ever  in  securing  •  •  •  indi- 
vidual citizens  from  an  open  and  public  accusation  of  crime 
and  from  the  trouble,  expense  and  anxiety  of  a  public  trial  be- 
fore a  probable  cause  is  established  by  the  presentment  and  in- 
dictment of  such  a  jury ;  and  in  case  of  high  offenses  it  is  justly 
regarded  as  one  of  the  securities  to  the  innocent  against  hasty, 
malicious  and  oppressive  public  prosecutions. 

**It  is  never  to  be  forgotten  that  in  the  construction  of  the 
language  of  the  Constitution  here  relied  on,  as  indeed  in  ail 
other  iiLstances  where  construction  becomes  necessary,  we  are 
to  place  ourselves  as  nearly  as  possible  in  the  condition  of  the 
men  who  framed  that  instrument.  Undoubtedly  the  fraraers  of 
this  article  had  for  a  long  time  been  alxsorbed  in  considering  the 
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arbitrary  encroachments  of  the  crown  on  the  liberty  of  the  sub- 
ject and  were  imbued  with  a  common  law  estimate  of  the  value 
of  the  grand  jury  as  part  of  the  system  of  criminal  jurispru- 
dence. 

*  *  They  therefore  meant  to  be  understood  to  have  used  the  lan- 
guage which  they  did  in  declaring  that  no  person  ^should  be  called 
to  answer  for  any  capital  or  otherwise  infamous  crime  except 
upon  an  indictment  or  presentment  of  a  grand  jury'  in  the 
full  sense  of  its  necessity  and  of  its  value. ' ' 

To  which  may  be  added  the  following  American  authority 
upon  constitutional  law: 

Story  on  Constitution,  Section  1785: 

'^Qrand  juries  perform  most  important  public  functions  and 
are  a  great  security  to  the  citizens  against  vindictive  prosecu- 
tion either  by  the  government  or  by  political  partisans  or  by 
private  enemies." 

The  charge  covering  this  point  which  I  gave  at  the  beginning 
of  the  April  term  was  identical  with  that  given  by  Judge 
D'Connell  at  the  January  term,  which,  at  that  time,  seemed  to 
attract  no  particular  attention. 


PROSECUTION  rOR  VIOLATION  OW  DRY  CLEANING 

ORDINANCE. 

Common  Pleas  Court  of  Hamilton  County. 

Clara  Mildner  and  Benedict  Keeti  v.  The  City  of 

Cincinnati. 

Decided,  April,  1909. 

Municipal  Corporations — Power  of,  to  Regulate  the  Business  of  Dry 
Cleaning — Not  Restricted  hy  Authority  Conferred  on  State  Fire 
Marshal^Sections  Jt09-5Jt   and   1536-100,  par,  S. 

The  power  of  a  municipality  to  prescribe  by  ordinance  tbe  conditions 
under  which  the  business  of  dry  cleaning  is  to  be  carried  on  with- 
in the  municipal  limits  is  not  restricted  by  the  provision  of  Sec- 
tion 409-54,  conferring  on  the  state  fire  marshal  certain  powers  in 
regard  to  buildings  which  may  be  inflammable. 

David  Davis,  for  plaintiffs  in  error. 

Albert  TI.  Morrill,  Assist^int  City  Solicitor,  contra. 
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Hunt,  J. 

The  plaintiffs  in  error  were  convicted  in  the  police  court  for 
violation  of  what  is  known  as  the  dry  cleaning  ordinance,  passed 
December  30,  1907.  A  petition  in  error  has  been  filed  in  this 
court  to  reverse  the  judgment  of  the  police  court.  The  only 
question  submitted  to  this  court  is  whether  or  not  an  ordinance 
prescribing  conditions  under  which  said  business  is  to  be  carried 
on  is  within  the  powers  of  the  municipality,  and  whether  such 
powers,  if  any,  are  restricted  by  the  provisiwis  of  the  Revised 
StatutevS,  giving  certain  powers  to  the  State  Fire  Marshal  in  re- 
gard to  buildings  whose  conditions  might  be  inflammable. 

In  the  argument  no  claim  was  made  that  the  dry  cleaning 
business  might  not  be  so  conducted  as  to  involve  danger  or  an- 
noyance to  surrounding  property  or  danger  to  life,  not  only  to 
those  engaged  in  such  business,  but  to  other  persons  in  the 
neighborhood. 

Section  7,  par.  3  of  the  municipal  code  authorizes  the  munici- 
pality by  ordinance,  **to  prevent  injury  and  annoyance  from 
anything  dangerous,  offensive  or  unwholesome,**  and  par.  11, 
**to  regulate  the  transportation,  keeping  and  sale  of  gunpowder 
or  other  explosives  and  dangerous  combustibles  and  other  ma- 
terials.** 

The  ordinance  in  question  comes  dearly  within  the  provision 
of  such  s<»ction. 

Section  409-54,  Rm'ised  Statutes,  authoriz(»s  th(»  Stat:*.  Fire 
Marshal,  the  chief  of  the  fire  department,  and  the  mayor  where 
there  is  no  fire  department,  and  the  clerks  of  each  township  out- 
side of  cities  and  villages  upon  complaint,  to  make  reasonable 
examination  of  buildings,  and  when  the  conditions  of  such 
buildings  are  found  to  be  inflammable  and  dangerous,  to  order 
such  conditions  to  be  remedied,  and  provides  for  an  appeal  to* 
the  State  Marshal  as  to  any  such  finding;  and  further  provides 
a  penalty  for  failure  to  comply  with  the  orders  of  such  authori- 
ties, but  does  not  expressly  authorize  the  creation  or  continuance 
of  any  specific  or  general  conditions. 

Such  statute  is,  therefore,  not  inconsistent  with  the  power 
j<iven  to  the  municipal  corporation,  nor  is  the  exercise  of  the 
power  expressly  given  to  the  municipal  corporation  inconsistent 


NISI  PBIUS  REPORTS— NEW  SERIES.  841 

1909.]  Cincinnati  v.  Henderson,  Clerk,  et  al. 

with  the  statute  referred  to.  Both  the  ordinance  and  the  stat- 
ute can  be  enforced  without  conflict.  Walter  v.  The  Village  of 
Bowling  Oreen^  5  C.  C. — N.  S.,  516;  Hayes  v.  The  Village  of 
St,  Mary's,  55  Ohio  State,  197. 

The  ordinance  in  question  is  therefore  a  valid  ordinance  and 
the  judgment  of  the  police  court  is  aflBrmed. 


AUTHORIZATION  OF  BONI>S  FOIL  PARK  PUILPOSKS  BY 

VOTE  OF  THE  ELECTORATE. 

Common  Pleas  Court  of  Hamilton  County. 

The  Uity  of  Cincinnati  v.  Edwin  Henderson,  Clerk,  et  sx.* 

Decided,  May,  1909. 

Municipal  Corporations — Construction  of  the  Park  Commission  Act — 
With  Reference  to  Bond  Issues  Authorized  by  Vote  of  the  People — 
Provisions  of  the  Long  worth  Act  Control  as  to  Majority  Re- 
quired, When — Constitutionality  of  the  Park  Commission  Act. 

1.  The  fact  that  cities  having  park  commissions  are  given  different 

and  more  liberal  powers  with  respect  to  the  issue  of  bonds  for 
park  purposes  than  are  given  to  cities  without  such  commissions, 
and  that  additional  methods  are  provided  for  the  execution  of  the 
powers  so  granted,  does  not  render  the  park  commission  act  open 
to  constitutional  objection. 

2.  The  park  commission  act  does  not  take  from  cities  having  such  com- 

missions any  of  the  powers  to  issue  bonds  previously  conferred 
under  the  Longworth  act,  as  amended  April  4,  1906  (Revised 
Statutes,  Section  2837). 
o.  Where  a  park  commission  fails  to  act  in  accordance  witli  the  pro- 
visions of  the  park  commission  act  with  reference  to  a  vote  by 
the  municipality  for  a  bond  issue  for  park  purposes,  but  {n  lieu 
thereof  requests  council  to  submit  such  a  vote  to  the  people  at  a 
special  election  to  be  held  for  that  purpose,  and  such  an  election 
is  thereafter  held  under  the  provisions  of  Section  2837,  upon  an 
ordinance  of  council  certified  to  the  deputy  state  supervisor  of 
elections,  and  not  upon  a  resolution  so  certified  by  the  park  com- 
mission itself,  the  election  must  be  considered  as  held  under  the 
provisions  of  Section  2837  and  to  require  a  two-thirds  vote,  rather 
than  a  majority  vote  as  required  under  the  park  commission  act. 


♦  Affirmed  by  the  Circuit  Court  without  report. 
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Edward  M.  Ballard,  City  Solicitor,  for  plaintiff. 
E,  E,  Stevens  and  Prescott  Smith,  contra. 

Hunt,  J. 

A  park  commission  is  created  only  after  the  majority  of  the 
electors  of  a  city  voting  upon  the  question  of  its  creation,  at  a 
general  election  have  so  voted.  So  created  by  the  aifirmative 
vote  of  the  majority  of  the  electors,  the  having  of  such  commis- 
sion does  not  constitute  a  mere  incidental,  accidental  or  ar- 
bitrary differenee  or  classification  in  cities,  and  there  is.  there- 
fore, no  constitutipnal  objection  to  the  giving  to  cities  through 
such  commission  different  and  more  liberal  powers  in  the  issue 
of  bonds  for  the  purpose  of  such  commission  than  are  given 
to  citie^s  without  such  commisvsion ;  nor  to  the  providing  of  addi- 
tional methods  for  the  execution  of  any  powers  so  granted. 

The  act  of  May  19,  1908  (99  v.  440),'  known  as  the  park  com- 
mission act,  does  not  take  from  cities  having  such  commission 
any  of  the  powers  as  to  the  issue  of  bonds  already  given  under 
tho  Longworth  act  as  amended  April  4,  1906  (98  v.  6G). 

The  requirement  in  the  Longworth  act  of  a  two-thirds  vote  of 
the  electors  and  the  limitations  of  one,  four  and  eight  per  cent, 
in  the  original  act  of  April  29,  1902  (95  v.  321),  applied  only  to 
bonds  *' hereafter  issued  under  the  authority  of  this  act'*;  that 
is,  under  the  powers  given  and  the  procedure  provided  for  in  such 
act.     City  of  Tiffin  v.  Griffith,  74  0.  S.,  219. 

The  words  ** hereafter"  and  *' under  this  act"  in  subsequent 
amendments  to  the  Longworth  act  being  mere  repetition  of  the 
phraseology  of  the  original  act,  would  refer  not  only  to  the 
amendments  but  to  the  original  act. 

When  bonds  were  issued  under  power  given  and  procedure 
provided  otherwise  than  by  the  Longworth  act  and  its  amend- 
ments, the  requirements  and  limitations  of  the  Longworth  act 
and  its  amendments  did  not  apply. 

By  the  amendment  of  April  4,  1906  (98  v.  66),  the  phrase- 
ology was  changed  as  to  the  four  per  cent  limitation,  and  such 
limitation  together  with  the  requirement  of  a  two-thirds  vote  of 
electors  was  extended  so  as  to  apply  to  all  **net  indebtedness" 
*'for  the  purpose  enumerated"  in  Section  2835,  Revised  Stat- 
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utes,  as  amended  in  the  Longworth  act  and  incurred  after  April 
29,  1902. 

Bonds  for  park  purposes  and  even  bonds  for  water  works, 
street  and  sewer  purposes,  for  the  issuance  of  which  other  statu- 
tory provisions  existed  than  in  the  Longworth  act,  were  all  in- 
eluded  in  such  enumerated  purpose,  and  therefore,  unless  com- 
ing  within  the  specific  exemptions  of  the  Longworth  act,  were 
all  apparently  within  the  application  of  such  four  per  cent, 
limitation,  whether  issued  under  the  Longworth  act  or  any  other 
act. 

Nevertheless,  whatever  might  be  the  construction  as  to  prior 
unrepealed  acts  giving  particular  power  and  providing  a  dis- 
tinctly different  procedure  for  its  exercise,  there  is  no  question 
but  that  a  subsequent  act  giving  power  to  issue  bonds  for  a  par- 
ticular purpose  and  providing  a  distinctly  different  procedure 
for  the  exercise  of  such  power  and  a  different  limitation  as  to 
such  exercise,  shouM  be  construed  as  an  exception  to  the  general 
provision  and  limitation  of  the  prior  Longworth  act. 

The  rule  that  both  the  subsequent  and  prior  acts  should  be  so 
construed  that  the  limitations  of  both  may  be  given  effect  has 
no  application  where  so  to  do  w^ould  destroy  the  manifest  pur- 
pose of  the  later  act  and  require  an  absurdity,  /.  e„  as  in  this 
case,  two  elections  at  which  the  same  question  would  be  submitted 
to  the  people,  the  first  if  carried  by  a  majority  vote,  having  no 
other  effect  than  to  require  council  to  submit  a  second  time  the 
same  question  to  the  people,  to  be  then  determined  favorably 
only  by  a  two-thirds  vote.  Statutes  are  sometimes  absurd,  and 
if  such  is  the  manifest  intention,  maist  often  be  enforced,  but  the 
courts  are  not  required  by  judicial  construction  to  engraft  ab- 
surdities upon  statutory  law. 

Under  Section  6  of  the  park  commission  act,  if  the  commis- 
sioners pass  a  resolution  declaring  it  necessary  to  i.ssin*  nuy 
specific  amount  of  bonds  and  transmit  suvh  resolnticm  to  coun- 
ci^  if  council  has  not  already  exceeded  the  limitations  of  one 
and  four  per  cent.,  it  may  provide  for  i\v^  issue  of  hoiuls  under 
the  Longworth  act  without  a  vote  of  the  people,  but  if  for  want 
of  power  by  reason  of  the  one  per  cent,  or  four  per  cent,  limit 
having  been  reached,  or  for  want  of  willingness  to  issue  bonds 
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if  such  limitation  has  been  reached,  or  if  for  any  other  reason 
** council  fail  to  enact  legislation  for  the  issue  of  such  bonds," 
then  the  park  commission  has  the  right  to  file  its  resolution  with 
the  Board  of  Deputy  State  Supervisors  of  Elections  and  request 
such  board  **to  submit  the  question  of  the  issuance  of  the  bonds" 
''to  the  qualified  voters  of  such  city."  Compliance  by  such 
board  with  such  request  of  the  commission  is  mandatory.  By 
the  express  provisions  of  such  act  a  majority  of  votes  of  the 
electors  voting  upon  the  question  is  sufficient  to  authorize  and  re- 
quire council  '*to  enact  within  ninety  days  thereafter  all  legis- 
lation necessary  to  carry  into  eflFect  the  will  of  the  majority  of 
the  voters  as  such  election."  Such  *'wiU"  is  not  as  claimed  by 
the  plaintiff  in  this  ease,  to  again  submit  the  question  of  the  is- 
suance of  bonds  to  the  vote  of  the  people  under  the  Longworth 
act,  but  to  issue  the  bonds.  **If  the  majority  of  the  voters 
decide  in  favor  of  the  issuance  of  such  bonds"  it  becomes  the 
duty  of  council  by  ordinance  or  resolution  to  provide  for  the 
*  *  issuance  of  such  bonds. '  * 

In  the  present  case,  however,  the  commission  did  not  in  the 
manner  prescribed  in  Section  3,  pass  the  resolution  provided 
for  in  Section  6  of  the  park  commission  act,  nor  did  they  certify 
any  *' resolution "  to  council  or  to  the  board  of  deputy  state 
supervisors. 

The  election  that  was  held  in  this  case  was  held  under  the 
provisions  of  the  Longworth  act  upon  an  ordinance  of  council 
certified  to  the  deputy  state  supervisors  of  elections,  and  not  upon 
any  resolution  certified  to  suqh  l)oard  by  the  park  commission. 
Such  election  can  not,  therefore,  be  construed  as  having  been 
held  under  the  provisions  of  the  park  commission  act. 

The  procedure  provided  for  by  the  park  commission  act  not 
having  been  even  substantially  followed,  the  demurrer  to  the  pe- 
tition herein  should  be  overruled,  and  as  the  petition  contains 
all  the  facts  claimed  to  be  necessary  for  a  final  disposition  of 
this  case,  the  injunction  prayed  for  therein  should  be  granted. 
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WHAT  £VIDBNCC  IR  NECESSARY  TO  SUPPORT 

EXTRADITION. 

Common  Pleas  Court  of  Franklin  County. 
In  eub  the  Extradition  of  F.  H.  Mutchler. 

Decided,  March  2,  1909. 

Extradition — Prima  Facie  Case  Required — That  the  Accused  Stands 
Charged  with  a  Crime,  and  also  that  He  is  a  Fugitive  from  Jus- 
tice— Court  not  Concluded  hy  the  Fact  that  the  Governor  has  Is- 
sued a  Warrant — Burden  of  Proof — Some  of  the  Restrictions  of 
Section  95,  Revised  Statutes,  not  Warranted  hy  the  Federal  Consti- 
tution. 

Where  extradition  of  an  accused  person  is  demanded,  the  authorities 
of  the  state  making  the  demand  must  offer  some  proof  to  the 
effect  that  the  accused  is  charged  with  the  commission  of  a  crime 
in  the  state  making  the  demand,  and  also  some  proof  that  he 
is  a  fugitive  from  justice;  and  for  want  of  such  evidence  pre- 
sented to  the  Governor,  or  the  court  before  whom  the  accused  Is 
brought,  he  must  be  dismissed. 

T.  H,  Clark,  for  the  Commonwealth  of  Virgipia. 
T.  J,  Keating  and  O,  L.  Fuller,  contra. 

Bigger^  J. 

The  ease  is  before  the  court  pursuant  to  the  provisions  of 
Section  97,  Revised  Statutes,  F.  H.  Mutchler  having  been 
arrested  by  virtue  of  a  warrant  issued  by  the  Governor  of  Ohio, 
addressed  to  the  sheriff  of  this  county,  commanding  him  to 
arrest  the  said  F.  H.  ^lutchler  and  to  bring  him  before  any  judge 
of  the  Supreme  Court,  circuit  court,  or  common  pleas  court  of 
this  state,  in  whose  district  or  jurisdiction  the  said  Mutchler 
may  be  found. 

The  evidence  submitted  to  the  court  upon  the  hearing,  it  is 
agreed  by  the  parties,  is  the  same  evidence  which  was  presented 
lo  the  Governor  and  upon  which  the  warrant  was  issued.  It 
is  admitted  that  F.  H.  ^Mutchler,  named  in  the  requisition  papers 
is  the  person  in  the  custody  of  the  sheriff. 
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The  evidence  consists  of  the  paper  containing  the  demand  of 
the  Governor  of  Virginia,  and  a  certificate  of  the  commonwealth 
attorney  of  Henry  county,  Virginia,  attached  thereto,  as  well 
as  a  copy  of  an  indictment  against  the  said  F.  H.  Mutchler 
returned  by  the  grand  jury  of  said  Henry  county,  Virginia, 
and  which  the  Governor  certifies  to  be  authentic  and  duly  au- 
thenticated in  accordance  with  the  laws  of  Virginia. 

It  is  claimed  that  the  requisition  papers  d)  not  comply  with 
Iho  provisions  of  our  statute,  Section  95  Revised  Statutes.  In 
KO  far  as  this  statute  is  in  furtherance  of  the  provisions  of  the 
United  States  Constitution  ar.d  laws,  it  is  valid,  but  clearly, 
both  upon  reason  and  authority,  in  so  far  as  it  imposes  any 
restrictions  or  additional  rerjiiirements  tlian  those  found  in  the 
United  States  Constitution  and  laws,  it  is  of  no  forc/^  and  effect, 
and  without  stopping  to  discuss  th^s  question  furtlier,  I  am  of 
opinion  that  the  proceedings  are  not  defective  because  certain 
of  the  requirements  of  Sectirn  95  were  net  complied  with,  be- 
cause they  do  attempt  to  impose  restrictions  upon  the  exercise 
of  this  power  by  the  executive  of  the  state,  which  are  not  found 
in  the  federal  Constitution  and  laws. 

But  there  is  another  question  which  is  more  serious,  and  it 
is  this:  There  was  no  evidence  whatever  before  the  Governor, 
and  there  is  none  before  this  court- -the  evidence  here  being  the 
same  as  was  submitted  to  th?  Governor — to  show  that  the  said 
F.  H.  Mutchler  is  a  fugitive  from  justice.  The  language  of 
the  federal  Const'tution  is,  *' A  person  charged  in  any  state  with 
treason,  felony  or  other  crime,  who  shall  flee  from  justice  and 
be  found  in  another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  delivered  up  to 
be  removed  to  the  state  having  jurisdiction  of  the  crime.'' 
Before  a  person  whose  extradition  is  demanded  should  be  deliv- 
ered up,  two  things  are  essential:  first,,  that  ho  be  charged  with 
a  crime  in  the  demanding  state,  and  second,  that  he  be  a  fugitive 
from  justice.  It  is  just  as  necessary  that  one  of  these  facts  be 
shown  as  the  other.    Upon  this  subject,  Spear  says  at  page  o78: 

**The  words  here  plticed  in  italics  relate;  to  the  flights  from 
justice.     They  are  words  of  description,  and  as  such,  state  a 
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fact  which  forms  an  essential  part  of  the  case,  and  which  must 
be  in  every  case  of  extradition  authorized  by  the  Constitution. 
It  is  not  enough  that  the  party  is,  in  a  proper  judicial  proceed- 
ing, charged  with  treason,  felony,  or  other  crime,  since  this  of 
itself  does  not  make  the  case  specified.  Nor  is  it  enough  that 
he  is  thus  charged  in  one  state  and  found  in  any  other  state, 
since  this  does  not  present  the  ca.se  stated  in  the  Constitution. 
•  *  *  The  flight  from  justice*  and  the  bedng  found  in  another 
state  than  that  in  which  the  crime  is  charged  to  have  been 
committed,  present  a  distinct  fact  in  the  case,  not  identical  with 
the  charge  and  not  necessarily  involved  in  it  or  proved  by  it. 
And  yet  this  fact  exists  in  the  case  stated  in  the  Constitution, 
and  must  henoe  be  shown  to  exist  when  the  provision  is  prac- 
tically applied  for  the  purpose  of  extradition.'* 

Again  the  same  author  says  at  page  387: 

**Both  the  Constitution  and  the  law  of  ('ongress  by  making 
the  flight  of  the  accused  perscm  a  material  part  of  the  case, 
necessarily  assume  that  some  evidence  of  this  fact  will  and 
must  be  presented  in  the  first  instance  to  the  demanding  gover- 
nor, and  if  he  deems  it  sufficient,  then  by  him  to  the  governor 
to  whom  he  addresses  his  requisition.  This  evidence  in  respect 
to  both  governors,  must  be  legal  evidence;  not  mere  hearsay  or 
suspicion  or  mere  rumor,  and  must  hence  be  under  oath  and 
must  at  least- be  sufficient  to  create  a  prima  facie  case  of  flight. 
Without  such  evidence,  it  cannot  be  known  to  either  governor 
that  such  a  fact  exists  at  all,  and  until  this  is  reasonably  known, 
there  is  no  ocea-sion  for  any  action  on  the  part  of  either.'' 

« 

The  same  author  (piotes  Judge  Cooley  to  this  effect: 

*'The  Governor  ought  to  have  some  showing  under  oath  that 
the  person  demanded  is  in  truth  a  fugitive  from  the  state  whose 
request  is  before  him.  This  showing  is  as  essential  as  is  the 
evidence  of  the  cbarsre  of  crime,  and  is  demanded  no  more  ly 
the  fair  import  of  the  Constitution  than  by  justice.  Withtmt 
it,  as  was  shown  in  the  casc!  of  the  Mormon  prophet,  a  man  has 
no  security  against  being  sent  to  distant  states  to  answer  charges 
from  which  he  could  never  have  fled,  because  he  w^as  never 
there. ' ' 

In  the  case.  In  re  Sarmul  D.  Jackson,  cited  by  Spear  at  page 
o88,  Judge  Withy  of  the  United  States  District  Court  for  the 
AVestern  District  of  Michigan,  in  discharging  a  prisoner  for  the 
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want  of  any  proof  that  he  was  a  fugitive  from  justice,  uses  this 
language : 

**It  is  as  essential  to  the  right  of  arrest  and  extradition  to 
prove  to  the  satisfaction  of  the  Governor  of  Michigan  that  the 
person  charged  with  crime  has  fled  from  justice,  as  to  prove 
that  he.  is  charged  with  crime  in  such  other  state.  •  •  •  The 
evidence  that  the  person  has  lied  from  jastice  must  not  only  be 
satisfactory  to  the  Governor,  but  must  be  legally  sufficient, 
before  the  executive  authority  can  be  exere'sed.  lie  cannot  act 
upon  rumor  nor  upon  the  mere  reputation  of  the  person,  nor 
upon  the  demanding  Governor's  certificate.  It  should  be  sworn 
evidence  such  as  will  authorize  a  warrant  of  arrest  in  any 
other  case.'*  ' 

Without  stopping  to  cite  further  decisions  of  c(uirts  other 
than  our  own  state  upon  this  point,  my  examination  of  the 
question  satisfies  me  that  the  decisions  of  the  courts  both  federal 
and  state,  are  almost  unanimous  as  to  the  necessity  of  proof 
that  the  person  demanded  is  a  fugitive  from  justice,  which,  of 
course,  involves  the  fact  of  his  presence  in  the  demanding  state 
and  his  flight  therefrom.  It  is  not  necessary  now  to  consider 
what  constitutes  flight,  as  that  question  is  not  now  involved. 

I  come,  therefore,  to  a  decision  of  the  cases  in^our  own  state, 
and  especially  of  the  decision  of  the  Supreme  Court  of  this  state 
in  the  case  Ex  Parte  Sheldon,  The  fourth  paragraph  of  the 
syllabus  is: 

**  After  an  alleged  fugitive  from  justice  has  been  arrested  on 
an  extradition  warrant,  he  will  not  be  dicharged  on  the  ground 
that  there  was  no  evidence  before  the  executive  issuing  the 
warrant,  showing  that  the  fugitive  had  fled  from  the  demanding 
state  to  avoid  prosecution." 

If  this  be  taken  apart  from  the  facts  of  the  ctise,  it  would 
r,eem  to  support  the  contention  of  counsel  representing  the  com- 
monwealth of  Virginia.  But  the  syllabus  of  a  case  must  be  read 
in  the  light  of  the  facts  in  the  case.  Witty  v.  LockwoQdy  39th 
0.  S.,  141-145;  Shnrard  v.  Lindscy.  13  C.  C,  315-321. 

In  the  case  Ex  Parte  Sheldon,  there  was  an  affidavit  of  the 
prosecuting  attorney  of  Jackson  county,  Missouri,  attached 
to  the  refiuisition,  in  which  he  made  oath  that  said  Sheldon  is 
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a  fugitive  from  justice  from  the  said  state  of  Missouri.     Gill- 
more,  Judge,  said: 

*' "While  this  does  not  in  terms  state  that  Sheldon  had  fled  to 
avoid  prosecution,  it  does  state  as  a  conclusion,  that  he  is  a 
fugitive  from  justice.  And  it  was  for  the  executive  to  put  a 
contsruction  upon  this  language  before  issuing  the  extradition 
warrant,  and  under  these  circumstances,  the  fugitive  will  not 
be  discharged  on  the  ground  that  there  was  no  evidence  before 
the  executive  issuing  the  warrant,  showing  that  the  fugitive 
had  fled  from  the  demanding  state  to  avoid  prosecution.'* 

This  decision,  therefore,  read  in  the  light  of  the  facts  of  that 
case,  only  decides  that  where  there  is  sworn  evidence  before  the 
Qovemor,  that  the  person  demanded  is  a  fugitive  from  justice, 
while  it  involves  the  conclusion  of  the  affiant,  a  fugitive  from 
justice  being  one  who  flees  to  avoid  prosecution,  yet  it  will  be 
held  sufficient,  and  the  person  demanded  will  not  be  discharged 
on  the  ground  that  there  was  no  evidence  before  the  Governor 
to  show  that  he  had  fled  from  the  demanding  state  to  avoid 
prosecution. 

But  suppose  we  give  to  it  thj  broadest  latitude,  and  hold 
that  this  decision  means  that  when  the  case  comes  before  a  judge 
for  hearing  upon  the  charge,  that  in  no  case  will  the  prisoner 
be  discharged  merely  because  there  was  no  evidence  whatever 
before  the  Governor  that  the  person  demanded  was  a  fugitive 
from  the  demanding  state,  what  rule  is  to  govern  this  court  in 
its  decision,  if  there  be  no  evidence  offered  upon  the  hearing 
before  the  court  that  the  person  demanded  is  a  fugitive  from 
justice?  Will  the  court  be  concluded  by  the  fact  that  the  Gov- 
eri^or  has  issued  his  warrant  ?  That  such  is  not  the  rule  in  Ohio 
is  apparent  from  the  decision  of  the  Supreme  Court  in  Wilcox 
V.  Nolze,  found  in  the  same  volume  of  the  reports  with  the 
Sheldon  case,  the  84th  0.  S.,  at  page  520. 

In  that  case  the  court  decided : 

First.  That  the  power  of  the  judge  to  discharge  an  alleged 
fugitive  from  justice  under  the  act  of  1875  is  essentially  the 
same  as  under  the  habeas  corpus  act. 

Second.  The  provisions  of  the  Constitution  of  the  United 
States,  Article  IV,  Section  2.  and  the  act  of  Congress,  United 
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States  Revised  Statutes,  Section  5278,  which  provide  for  the 
extradition  of  those  who  shall  flee  from  justice  and  be  found 
in  another  state,  are  confined  to  persons  who  are  actually  and 
not  merely  constructively  present  in  the  demanding  state  when 
they  commit  the  acts  charged  against  them.  And  in  a  proceed- 
ing on  habeas  corpus  for  discharge  from  arrest  on  a  warrant 
of  extradition  issued  by  the  Governor  in  compliance  with  the 
requisition  of  the  Governor  of  another  state,  parol  evidence 
is  admissible  to  show  that  there  had  been  no  such  actual  presence 
of  the  accused  in  the  demanding  state. 

In  the  last  case  as  well  as  in  the  Sheldon  case,  the  Governor 
had  issued  his  warrant,  and  the  person  demanded  had  been 
arrested  by  virtue  of  the  warrant.  And  yet  the  Supreme  Court 
held  the  court  would  hear  oral  evidence  upon  the  question  as 
to  the  person  demanded  being  a  fugitive  from  justice  of  the 
demanding  state,  notwithstanding  the  Governor  had  issued  his 
warrant. 

I  am  of  opinion  that  the  Supreme  Court  did  not  mean  to 
announce  the  broad  rule  that  it  was  immaterial  whether  there 
was  any  proof  before  a  Governor  that  the  person  demanded  was 
a  fugitive  from  justice ;  but  if  it  did,  it  clearly  did  not  mean  that 
when  a  case  was  heard  before  the  court,  it  was  still  immaterial 
whether  there  was  any  showing  to  the  court  that  he  was  a  fugi- 
tive from  justice.  Now,  in  this  case,  there  is  no  evidence  what- 
ever that  any  person  has  made  oath  anywhere  that  the  said 
F^II.  Mutchler  is  a  fugitive  from  justice.  If  this  be  an  essential 
r'act  to  the  right  of  extradition,  when  is  the  person  to  have  a 
chance  to  be  heard  upon  that  question,  if  not  now?  The  courts 
of  Virginia  will  not  inquire  whether  he  was  rightfiilly  or  wrong- 
fully extradited.  Tt  is  a  well  settled  principle  that  when  a 
person  is  properly  charged  with  crime,  the  courts  will  not  inquire 
into  the  circumstances  under  which  he  was  brought  into  the  state 
and  within  the  jurisdiction  of  the  court.  12!4.m.  cfc  Eng.  Ency, 
of  Law,  page  607. 

A  detention  which  was  originally  illegal  may  afterwards  be- 
come legal  and  thus  bar  the  prisoner's  right  to  discharge,  and 
this  principle  has  been  applied  to  the  case  of  one  who  is  kid- 
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napped  or  unlawfully  taken  in  one  state  and  delivered  to  the 
authorities  of  another.    15  Am.  &  Eng.  Ency,  of  Law,  158. 

It  is  evident,  therefore,  that  unless  the  person  sought  to  be 
extradited  is  entitled  to  demand  that  at  least  a  prima  facie 
case  shall  be  made  out  against  him,  either  before  the  Governor 
or  the  judge,  before  he  shall  be  turned  over  to  the  agent  of  a 
foreign  state,  that  he  may  be  extradited  without  any  proof 
whatever  that. he  is  a  fugitive  from  justice,  which  is  one  of  the 
two  essential  facts  to  be  shown  under  the  Constitution  of  the 
United  States  to  warrant  the  extradition  of  a  eiti/en  of  one 
state  to  another  state.  I  do  not  believe  that  a  fair  construction 
of  the  decisions  of  the  Supreme  Court  of  this  state  requires  us 
to  hold  that  a  citizen  may  be  arrested  and  extradited  without 
even  a  prima  facie  ca'se  being  made  as  to  one  of  the  two  essential 
facts  to  the  right  of  extradition.  In  my  opinian,  the  person 
demanded  is  not  called  upon  to  make  any  defen.sc  until,  at  least 
a  prima  facie  case  is  made  out  against  him. 

The  statute  of  this  state,  Sec'tion  97,  requires  the  judge  to 
hear  and  examine  such  charge,  and  upon  proof  made  in  such 
examination  by  him  adjudged  suincient,  shall  commit  such  per- 
son to  the  jail  of  the  county,  etc.  It  will  hardly  be  claimed 
that  the  perwm  demanded  shall  make  the  proof  agiiiist  hinnelf 
which  is  to  satisfy  the  court  that  he  ought  to  be  committed  to 
the  jail  of  the  county.  But  the  proof  must  come  fr.:ni  the  other 
side.  To  hold  tliat  the  person  demanded  shall  a  su:^'^  the  Inird.'n 
of  pr(X)f  that  ho  is  not  a  fugitive  from  justice,  is  to  recjuire  him 
to  assume  the  burden  of  proving  a  negative.  In  th's  c^ise  th» 
averment  is  that  he  committed  the  crime  in  the  year  190S  in 
the  state  of  Virginia.  The  difficulty  and  practical  impossibility 
of  his  being  able  to  prove  that  ho  was  not  at  any  time  in  Vir- 
ginia during  the  year  1908,  illustrates  the  great  difficulty  and 
practical  impossibility  of  such  prcof  at  the  hands  of  the  person 
demanded.  If  it  is  essential  for  the  authorities  demanding  the 
extradition  to  rffer  some  proof  of  the  first  fact,  to-wit.  that 
he  is  charged  with  crime  in  the  state  of  Virginia,  it  is  equally 
essential  that  some  proof  be  offered  that  he  is  a  fugitive  from 
justice,  and    for  the  want  of  any  evidence  either  before   the 
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Governor  or  before  this  court  upon  that  point,  the  court  holds 
that  there  is  a  complete  failure  of  proof  upon  one  of  the  two 
facts  essential  to  be  shown  to  warrant  the  commitment  of  the 
said  P.  H.  Mutchler  to  the  jail  of  the  county  to  be  delivered 
to  the  a^nt  of  the  state  of  Virginia,  and  for  that  reason  he 
is  discharged. 


ACTION  TO  SUBJECT  CREDITS  AND  PROPERTY  TO 

PAYMENT  OP  DEBTS. 

Ck>mmon  Pleas  Court  of  Hamilton  County. 

Thomas  J.  O'Hara  v.  Abram  Bell  et  al. 

Decided,  April  8,  1909. 

Debtor  and  Greditor^Proceeds  of  Building  Contracts  and  Other  Prop- 
erty Claimed  by  Daughter — Savings  of  Family  not  Subject  to  Bus- 
band*8  Debts, 

Where  a  home  but  partially  paid  for  stands  in  the  name  of  a  daughter, 
and  it  appears  that  the  payments  which  have  been  made  there- 
on consisted  of  small  contributions  from  the  wages  of  the  father 
who  worked  as  a  bricklayer,  together  with  savings  from  ordi- 
nary living  expenses  through  many  years,  due  to  industry  and 
frugality  of  the  mother  and  daughter,  no  analogy  is  presented  to 
the  case  of  a  debtor  who  makes  substantial  gifts  and  allowances  to 
his  family  beyond  their  reasonable  necessities  or  daily  use,  and 
the  property  will  not  be  subject  to  payment  of  an  old  claim  against 
the  husband;  but  small  sums  remaining  due  on  building  contracts 
executed  by  him  and  the  balance  remaining  in  bank  in  an  ac- 
count in  the  name  of  the  daughter,  but  used  in  connection  with 
the  building  contracts,  are  subject  to  his  debts. 

E.  T.  Brown  and  Wm.  Hartley  Pugh,  for  plaintiff. 
Philip  Roettinger,  contra. 

Hunt,  J. 

This  is  an  action  brought  by  Thomas  J.  O'Hara,  a  judgment 
creditor  of  Abram  Bell,  to  subject  to  payment  of  his  claim 
certain  credits  due  to  Abram  Bell,  upon  certain  building 
contracts  made  by  him  and  certain  moneys  deposited  in  the 
Southern  Ohio  Loan  &  Trust  Company  to  the  account  of  Nellie 
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B.  Bell,  daughter  of  Abram  Bell,  and  a  house  and  lot  in  Evans- 
ton,  the  title  to  which  is  in  Nellie  B.  Bell,  but  occupied  by  her 
and  Abram  Bell  and  his  wife. 

The  daughter,  Nellie  B.  Bell,  by  way  of  answer  and  cross-peti- 
tion denies  that  Abram  Bell  has  any  interest  in  any  property 
in  her  name,  and  further  claims  that  the  credits  due  to  Abram 
Bell  on  building  contracts  are  in  fact  her  property  and  asks  that 
they  be  so  declared. 

Abram  Bell  made  an  assignment  for  the  benefit  of  his  credi- 
tors more  than  twenty  years  ago.  His  assets  consisted  mostly 
of  real  estate  appraised  at  considerable  more  than  his  liabilities, 
but  which  after  protracted  litigation  were  sold  by  the  assignee, 
leaving  a  large  amount  of  the  debts  of  Abram  Bell  unpaid, 
including  plaintiff's  claim.  Plaintiff  reduced  his  claim  to  judg- 
ment and  kept  such  judgment  alive. 

Abram  Bell  was  a  bricklayer  by  trade.  At  .the  time  of  his 
assignment  he  was  doing  a  large  amount  of  building,  mostly 
on  real  estate  acquired  by  himself.  After  the  assignment  he 
bought  and  improved  a  few  pieces  of  real  estate  in  his  wife's 
name,  but  on  such  small  margin  that  no  material  profit  was 
made.  He  tried  farming  near  Harrison  on  a  rented  farm,  and 
then  went  back  to  work  at  his  trade  as  a  bricklayer,  at  which 
he  earned  good  day  wages.  He  lived  in  several  places.  His  wife 
and  daughter  cared  for  the  house,  and  his  daughter  giving  up 
regular  employment  to  help  the  mother,  earned  some  money  by 
fine  needle  work,  at  which  she  was  an  expert.  A  son  lived  with 
them  a  part  of  the  time  both  before  and  after  his  marriage,  pay- 
ing the  mother  substantial  board.  Although  the  entire  family 
was  frugal  and  ii.Justrious,  in  the  course  of  the  dozen  years 
only  about  $800  was  accumulated  in  the  daughter's  name.  A 
lot  was  then  purchased  at  Evanston  in  the  daughter's  name  for 
about  $1,000,  and  a  house  was  built  on  it  with  the  aid  of  a 
loan  from  a  building  association.  Here  the  family  lived  for  a 
time,  and  then  the  property  was  sold  at  a  slight  profit.  An- 
other lot  was  then  purchased  in  the  daughter's  name,  and  a 
house  "built  thereon  with  the  Tisual  building  association  assist- 
ance, including  the  father's  personal  labor.  This  house  is  now 
used  as  the  home  for  the  father,  mother  and  daughter,  and  is 


So4  HAMILTON  COUNTY  COMMON  PLEAS. 

O'Hara  v.  Bell  et  al.  [Vol.  VIII,  N.  S. 


the  real  estate  in  oontroveray  in  this  oase.  For  a  time  after 
coming  to  Evanston  the  father  srtill  worked  as  a  bricklayer  at 
day  wages.  He  soon  began  to  take  small  repair  jobs  in  his  own 
name,  and  gradually  larger  contracts,  until  in  time  he  took 
contracts  for  the  whole  brick  work  of  a  house.  The  daughter 
permitted  him  to  use  her  savings  as  if  they  were  his  own. 
Many  years  had  elapsed  since  the  assignment.  Practically  all 
of  the  claims  of  his  creditors  had  been  barred  by  the  statute  of 
limitations.  The  plaintiff's  claim  was  an  exception.  After 
Abram  Bell  began  to  take  contracts  in  his  own  name  a  bank  ac- 
count became  necessary.  This  was  opened  in  the  name  of  the 
daughter.  There  is  a  small  balance  now  to  the  credit  of  the 
daughter  in  such  account.  This  business  was  started  from  the 
savings  of  the  daiighter,  but  only  a  few  hundred  dollars  was 
originally  necessary.  The  business  was  managed  by  the  father 
who  worked  with  his  men  as  a  bricklayer.  It  was  of  very  grad- 
lual  growth  and  at  no  time  was  the  investment  therein  or  the 
margin  of  profit  very  large,  but  in  the  course  of  several  years 
the  profits,  with  the  daughter's  savings,  the  son's  board  money 
and  the  frugality  of  the  family  resulted  in  the  present  home, 
which  is  worth  between  five  and  six  thousand  dollars,  incumbered, 
however,  by  a  mortgage  in  a  building  association  for  about  $2,- 
500.  It  represents  what  a  family  of  three,  all  of  whom  were 
industrious  and  frugal,  could  accumulate  in  a  score  of  years. 
'I'ho  contributions  thereto  by  Abram  Bell  were  the  result  of 
his  daily  work  as  a  bricklayer,  and  were  necessarily  so  gradual 
and  in  such  small  amounts  that  no  separate  contribution  could 
have  been  reached  by  creditors  even  if  they  had  attempted  so  to 
do.  ^Moreover,  except  for  the  frugality  and  co-operation  of  the 
wife  and  daughter,  such  amounts  would  have  been  spent  in 
ordinary  living  expenses.  The  present  case,  therefore,  has  no 
analogy  to  a  case  where  a  debtor  makes  substantial  gifts  and 
allowances  to  his  family  beyond  their  reasonable  necessities  and 
daily  use.  So-called  savings  under  such  circumstances  have  no 
analogy  to  the  savings  of  a  family  in  ordinary  life  from  reason- 
able allowances  for  family  expenses.  A  debtor's  family  can  be 
frugal  in  the  expenditure  of  ordinary  and  reasonable  allowances 
for  household  expenses  without  having  their  savings  subject 
to  the  payment  of  his  creditors. 
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Clear  and  convincing  evidence  is  necessary  to  disturb  a  legal 
title.  In  this  case  there  is  no  such  evidence  of  any  of  the  con- 
ditions necessary  to  be  established  before  a  court  of  equity  will 
subject  the  daughter's  real  estate  to  the  payment  of  the  plaint- 
iff's claim.  The  balance  Aue  on  the  building  contracts  are  in 
the  name  of  Abram  Bell,  and  applying  the  same  rule  of  clear 
and  convincing  evidence  to  such  accounts  the  legal  title  thereto 
will  not  be  disturbed  and  they  will  not  be  decreed  to  be  the 
daughter's  property.  The  bank  account,  although  small,  is 
manifestly  the  proceeds  of  the  building  contracts  of  Abram  Bell 
and  is  therefore  his  property  and  subject  to  the  claims  of  his 
creditors. 


CONDUCT  JUSnrYINC  DISBARMENT. 

Common  Pleas  Court  of  Richland  County. 

In  the  Matter  of  the  Complaint  Against  Louis  C. 

Mengert.' 

Decided,  September  Term,  1908. 

Attorney  and  Client — Honesty  and  Truthfulness  Indispensable  on  the 
Part  of  the  Attorney — Misconduct  wMch  Involves  Moral  Turpitude. 

An  order  of  permanent  disbarment  is  warranted,  where  the  proof  satis- 
fies the  court  of  the  truth  of  charges  of  misconduct  involving  moral 
turpitude  in  failing  to  account  for  money  collected  for  clients  or 
proceeds  from  sales  passing  through  his  hands,  or  in  borrowing 
from  and  failing  to  repay  to  a  client  money  which  he  knew  be- 
longed to  a  trust  fund. 

Seward,  J. 

In  the  administration  of  the  law  in  all  civilized  communities, 
the  relation  of  attorney  and  client  necessarily  exi.sts.  The  very 
relation  demands  such  character  in  an  attorney  for  honest  and 
fair  dealing,  and  for  truthfulness  in  statements  made  to  client 
or  to  the  court,  of  which  the  lawyer  is  an-  ofiBcer,  as  will  elevate 
him  to  a  plane  which  is  far  above  suspicion.  He  occupies  a  con- 
fidential relation  to  his  client,  which  calls  upon  him,  in  a  peculiar 
and  high  degree,  for  honesty  of  purpose  in  matters  confided  to 

*  The  judgment  in  this  case  was  modified  by  the  Circuit  Court  by  re- 
ducing the  terms  of  suspension  to  three  years. 
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him  by  his  client.  The  client  goes  to  him  because  he  is  in 
trouble ;  his  rights^  at  least  as  he  thinks,  are  about  to  be  jeopar- 
dized. In  and  of  himself  he  is  helpless.  He  seeks  a  lawyer — 
an  officer  of  the  court.  He  must,  he  does,  have  confidence  in 
his  integrity;  he  mfiy  know  little  of  his  legal  attainments,  but 
he  must  believe  in  his  unblemished  and  unflinching  integrity; 
and  in  using  the  word  *'he,''  I  use  it  in  its  generic  sense,  in- 
tending to  include  more  especially  women. 

The  requisites  for  admission  to  the  practice  of  law  are,  knowl- 
edge of  the  law,  and  good  character.  I  am  impressed  that  too 
little  importance  is  paid  to  the  latter.  The  very  definition  of 
the  word  '*law,"  imposes  a  duty  upon  him  who  attempts  to  ad- 
minister it,  whether  attorney  or  court,  which  demands  unswerv- 
ing honesty  and  truthfulness  to  client  and  court. 

**Law''  is  defined  as  a  rule  of  human  conduct  prescribed 
by  the  supreme  ppwer  in  a  state,  commanding  what  is  right, 
and  prohibiting  what  is  wrong.  So  it  is  the  duty  of  the  lawyer 
to  command  what  is  right,  and  prohibit  what  is  wrong.  He  is 
Piigaged  in  his  profession  in  a  holy  and  righteous  calling,  of 
enforcing  the  right  and  prohibiting  the  wrong,  and  he  can,  and 
will,  do  neither  unless  he  himself  is  possessed  of  sterling  integ- 
rity. 

His  relation  to  the  public,  as  an  officer  of  the  court,  gives  the 
public  a  right  to  demand  that  he  shall  be  honest.  '^The  public 
has  a  right  to  demand,  and  it  is  the  court's  duty  to  enforce, 
honesty.  A  dishonest  lawyer  is  as  much  out  of  place  in  a  court 
of  law  as  the  devil  would  be  in  preaching  the  gaspel  of  right- 
eousness. 

With  these  preliminary  statements,  we  will  proceed  to  an  ex- 
amination of  the  questions  submitted  to  the  court,  and  they  are 
most  important  and  demand  the  most  solemn  and  careful  con- 
sideration by  the  court,  and  we  approach  them  impressed  with 
the  gravity  of  the  matters  involved. 

On  one  side  of  the  scale  are  the  rights  of  clients ;  on  the  other, 
the  lawyer's  profession  and  means  of  livelihood. 

We  reserved  for  consideration  a  demurrer  to  the  second 
specification  of  the  second  charge,  and  to  the  fifth  specification 
of  the  first  charge.  The  second  charge  is,  unprofessional  con- 
duct, involving  moral  turpitude.     The  second  specification  has 
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reference  to  Mengert 's  action  as  administrator  of  James  Pearce's 
estate.  The  gravamen  of  the  specification  is,  that  Carpenter 
presented  to  Mengert  a  claim  against  the  Pearce  estate;  that 
he  accepted  the  claim;  that  he  never  paid  the  claim,  nor  any 
part  of  it,  although  he  had  funds  with  which  to  pay. 

Under  the  law,  as  we  construe  it,  it  is  not  the  duty  of  an  ad- 
ministrator to  pay  out  money  in  his  hands  as  such  until  a  final 
account  has  been  filed,  and  an  order  of  distribution  has  been 
made^  by  the  court.  It  does  not  appear  in  the  specification  that 
a  final  account  has  been  filed,  or  required  to  be  filed.  It  ap- 
pears that  Mengert  was  appointed  in  1895.  It  is  the  duty  of 
the  court  to  order  a  final  account  to  be  filed.  Why  it  has  not 
so  ordered  we  are  not  able  to  conceive.  The  demurrer  may  be 
sustained,  and  exceptions. 

The  demurrer  to  the  McReady  specification,  being  the  fifth 
under  the  first  charge,  we  think  should  be  overruled. 

Now,  as  to  the  first  charge,  that  is:  Misconduct  in  office  as 
an  attorney. 

First  specification — Stevens  matter: 

The  Stevens  boys  employed  Mengert  in  1907,  probably  in 
July,  to  collect  a  claim  against  one  Bitter,  consisting  of  a  check 
for  $65.50,  and  two  accounts  for  $32.40  each. 

These  claims  were  collected  promptly  by  Mengert,  according 
to  his  own  statement,  July,  August  or  September;  we  think 
probably  in  July,  and  we  think  he  should  have  been  able  to  fix 
the  date.  He  claimed  to  these  boys  on  one  occasion  that  he 
mailed  them  a  certificate,  which  we  are  satisfied  he  never  did, 
and  that  he  knew  that  he  never  did ;  that  his  statement,  so  made 
to  them,  was  knowingly  false,  and  that  his  statement  on  the 
stand  in  relation  to  that  feature  of  the  case  was  knowingly 
false.  His  claim  is,  that  he  mailed  either  a  certificate  of  deposit 
or  check  to  the  wrong  office;  that  is,  that  he  mismailed  it;  that 
t  was  afterwards  returned  to  him.  He  says  that  if  it  was  a 
check,  he  tore  it  up;  that  if  it  was  a  certificate,  it  was  in  such 
shape  that  he  could  use  it.  If  it  was  a  check,  he  might  use  it. 
If  a  certificate,  to  be  valuable  to  the  Stevens  boys,  it  would  be 
payable  to  them  as  payees,  or  made  payable  to  them  by  endorse- 
ment. We  are  satisfied  he  did  no  such  thing.  If  his  claim, 
however,  be  true,  how  does  his  conduct  in  destroying  the  one,  or 
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using  the  other,  comport  with  such  honesty  as  is  required  of  a 
lawyer  ? 

Second  specification.    W.  W.  Stewart — Bucyrus  matter: 

This  specification,  in  brief,  charges  that  in  June,  1908  (we 
think  it  should  be  on  May  5  or  6,  1908).  W.  W.  Stewart  em- 
ployed Mengert  to  collect  a  note  for  $225  from  the  maker, 
Albright,  of  Bucyrus,  for  a  fee  of  $10  and  $3 — his  expenses. 
That  Mengert  collected  the  amount  and  failed  to  account  for 
more  than  $140 — probably  should  be  $145. 

The  facts  disclosed  are,  that  IMengert  went  over  to  Bucyrus 
on  or  about  May  8,  1908;  that  Albright  turned  over  to  him,  by 
endorsement,  on  that  day,  a  certificate  of  deposit  on  the  First 
National  Bank  of  Bucyrus.  This  certificate  bears  the  endorse- 
ment of  IMengert;  bears  the  stamp  of  the  bank,  where  deposited 
by  Mengert,  of  *Vpaid";  on  the  same  day,  the  bank  which  i&sued 
it  stamps  it  **paid.''  He  left  the  note  with  the  bank  for  Al- 
bright to  pay  the  balance,  and  which  he  had  promised  to  pay 
the  following  Saturday. 

We  are  abundantly  satisfied  that  ]\Iengert  secured  this  money 
on  this  certificate,  on  May  8.  He  credited  the  certificate  on  the 
note,  as  of  that  date ;  says  he  did  not  receive  the  money  on  the 
certificate  and  so  informed  his  client.  When  asked  to  give  a 
reason  for  leaving  the  certificate  with  the  bank,  he,  as  a  lawyer, 
confronts  the  court  with  the  astounding  proposition  as  to  why 
he  did  not  collect  the  money  that,  if  the  balance  was  not  paid, 
he  proposed  to  sue  in  common  pleas  court  for  the  full  amount, 
so  as  to  avoid  going  before  a  justice.  But,  how  w^ould  such  an 
act  comport  with  honesty?  Albright  had  turned  over  the  cer- 
tificate, believing  it  was  to  be  applied  on  his  indebtedness.  How 
coukl  an  attorney  himself  verify  a  petition  for  the  full  amount, 
or  i)erniit  his  client  to  do  so,  when  $200  had  really  been  credited 
on  the  note? 

Stewart  was  demanding  his  money,  and  was  informed  that  it 
had  not  been  paid,  llahn  and  Stewart  called  up  the  bank  and 
were  informed  that  it  had  been  paid.  They  confronted  ^len- 
ij:ert;  he  still  insisted  that  it  had  not  been  paid. 

Third  specification — Ora  B.  Hale  matter: 

This  has  reference  to  a  transaction  for  the  sale  of  a  farm,  in 
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which  it  is  claimed  that  certain  money  went  into  the  hands  of 
Mengert,  and  that  he  failed  to  account  for  it. 

It  is  quite  evident  that  at  least  $1,000  and  probably  $2,000, 
went  into  the  hands  of  Mengert,  $1,000  at  least,  in  May,  1905. 
After  receiving  this  $1,000,  he  called  upon  Mrs.  Hale,  and  paid 
her  $700,  saying  to  her  that  that  was  all  he  had  received.  She 
called  upon  Mr.  Davis,  the  attorney  of  the  loan  association,  who 
furnished  the  money.  She,  with  Davis,  the  next  day,  con- 
fronted ]\Iengert  with  a  statement  indicating  that  $2,000  went 
into  his  hands.  Mrs.  Hale  says,  that  Davis  asked  him  if  he  had 
not  received  this  money,  and  he  said,  he  had.  It  is  admitted 
that,  in  addition  to  the  $700,  Mengert  paid  $250  and  $300,  and 
other  small  payments.  Mengert  claims  a  large  amount  of  fees 
since  1898  against  Mrs.  Hale.  He  never  charged  her  with  any 
fees,  or  credited  her  with  any  cash  and  says  he  kept  no  books. 
He  misrepresented,  to  put  it  mildly,  to  his  client  the  amount 
of  money  he  received,  and  also  failed  to  account  to  her  for  it. 

Fourth  specification — A.  M.  Stewart  v.  Teeters,  to  recover 
damages  in  a  horse  deal : 

A.  M.  Stewart  purchased  a  horse,  January  20,  1906,  and 
claimed  that  there  was  a  breach  of  warranty;  he  says  he  saw 
Mengert  from  forty  to  sixty  days  after  that,  and  placed  the 
matter  in  his  hands  as  attorney.  Suit  was  brought  by  Mengert 
against  Teeters  shortly  after  and  Mengert  settled  the  case  Jan- 
uary 26,  1907.  At  that  time,  $10  was  paid  him  and  the  balance 
of  $40  was  paid,  June  21,  1907.  On  the  appearance  docket  ap- 
pears the  entry ;  *  *  Settled  in  full  by  payment  by  defendant  of 
$50  and  costs,  June  21,  1907.  Douglass  &  Mengert,  Attorneys 
for  Plaintiff . " 

Stewart  says,  that  in  the  latter  part  of  the  summer,  Mengert 
kept  putting  him  off;  said  he  could  not  get  it  to  trial.  He 
talked  to  Teeters  and  learned  that  the  case  had  been  settled  in 
the  latter  part  of  July,  1908,  in  a  talk  with  Teeters. 

Mengert,  in  attempting  to  explain  the  entry  on  the  appear- 
ance docket,  says:  That  he  took  Teeters'  note,  and  the  note 
had  not  been  paid.  We  are  forced  to  the  conclusion  that  this 
is  not  true ;  that  he  received  $10  on  the  settlement,  January  26, 
1907,  and  the  balance  of  $40,  June  21,  1907.  He  must  have 
known  that  his  claim  that  the  case  was  settled  by  note  was  uu- 
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true.  He  gave  his  receipt  to  Teeters  for  $10,  on  January  26, 
1907,  and  one  for  $40,  dated  June  21,  1907. 

The  next  charge  concerns  the  Demetree  George  transaction: 

George  was  a  Macedonian;  had  a  power  of  attorney  to  col- 
lect a  claim  of  $500  against  the  Metropolitan  Insurance  Co.  He 
employed  Mengert  to  collect  the  claim.  George  was  also  an  ex- 
ecutor of  one  of  his  countrymen  and  he  employed  Mengert  to 
look  after,  and  collect  this  claim.  They  were  collected  in  June 
or  July,  1907 ;  the  funds  in  both  cases.  $100  of  the  $260,  was 
left  with  a  bank,  and  certificate  taken  and  left  with  Mengert 
in  the  safe.  He  loaned  Mengert  $200  out  of  the  $500.  After- 
wards, Mengert  came  down  to  borrow  more  money  and  George 
says  he  told  Mengert  he  had  no  money  but  the  trust  money. 

A  week  after  jMengert  came  down  again  and  George  told  him 
he  had  no  money;  Mengert  then  mentioned  the  certificate,  bor- 
rowed that  money  and  gave  him  a  check  on  the  bank,  which  waa 
not  paid  for  want  of  funds. 

In  /n  re  Kirk,  10  S.  D.,  322  (73  N.  W.  Rep.,  92;  39  L.  R.  A., 
856),  the  court  say,  that  every  thing  done  contrary  to  justice, 
honesty  or  good  morals,  is  done  with  turpitude. 

We  think  the  borrowing  of  this  money  under  such  circum- 
stances from  his  client,  knowing  it  to  be  trust  funds,  and  the 
subsequent  acts  of  Mengert  regarding  it,  was  misconduct,  in- 
volving moral  turpitude. 

So  that  we  are  unanimously  of  the  opinion  that  the  charges 
contained  in  the  first  five  specifications  under  charge  1,  have 
been  abundantly  sustained  by  the  evidence;  and  also  the  first 
specification  of  the  second  charge. 

It  is  essential  that  the  source  from  which  justice  and  right- 
eousnass  is  expected  to  flow  should  be  kept  pure  and  free  from 
contamination  or  contaminating  influences,  this  is  essential  in 
order  to  maintain  the  dignity  of,  and  respect  for  the  courts. 

When  the  communities  lose  respect  for  the  courts  we  are  hard 
by  the  foundations  of  anarchy.  The  legal  profession  must 
purge  itself  of  dishonest  lawyers. 

It  is  therefore  ordered  by  the  court  that  said  Louis  C.  Mengert 
be  removed  from  the  office  of  attorney,  and  that  he  be  not  per- 
mitted to  practice  in  the  courts  of  Ohio. 

Exceptions  are  noted. 


i 


I 
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INJUNCTION  PENMNC  DETERMINATION  OF  A  CONSTITUTIONAL 

QUESTION. 

Common  Pleas  Court  of  Franklin  County. 

The  Smith  Agricultural  Chemical  Company  v. 

Calvert  et  al.  • 

Decided.  July  13,  1908. 

Injunction — Preliminary  Order  will  he  Granted  against  Enforcement  of 
a  Statute,  When — Fertilizers  and  Regulation  of  the  Manufacture 
and  Sale  of — Sections  4446a  to  4446i  and  7002. 

Where  grave  questions  of  law  are  involved,  including  the  constitution- 
ality of  the  statute  under  which  the  defendants  claim  to  be  acting, 
and  the  property  rights  of  the  plaintiff  will  be  jeopardized  by  en- 
forcement of  the  statute,  while  comparatively  slight  injury  will 
result  from  delay  in  its  enforcement,  a  preliminary  injunction  will 
be  granted  to  preserve  the  status  quo  until  the  court  has  been 
given  opportunity  to  properly  consider  and  determine  the  questions 
in  issue. 

Addison,  Sinks  &  Babcock,  for  plaintiff. 

O.  E.  Harrison,  S.  W.  Bennett  and  B,  D.  Biggins,  contra. 

Rogers.  J. 

The  case  stands  on  the  plaintiff's  application  for  a  temporary 
injunction.  As  appears  from  the  amended  petition,  the  plaint- 
iff is  and  has  for  a  long  time  been  engaged  in  importing  ma- 
terials for,  and  manufacturing  and  selling  fertilizer  throughout 
this  and  other  states,  and  has  invested  large  sums  of  money  in  its 
plant,  and  has  built  up  an  extensive  trade  with  large  moneyed 
interests  invested  therein.  The  defendants  threaten  to  enforce 
the  statutes  regulating  the  nuuiufacture  and  sale  of  commercial 
fertilizer  against  the  plaintiff  if  it  does  not  comply  therewith, 
and  the  enforcement  of  these  statutes  plaintiff  claims  will  result 
in  the  destruction  of  its  property  rights  and  ruination  of  its 

•Proceedings  below  affirmed  by  the  Supreme  Court  without  report, 
State,  ex  rel,  v.  Smith  Agricultural  Chemical  Co.,  79  Ohio  State; 
for  previous  decision  in  the  Common  Pleas,  see  7  N.  P. — N.  S.,  103. 
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business.  And  these  statutes,  as  well  as  the  statutes  under  which 
defendants  claim  to  hold  their  respective  positions,  it  is  charged 
are  void  as  being  in  contravention  of  the  state  and  federal  (con- 
stitutions. Wherefore  it  prays  for  a  permanent  injunction  pro- 
hibiting such  enforcement  of  the  fertilizer  laws  against  it,  and 
of  doing  acts  under  said  laws  in  impairment  of  plaintiff's  prop- 
erty rights,  including  the  publication  of  reports  or  statements  re- 
fleeting  upon  the  plaintiff's  right  to  do  business,  or  interfer- 
ing with  the  conduct  of  its  business;  and  it  also  prays  for  a 
temporary  injunction  to  preserve  the  status  quo  until  the  ques- 
tion of  right  between  the  parties  can  be  decided  on  final  hearing. 

A  large  number  of  affidavits  by  the  respective  parties  have 
been  filed  for  and  against  the  allowance  of  such  temporary  in- 
junction. A  large  part  of  the  evidence  contained  therein  is  en- 
tirely foreign  to  the  subject  before  the  court  on  this  hearing. 
In  some  particulars  the  amended  petition  is  denied  by  the  de- 
fendants, but  so  far  as  the  enforcement  of  the  fertilizer  statutes 
is  concerned  the  amended  petition  practically  remains  admitted. 

The  statutes  concerning  the  regulation  of  the  fertilizer  busi- 
ness in  Ohio  are  contained  in  Sections  4446a  to  4446i,  and  Sec- 
tion 702,  Revised  Statutes.  The  statutes  require,  among  other 
things,  that,  before  any  sale  of  fertilizer,  a  certificate  shall  be 
affixed  on  the  outside  of  each  package  stating  the  number  of 
pounds,  the  name  or  trade-mark,  the  name  of  the  manufacturer, 
the  place  of  manufacture,  and  chemical  analysis  of  certain 
ingredients,  and  that  a  certified  copy  of  such  certificate  shall  be 
filed,  and  a  sealed  glass  jar  containing  a  sample  of  not  less  than 
one  pound  of  fertilizer  shall  be  deposited  with  the  secretary  of 
the  Ohio  State  Board  of  Agriculture,  with  an  affidavit  that 
such  jars  contains  a  fair  sample;  that  the  manufacturer,  or  im- 
porter or  agent  shall  pay  annually,  on  May  first,  a  license  of 
.^20  on  each  brand  to  said  secretiiry,  **for  the  privilege  of 
selling  or  offering  for  sale  within  the  state*';  that  all  analyses 
of  fertilizer  shall  be  made  annually  by  or  under  direetitm  of  said 
secretary,  and  paid  out  of  funds  derived  from  lisense  fees;  that 
said  secretary  shall  publish  annually  a  report  of  such  analyses, 
and,, moneys  reetuved  and  expended  therefor,  and  the  surplus 
shall  be  placed  to  the  credit  of  the  agricultural  fund;  that  any 
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person  offering  or  exposing  for  sale,  or  selling  fertilizer  with- 
out complying  with  Sections  4446a  to  4446c,  or  permitting  an 
analysis  to  be  attached  to  any  package  stating  a  larger  percentage 
of  the  constituents  than  it  really  contains,  shall  be  subject  to 
a  penalty  of  not  less  than  $200  for  the  first,  and  not  less  than 
$500  for  every  subsequent  offense,  to  be  recovered  by  civil  action 
brought  by  said  secretary  in  the  name  of  the  state,  and  the  pen- 
alties recovered  shall  be  paid  into  the  state  treasury  to  the  credit 
of  the  general  revenue  fund;  that  said  secretary,  or  any  per- 
son by  him  deputized,  is  empowered  to  select  from  any  package 
of  fertilizer  exposed  for  sale,  not  to  exceed  two  pounds,  for  the 
purpose  of  analysis  and  comparison  with  the  certificate  and  the 
samples  deposited  with  said  secretary.  Besides  there  is  a 'crimi- 
nal statute,  Section  7002,  providing  a  punishment  for  non-com- 
pliance with  first  three  of  the  above  named  sections. 

Many  grave  and  difficult  constitutional  questions  concerning 
the  validity  of  the  present  fertilizer  statutes  are  raised  by  the 
amended  petition.     Some  of  them  are: 

1.  Whether  the  prerequisite  requirement  that  the  license 
fee  of  $20,  annually,  on  each  brand,  shall  be  paid  by  the  manu- 
facturer, etc..  '*  for  the  privilege  of  selling  or  offering  for  sale 
within  the  state,''  is  or  is  not  violative  of  Section  8  of  Article  I 
of  the  Constitution  of  the  United  States  conferring  upon  Con- 
gress power  to  regulate  commerce  among  the  several  states. 

2.  Whether  the  power  vested  in  the  secretary,  or  any  person 
deputized  by  him,  to  select  from  any  package  exposed  for  sale 
a  quantity  not  exceeding  two  pounds,  for  analysis  and  compari- 
son with  the  sample  deposited  with  the  secretary,  is  or  is  not  an 
arbitrary  and  discriminatory  Exercise  of  police  power  amounting 
to  a  taking  of  property  without  due  process  of  law,  and  in  the 
impairment  of  property  rights  protected  by  the  Fourteenth 
Amendment  of  the  United  States. 

3.  Whether  the  exercise  of  the  power  last  named  is  or  is  not 
a  clear  violation  of  the  Bill  of  Rights,  as  well  of  the  Constitu- 
tion of  Ohio  as  of  the  United  States,  declaring  the  right  of  prop- 
erty to  be  inviolate  :and  prohibiting  the  tiikinb  of  such  property 
for  public  use  without  just  compensation ;  for  clearly  if  it  can 
not  be  taken  for  public  use  without  compensation,  it  can  not  be 
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taken  for  private  use,  nor  could  it  be  taken  were  there  no  con- 
stitutional provision  on  the  subject.  See  Reese  v.  Treasurer  of 
Wood  County,  8  0.  S.,  333,  345;  Shaver  v.  Starreti,  4  O.  S., 
494,  498. 

4.  Whether  the  said  license  fee  is  or  is  not  a  tax,  levied  in 
contravention  of  the  Ohio  Constitution. 

5.  Whether  the  fertilizer  law  as  it  now  exists,  and  which 
Uad  no  force  and  was  void,  in  that  it  sought  to  confer  the  exercise 
of  public  functions  upon  the  secretary  of  the  former  board,  which 
has  been  held  by  this  court  to  be  without  authority  in  the  prem- 
ises, is  or  is  not  revived  by  th^  new  act  of  May  1st,  1908,  creat- 
ing the  present  board,  so  that  what  was  an  inoperative  and  void 
statirte  as  to  the  former  secretary  is  made  operative  and  valid 
as  to  the  present  secretary.  The  act  of  May  1st,  1908,  so  far 
as  conferring  power  and  imposing  duties  on  the  secretary  with 
regard  to  the  present  fertilizer  law  is  a  complete  blank.  While 
it  confers  powers  on  the  new  board,  it  confers  none  on  the  secre- 
tary ;  and  whether  it  can  be  said  that  the  present  fertilizer  stat- 
ute which  was  void  and  had  no  force,  because  it  conferred  pow- 
ers on  a  person,  not  a  state  officer,  to  perform  sovereign  function, 
now  becomes  operative  by  the  appointment,  under  a  new  legisla- 
tive act,  of  a  secretary,  who  was  not  contemplated  by  the  pres- 
ent fertilizer  law,  is  to  my  mind  a  novel  and  intricate  question. 

These  are  some  of  the  problems  to  be  solved,  before  the  present 
secretary  can  safely  attempt  enforcement  of  the  fertilizer  stat- 
utes. Notwithstanding  the  serious  legal  obstacles  confronting 
defendants  in  the  i)roper  enforcement  of  the  fertilizer  statutes, 
vexatious  litigation  and  a  multiplicity  of  suits,  both  civil,  crimi- 
nal and  quasi  criminal  are  thre&tened  by  them  as  against  the 
plaintiff,  and  its  agents,  which  are  liable  to  cause  immediate, 
certain  and  great  i)eeuniary  lo«,s,  expense  and  hardships  to 
plaintiff,  and  result  in  irreparable  injury.  And  the  object  of 
the  prehminary  injunction  applied  lor  is  to  prohibit  the  inva- 
sion by  defendants  of  plaintiff  s  rights  of  property  by  the  en- 
forcement of  the  alle^ced  unc'onsilitutional  law,  until  its  right 
to  a  permanent  injunction  may  be  fully  heard  and  determined 
by  the  court.  That  a  permanent  injunction  will  be  decreed  to 
prohibit  the  invasion  of  such  rights  is  too  well  settled  to  need 


NISI  PRIUS  REPORTS— NEW  SERIES.  865 

1909.]  Chemical  Co.  v.  Calvert. 


authorities  in  support  of  the  proposition.  Among  some  of  them 
however,  are:  Davis  &  Farnum  Manufacturing  Co,  v.  Los 
A^igeles,  189  IT.  S.,  207,  217;  Dobbins  v.  Los  Angeles,  195  U.  S., 
228,  241;  City  of  Hutchinson  v.  Beckham,  118  Fed.,  399,  402; 
Oreenwich  Insurance  Company  v.  Carrolly  125  Fed.,  121,  126; 
Camden  Interstate  Railway  Company  v.  Catlettsburg,  129  Fed., 
421,  430. 

The  question  remaining  is  as  to  whether  the  court  is  author- 
ized to  grant  a  preliminary  injunction  in  the  case  made,  even 
where  the  questions  involved  are  those  of  law,  namely,  the  con- 
stitutionality of  the  legislative  acts,  or  any  of  them,  challenged 
by  the  plaintiff  in  its  amended  petition,  A  preliminary  injunc- 
tion is  a  provisional  remedy,  and,  as  far  as  possible,  it  is  al- 
lowed or  disallowed,  as  the  case  may  be,  without  the  intention 
on  the  part  of  the  court  of  forecjisting  what  may  be  the  final 
decree  on  full  hearing.  And  on  the  question  of  allowing  such  an 
injunction  the  relative  rights  of  the  parties%  and  the  injury  to 
each  by  its  allowance  or  disallowance  are  proper  matters  for 
consideration.  The  rights  and  duties  of  the  defendants,  and 
especially  the  secretary  of  the  board,  are  to  enforce  the  ferti- 
lizer laws,  if  constitutional,  by  requiring  the  payment  of  license 
fees,  the  deposit  of  samples  of  the  various  brands  of  fertilizer, 
the  inspection  and  st^leotion  of  samples  of  fertilizer  on  sale,  the 
publications  of  analyses  of  fertilizer,  etc.,  the  recovery  by  suit 
of  license  fees  and  penalties  for  non-compliance  with  the  law, 
and  other  incidental  duties  imposed  by  statute*.  These  rights 
and  duties,  if  nU  enforced  ^is  to  the  plaintiff  until  a  full  hear- 
ing may  be  had,  will  entail  no  loss  to  the  defendants  other  than 
what  may  be  compensated  in  for  money,  and  may  be  protected 
by  proper  bond.  Whereas,  if  the  defendants  be  permitted  to 
enforce  the  fertilizer  statutes  against  the  plaintiff  to  the  ex- 
tent warranted  by  their  letter  (and  the  court  miust  presume  that 
the  defendants  will  perform  their  respective  duties  in  the  prem- 
ises), such  enforcement  is  liable  to  result  in  a  complete  wreck- 
ing of  plaintiff's  business,  and  heavy  loss  of  its  property. 
Whether  the  plaintiff  will  or  will  not  put  in  a  spurious  article 
of  merchandise  on  the  market — a  matter  seriously  disputed  by 
the   plaintiff — and   therel)y   perpetrate  frauds  upon   customers, 
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they  have  their  remedies  against  the  plaintiflf,  whether  the  fer- 
tilizer law  is  or  is  not  enforced  by  the  defendants.  The.  pre- 
sumption is  that  the  plaintiff  will  not  commit  such  a  fraud; 
and,  besides,  the  publicity  already  given  these  matters  in  dis- 
pute and  the  competition  among  dealers  ought  to  prevent  any 
serious  fraud  being  practiced  upon  customers.  Furthermore 
the  prevention  by  a  preliminary  injunction  of  the  enforcement 
by  the  defendants  as  against  the  plaintiff  of  the  fertilizer  stat- 
utes in  no  ways  interferes  with  the  rights  and  duties  of  the 
board  and  its  members  in  all  other  matters  lawfully  imposed 
upon  them.  And  unless  other  manufacturers  and  dealers  in 
fertilizer  see  fit  to  prevent  the  enforcement  of  these  statutes  the 
board  may  at  its  peril  enforce  the  statutes  as  against  them. 

The  situation,  therefore,  presents  a  question  of  the  relative 
convenience  or  inconvenience  to  these  parties  by  the  allowance 
or  dmllowanoe  of  a  temporary  injunction,  and  I  am  satisfied 
that  the  discretion  of  the  court  should  be  exercised  in  favor  of 
allowing  a  temporary  injunction,  if  it  can  be  allowed  when 
purely  questions  of  law  are  involved,  and  especially  constitu- 
tional questions.  It  is  the  law  that  whenever  the  questions  of 
law  or  fact  to  be  ultimately  determined  in  an  equity  suit  are 
grave  an.d  difficult,  a  preliminary  injunction  to  maintain  the 
status  quo  may  properly  issue,  especially  where  the  injury  to 
the  moving  party  will  be  immediate,  certain  and  great  if  it  is 
denied,  while  the  loss  or  injury  to  the  opposing  party  will  be 
comparatively  small  and  insignificant  if  granted.  See  Newton 
V.  Lew:s,  79  Fed.,  715;  Z>.  cf-  R.  G.  R,  Co.  v.  United  States,  124 
Fed.,  156;  Harriman  v.  Northern  Securities  Company,  132  Fed. 
464. 

If  a  ctise  involving  grave  and  intricate  questions  of  law  en- 
titles the  plaintiff,  in  a  proper  case,  to  a  preliminary  injunction, 
I  am  unable  to  see  why  the  fact  that  they  may  be  constitutional 
questions  sljould  make  any  difference  in  the  rule.  Although 
the  constitutionality  or  unconstitutionality  of  a  legislative  act  is 
a  pure  question  of  law,  I  am  of  opinion  that,  in  a  proper  case, 
where  such  questions  of  law  only  are  to  be  determined  by  court, 
it  will  grant  a  preliminary  injunction  to  preserve  the  status  quo, 
in  order  that  the  court  may  ultimately  determine  the  rights  of 
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the  parties.  Frequent  examples  of  such  injunctions  may  be 
found  in  street  assessments  and  tax  cases,  and  many  other  classes 
of  e^ses  might  be  cited.  In  fact,  the  only  feasible  way  to  settle 
like  questions  to  those  at  bar  is  by  first  allowing  a  temporary  in- 
junction, in  order  to  give  the  court  time  to  deliberate  upon  the 
intricate  legal  questions  involved' and  arrive  at  a  just  conclusion. 
And  this  is  especially  so,  where  by  staying  the  hand  of  the  de- 
fendan'ts  comparatively  small  danuage  will  be  done,  whereas  by 
allowing  the  defendants,  without  limit,  to  pursue  the  plaintiff 
under  the  statutes,  irreparable  injury  would  result,  causing 
wreck  and  ruin  of  property  rights, 

I  have  gone  into  the  questions  raised  by  the  plaintiff's  plead- 
ing far  enough  to  convince  me  that  the  defendants'  rights  in 
the  premises  are  not  free  from  doubt,  in  several  particulars  here- 
tofore pointed  out.  On  the  contrary,  the  case  made  by  the 
amended  petition  presents  strong  claims  for  equitable  inter- 
ference, and  the  plaintiff's  cours.»  in  seeking  an  injunction  is 
highly  proper  to  test  the  question  involved.  As  was  said  in  the 
opinion  in  'The  City  of  Hutchin.wu  v.  Beckham,  supra,  **the  com- 
plaint •  •  •  may  be  appropriately  termed  *  a  bill  of 
peace.'  ''  It  is  filed  to  obtain  a  definite  determination  that  the 
fertilizer  statutes  complained  of  are  void;  also  to  prevent  hara»ss- 
ing  litigation  and  to  establish  the  plaintiffs'  rights  to  transact 
its  business  without  complying  with  the  alleged  void  statutes. 
While  the  court  will  not  undertake  to  determine  the  ultimate 
rights  of  the  parties,  it  is  sufficient  to  say  that  a  fair  question 
is  raised  as  to  the  existence  of  the  right  of  the  plaintiff  to  the 
injunction  demanded,  and  it  makes  a  case  of  probable  right 
justifying  the  preservation  of  the  plaintiffs'  property  in  quo 
status  during  the  pendency  of  the  statute,  and  until  the  case 
can  be  deliberately  heard  and  finally  determined  upon  the  issues. 
The  right  of  the  defendants,  and  especially  the  secretary,  under 
the  fertilizer  statutes,  to  take  the  plarntiffs'  property  without 
compensation,  and  to  compel  the  payment  annually  of  a  license 
fee  for  the  privilege  of  selling,  where  plaintiff  is  doing  a  local 
and  interstate  business,  has  the  appearance  of  an  unlawful 
exaction  from  plaintiff  which  it  at  least  should  have  the  right 
to   have    determined   ])efore    its    property   rights   are   seriously 
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impaired  by  non-compliance  with  the  statutes.  The  court  recog- 
nizes the  right  of  a  state  to  enforce  inspection  laws,  to  charge 
fees  therefor,  and  <to  impose  penalties  under  the  same ;  but  I  am 
unable  to  see  without  further  enlightment,  in  such  a  case  as  this, 
how  the  state  can  take  property  or  can  abridge  the  privilege  of 
selling  without  interference  witt  'the  due  process  clause  and  the 
interstate  commerce  clause  respectively  of  the  United  States 
Constitution,  as  well  as  with  the  Constitution  of  the  state.  The 
case  of  Southern  Express  Company  v.  Mayor,  etc.,  of  Emsley, 
116  Fed.,  756,  is  instructive  on  the  subject  of  the  state's  inter- 
ference with  interstate  business,  and  involves  the  principles  in 
case  at  bar. 

The  matter  remaining  is  as  to  the  extent  of  the  preliminary 
injunction.  The  court  is  of  the  opinion  that  a  preliminary  in- 
junction should  be  allowed  restraining  and  enjoining  the  de- 
fendan'ts  and  each  of  them  from  collecting  or  seizing  any  of  the 
goods  manufactured,  owned  or  sold  by  the  plaintiff,  or  from  en- 
tering upon  the  premises  where  same  are  stored,  from  drawing 
any  samples  therefrom,  from  requiring  or  compelling  or  at- 
tempting to  require  or  compel  the  plaintiff  to  pay  said  license 
fees  for  said  brands,  from  preparing,  publishing,  or  circulating 
any  bulletin,  pamphlet,  or  report,  or  statement,  under  or  by 
virtue  of  their  claim  of  authority  as  members,  or  secretary  of 
the  said  state  board  of  agriculture,  as  or  such  board,  reflecting 
either  directly  or  indirectly  upon  or  injuriously  impairing  the 
plaintiffs'  right  to  prosecute  or  conduct  its  business,  and  from 
in  any  way  interfering  with  the  plaintiffs'  said  business  on  ac- 
count of  its  refusal  to  pay  said  license  fees  or  otherwise  comply 
with  said  acts  of  the  Legislature,  and  it  is  so  ordered.  Excep- 
tion bv  the  defendants. 
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BMNCINC  IN  PARTIES  PLAINTlPr  WHO  HAVE  NOT 

ELECTED  TO  SUE. 

Common  Pleas  Court  of  Hamilton  County. 
The  Kidder  Press  Co.  v.  The  United  Wrapping  Machine  Co. 

Decided,  April,  1909. 

Parties — Discretion  of  Court  with  Reference  to  Bringing  in  New  Par- 
ties— Controversies  the  Court  can  not  Require  to  be  Litigated — 
Sections  5006  and  5013. 

Under  the  rule  that  a  plaintiff  can  not  be  compelled  to  admit  to  the  ac- 
tion he  has  Instituted  parties  as  being  liable  to  him  other  than  those 
he  has  chosen  to  sue,  a  purchaser  of  machinery,  against  whom  an 
action  for  recovery  of  the  price  thereof  has  been  brought  by  the 
manufacturer,  can  not  bring  in-  as  a  defendant  a  third  party  to 
whom  he  has  sold  the  same  machinery  under  an  agreement  whereby 
this  third  party  was  to  fulfill  the  contract  for  payment  previously 
entered  into  between  the  defendant  and  the  manufacturer. 

Cohen  <&  Mack,  for  the  motion. 
Murray  Seasongood,  contra. 

Gorman,  J. 

Heard  on  motion  of  the  A.  II.  Pugh  Printing  Co.  to  set  aside 
entry  and  be  dismissed. 

The  plaintiff  in  its  petition  and  amended  petition  seeks  to 
recover  from  the  defendant,  the  United  Wrapping  Machine  Co., 
$9,350,  the  price  of  a  certain  printing  press  and  machinery  at- 
tached thereto,  sold  to  said  defendant  on  June  23,  1903,  under  a 
certain  contract  in  writing  attached  to  and  made  a  part  of  the 
petition  and  amended  petition;  said  machinery  by  the  terms  of 
said  Contract  was  to  be  delivered  to  said  defendant  at  Chicago, 
on  or  before  December  1,  1903. 

The  defendant,  the  United  Wrapping  Machine  Co.,  has  filed 
an  answer  and  cross-petition  and  a  counter-claim.  By  the  an- 
swer it  denies  all  the  material  allegations  of  the  petition.  By 
way  of  counter-claim  against  the  plaintiff  the  said  defendant  sets 
up  facts  whereby  it  claims  to  have  been  damaged  in  the  sum  of 
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$24,500  by  reason  of  plaintiff's  failure  to  perform  its  contract 
sued  upon  and  attached  to  its  petition. 

By  way  of  cross-petition  against  the  A.  H.  Pugh  Printing  Co., 
which  company  was  not  made  party  defendant  by  plaintiflGs  but 
was  brought  in  by  defendant  by  application,  ex  parte,  to  this 
court,  the  defendant,  the  United  Wrapping  Machine  Co.,  sets  up 
that  it  entered  into  a  contract  with  said  the  A.  H.  Pugh  Print- 
ing Co.  on  November  23,  1904,  which  contract  is  in  writing  and 
attached  to  the  cross-petition,  whereby  the  A.  H.  Pugh  Printing 
Co.  purchased  said  printing  press  and  machinery  so  purchased 
by  said  defendant,  th^  United  Wrapping  Machine  Co.,  from 
plaintiff,  the  Kidder  Co.,  more  than  one  year  prior  to  the  sale 
thereof  by  defendant,  the  United  Wrapping  Machine  Co.,  to  the 
A.  H.  Pugh  Printing  Co.,  and  in  its  cross-petition  the  defend- 
ant prays  that  the  A.  H.  Pugh  Printing  Co.  be  made  party  to 
this  action ;  that  summons  issue  against  it  and  that  said  the  A. 
H.  Pugh  Printing  Co.  be  required  to  plead  herein  and  defend 
this  action,  and  that  in  the  event  that  plaintiff  recover  herein 
against  defendant,  that  then  the  defendant  in  this  action  may  re- 
cover any  such  amount  from  said  the  A.  11.  Pugh  Printing  Co. 

The  right  of  the  defendant  to  recover  over  against  the  A.  H.* 
Pugh  Printing  Co.  is  based  upon  a  provision  in  its  contract  of 
November  23,  1904,  with  the  A.  H.  Pugh  Printing  Co.,  to  the 
effect  that  after  the  installation  in  the  plant  of  the  A.  H.  Pugh 
Printing  Co.  of  said  press  and  machinery  the  A.  H.  Pugh  Print- 
ing Co.  is  to  fullfill  the  defendant's  contract  made  June  23, 1903, 
with  the  Kidder  Co.,  and  pay  to  the  Kidder  Co.  the  sum  of  $9,350 
should  said  press  in  sixty  days  meet  the  requirements  by  said  con- 
tract set  forth.  Then  follows  many  other  conditions  in  the  con- 
tract between  defendant  and  the  A.  H.  Pugh  Printing  Co. 

At  the  time  the  answer,  counter-claim  and  cross-petition  were 
filed  an  entry  was  made,  on  the  ex  parte  application  of  defendant 
by  Judge  Charles  J.  Hunt  of  this  court,  setting  forth  that  the  A. 
H.  Pugh  Printing  Co.  has  some  interest  in  this  cause,  and  it  is 
ordered  that  said  company  be  and  it  hereby  is  made  a  party  to 
this  action,  and  that  summons  issue  against  said  company  on  the 
cross-petition  of  the  .defendant,  the  United  Wrapping  Machine 
Co.,  all  of  which  was  accordingly  done. 
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The  A.  H.  Pugh  Printing  Co.  now  moves  the  court  to  set  aside 
said  entry  and  to  dismiss  it  from  this  action. 

The  court  is  of  the  opinion  that  the  A.  H.  Pugh  Printing  Co. 
is  neither  a  necessary  nor  a  proper  party  to  this  action,  and  that 
the  motion  should  be  granted  and  the  entry  set  aside,  and  the  A. 
H.  Pugh  Printing  Co.  dismissed  from  the  action  for  the  rea- 
sons following : 

The  only  sections  of  the  code  under  which  this  company  could 
be  brought  in  and  required  to  plead  are  Sections  5006  and  5013, 
and  these  are  the  sections  relied  upon  by  counsel  for  defendant 
for  the  warrant  of  the  oouft  in  bringing  in  this  new  party. 

Now  the  contract  sued  upon  in  the  petition  is  an  entirely 
different  contract  from  the  one  made  between  the  defendant  and 
the  A.  H.  Pugh  Printing  Co.,  and  was  entered  into  more  than 
a  year  after  the  execution  of  the  first  contract.  The  A.  H.  Pugh 
Printing  Co.  is  not  a  party  to  said  first  contract  remotely  or 
nearly,  and  is  no  way  liable  on  or  under  that  contract. 

The  Kidder  Co.,  plaintiff,  is  not  a  party  to  the  second  contrac»t, 
and  is  no  way  connected  therewith,  unless  it  be  that  it  is  a  con- 
tract  made  for  its  benefit  by  the  parties  thereto.  But  it  does  not 
appear  that  the  plaintiff  assented  to  said  second  contract  or 
elected  to  accept  its  benefits.  If  it  had  done  so  it  might  have 
sued  the  A.  H.  Pugh  Printing  Co.  thereon  or  thereunder,  which 
it  ha3  not  done,  nor  can  it  be  compelled  to  do  so. 

Section  5006  provides  for  making  any  person  a  defendant  who 
has  or  claims  an  interest  adverse  to  plaintiff  or  who  is  a  necessary 
party  to  a  complete  determination  or  settlement  of  a  question  in- 
volved in  the  controversy. 

Section  5013  provides  that  the  court  may  determine  any  con- 
troversy between  the  parties  before  it,  when  it  can  be  done  with- 
out prejudice  to  the  rights  of  others,  or  by  saving  their  rights: 
but  when  a  determination  can  not  be  had  without  the  presence 
of  other  parties  the  court  may  order  them  to  be  brought  in,  or 
dismiss  the  action  without  prejudice. 

Section  5070  can  not  be  invoked  because  that  section  applies 
to  bringing  in  new  parties  to  determine  a  counter-claim,  and  the 
A.  H.  Pugh  Co.  is  not  brought  in  or  claimed  to  be  brought  in  to 
aid  in  the  determination  of  the  counter-claim  set  up  in  the  an- 
swer and  cross-petition. 
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It  has  been  held  in  the  ease  of  Penn  v.  Hayward,  14  0.  S.,  302- 
306,  that  the  effect  of  Sections  5006  and  5013  is  to  vest  in  the 
court  a  legal  discretion  to  say  when  a  suit  may  proceed 
without  drawing  into  its  vortex  all  parties  interested  in  the 
questions  involved  in  it.  *  *  *  But  this  discretion  mast  be 
exercised  with  due  regard  to  established  rules.     •     •     • 

It  ha.s  been  held  that  the  power  of  the  court  to  bring  in  ad- 
ditional parties  by  virtue  of  a  statute  similar  to  our  Section  5018, 
does  not  apply,  where  the  plaintiff  *s  right  to  maintain  the  action 
depends  on  the  presence  of  such  additional  party.  Newman  v, 
Marvin,  12  Ilun.,  236 ;   McMahon  v.  Mien,  12  How.  Pr.,  39. 

The  language  of  Section  5013,  ''the  court  may  determine 
any  controversy  between  the  parties  before  it,*'  does  not  mean 
that  defendants  can  compel  each  other  to  litigate  and  settle 
controversies  between  each  other.  Meek  v.  Breckenridge,  29  0. 
S.,  642 ;   Cincinnati  v.  Brackman,  35  0.  S.,  289. 

And  an  answer  asking  relief  against  a  co-defendant  is  de- 
murrable.   Joyce  V.  Orowney,  154  Mo.,  253. 

But  if  there  were  a  counter-claim  asserted  by  one  defendant 
against  another  this  last  rule  would  not  apply. 

In  an  action  for  money  (such  as  the  one  in  the  case  at  bar) 
new  parties  can  not  be  brought  in  by  a  defendant  a.s  being  liable 
over  to  him  because  the  plaintiff  can  not  be  compelled  to  admit 
parties  as  being  liable  other  than  those  he  has  chosen  to  sue. 
Chapman  v.  Forbes,  123  N.  Y.,  532. 

The  maker  of  a  note  being  sued  by  an  indorser  can  not  bring 
in  a  stranger  who  agreed  with  him  to  pay  the  note.  Foster  v. 
Wise,  46  0.  S.,  20-27 ;  Hinkle  v.  Hinkle,  20  Ind.  App.,  384. 

But  one  who  is  a  surety  may  notify  his  principal  to  defend  and 
thus  bind  his  principal  by  the  result,  and  this  may  be  what 
counsel  for  defendant  has  in  mind,  but  the  right  does  not  ex- 
tend so  far  as  to  bring  in  the  surety  unless  he  has  been  sned  by 
the  plaintiff.    Bank  v.  Bank,  68  0.  S.,  43-50. 

If  we  consider  the  defendant  company  the  principal  in  its  con- 
tract with  the  Kidder  Press  Co.  and  the  A.  H.  Pugh  Printing 
Co.  the  guarantor  by  virtue  of  its  contract  with  the  defendant, 
then  we  would  in  this  case  have  an  action  by  the  plaintiff  against 
one  (defendant)  for  the  price  of  goods  sold  and  delivered;   and 
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this  action  could  not  he  joined  with  a  suit  against  another  (the 
A.  H.  Pugh  Printing  Co.)  on  his  promise  to  the  first  defendant 
to  pay  said  debt  to  plaintiff.  Sanderson  v.  Clason,  13  Minn., 
879;  Addicken  v.  Schruble,  45  la.,  315. 

If  we  consider  that  the  A.  H.  Pugh  Printing  Co.  by  virtue  of  its 
contract  with  defendant  has  agreed  to  indemnify  defendant, 
then  defendant  can  not  maintain  an  action  against  the  A.  II. 
Pugh  Co.  until  a  judgment  is  rendered  against  defendant.  Fralt 
V.  Walworth,  15  C.  C,  412. 

The  cases  cited  by  counsel  for  defendant  in  his  brief  (Kcsor  v. 
McKcnzi(\  2  Disney,  210,  and  Keys  v.  McDonald,  1  Handy,  287) 
do  apparently  support  the  contention  of  defendant,  espetnally 
the  case  in  2  Disney,  and  on  account  of  thi?  high  character  of  the 
eminent  jurists  who  announced  these  decisions,  it  would  seem 
that  this  court  would  be  safe  in  following  these  precedents,  were 
it  not  for  the  fact  that  these  two  authorities  were  relied  upon 
in  the  case  of  Wilkins  v.  Ohio  National  Bank,  31  0.  S.,  565-568, 
and  not  approved  by  the  Supreme  Court,  but  a  rule  was  adopted 
contrary  to  that  laid  down  by  those  two  authorities;  and  we 
feel  more  bound  to  follow  the  rule  laid  down  by  the  court  in  the 
case  of  Wilkins  v.  Bank,  supra.  And  whan  it  is  borne  in  mind 
that  this  rule  was  applied  to  a  case  of  a  surety  upon  an  obliga- 
tion upon  which  the  name  of  the  principal  and  surety  appeared 
together  on  the  same  paper  and  no  question  as  to  the  suretyship, 
it  would  seem  that  the  case  at  bar  can  in  no  proper  view  of  the 
case  present  circumstances  calling  for  a  less  rigid  rule.  The  court 
in  the  syllabus  says: 

**  Where  the  holder  of  a  joint  and  several  obligation  elects  to 
sue  one  of  the  obligors  who  is  onlv*  a  surety  thereon,  it  is  not 
competent  for  the  defendant  by  cross-petition  or  otherwise*  to 
bring  in  his  principal  for  the  purpose  of  having  the  relation  of 
principal  and  surety  certified  under  Section  449  of  the  code 
(Section  5419,  Revised  Statutes),  although  the  holder  knew  that 
such  relation  existed.** 

Unless  the  judgment  against  the  defendant  by  the  Kidder 
Press  Co.,  if  it  should  obtain  a  judgment,  would  be  conclusive 
on  the  A.  II.  Pugh  Co.,  there  would  be  no  advantage  in  the 
defendant  having  that  company  vouchered  in  or  made  party  de- 
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feudant.  The  court  is  of  opinion  that  thfe  facts  disclosed  in  the 
case  at  biir  by  the  pleadings  would  make  out  such  a  case  as. that 
the  judgment  if  rendered  could  not  and  would  not  be  conclusive 
on  the  A.  H.  Pugh  Printing  Co.,  and  we  believe  that  this  con- 
clus'on  is  fully  supported  by  the  case  of  Koclsch  v.  Mixer ^s 
Admr.,  52  0.  S. 

Let  an  entry  be  made  setting  aside  the  order  making  the  A.  H. 
Pugh  Printing  Co.  a  party  defendant  and  it  may  be  dismissed 
with  its  costs. 


PROSECUTION  AGAINST  OWNKR  OF  BUILDING  ENCROACHING 

ON  STREET. 

Common  Pleas  Court  of  Franklin  County. 

C.  C.  Philbrick  v.  The  State  of  Ohio.* 

Decided,  March  18,  1909. 

Buildings — Projection  of,  into  Street — Prosecution  of  Owner — Abutters 
Can  Obtain  no  Rights  in  Street  by  Prescription — Estoppel — Evi- 
dence as  to  the  Position  of  Other  Structures — Monuments, 

In  a  prosecution  for  allowing  a  building  to  project  into  the  street,  it  is 
not  error  to  exclude  evidence  as  to  the  similar  position  of  other 
structures,  offered  for  the  purpose  of  showing  the  true  boundary 
line,  when  there  are  monuments  in  existence,  probably  erected  in 
accordance  with  the  original  survey  and  plat,  from  which  the  line 
can  be  determined. 

Addison,  Sinks  &  Babcock,  for  plaintiff  in  error. 
Marshal y  Wcinland  &  Iloover,  contra. 

Bigger,  J. 

This  case  comes  into  this  court  by  petition  in  error  from  the 
iiulgment  of  the  police  court.  The  defendant  below  was  found 
jruilty  of  obstructing  East  Broad  street  in  this  city  with  a  build- 
inj?  projecting  into  the  street  upon  the  north  side. 

*  Dismissed  by  the  Supreme  Court  for  want  of  preparation,  November 
18,  1908. 
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Very  elaborate  briefs  have  been  filed  and  a,  great  multitude 
of  cases  cited  pro  and  con  upon  the  questions  raised.  I  have 
read  these  briefs  very  carefully.  To  take  these  questions  up 
and  discuss  them  at  length  would  require  too  much  time.  Suf- 
fice it  to  say  that  the  answers  made  by  the  city  to  the  various 
contentions  of  counsel  representing  the  plaintiff  in  error  are,  in 
my  opinion,  a  sufficient  answer  to  the  contentions  made^  except 
as  to  one  question,  and  that  is  not  really  answered  by  counsel 
for  the  city.  That  is  the  question  as  to  whether  or  not  the  court 
below  erred  in  excluding  evidence  touching  the  position  of  other 
buildings  upon  the  north  side  of  Broad  street  in  the  vicinity  of 
the  building  in  question. 

Upon  tlie  trial  of  the  action  brought  in  this  court  by  the  city 
to  restrain  the  plaintiff  in  error  from  maintaining  this  struc- 
ture and  which  was  decided  adversely  to  this  plaintiff  in  error, 
the  court  admitted  the  evidence  as  to  the  position  of  these  other 
structures.  The  city  did  object  to  it  at  the  time,  but  it  was 
passed  upon  without  any  argument,  the  statement  being  made, 
as  the  court  understood  the  rule  in  such  cases,  it  was  competent 
to  show  the  location  of  any  such  structures,  upon  the  question 
of  the  true  boundary  lines  of  Broad  street. 

A  somewhat  careful  and  extensive  investigation  has  failed  to 
disclose  any  case  which  can  be  said  to  be  a  controlling  authority 
upon  this  question.  It  is  an  established  principle  of  law  that 
abutters  do  not  obtain  rights  by  prescription  to  maintain  such 
structures  which  encroach  upon  the  streets  of  a  municipality. 

It  is  true  in  the  old  case  of  (Jity  of  Cincinnati  v.  Evans,  it  was 
held  that  title  may  be  acquired  in  this  way,  but  there  have  been 
so  many  decisions  since  that  distinguish  it,  that  it  must  be  con- 
sidered in  so  far  as  the  doctrine  announced  in  that  case  was  con- 
cerned to  be  practically  overruled.  It  has  since  been  held  that 
while  the  decision  was  correct,  the  reasons  assigned  for  it  should 
have  been  that  of  estoppel  rather  than  title  by  prescription,  but 
that  could  only  give  title  to  those  who  had  so  occupied,  even  if 
that  still  be  the  doctrine  upon  that  question,  and  it  would  not 
give  the  right  to  others  than  those  who  had  so  occupied.  But  it 
still  leaves  the  question  as  to  whether  or  not  such  structures  are 
of  any  force  as  evidence  as  to  the  true  lines  or  boundaries  of 
Broad  street. 
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It  is  an  established  principle  that  when  monuments  are  once 
established,  located  in  accordance  with  the  original  survey  and 
plat,  that  they  must  be  given  controlling  effect.  Now,  in  this 
ease  it  appears  that  the  recorded  plat  of  the  city  of  Columbus 
was  long  ago  destroyed  by  fire.  It  is  in  evidence  that  the  State 
House  grounds  have  monuments  marking  the  northwest  and 
northeast  corners  which  are  of  stone,  having  a  copper  plug  in 
the  top.  and  those  have  stood  there,  according  to  the  testimony 
of  Mr.  Bowen,  as  long  as  his  memory  extends  back,  which  is 
to  about  1853  or  1854. 

On  considering  the  nature  of  those  monuments  and  their  of- 
fice as  marking  the  north  line  of  the  State  House  grounds,  it 
seems  to  me  that  they  must  be  received  and  given  controlling 
effct  as  marking  the  stmth  line  of  Broad  street,  which  is  the 
north  line  of  the  State  House  grounds.  If  anything  in  the  city 
or  in  the  state  can  be  taken  to  be  fixed  and  established  it  seems 
to  me  these  corners  must  be  so  considered,  and  undoubtedly  that 
was  the  view  of  the  court  below.  The  public  is  not  estopped  to^ 
claim  its  right  in  the  street  because  a  few  persons  may  have  en- 
croached upon  it. 

This  evidence  was  admitted  here  as  I  have  said,  upon  the  trial 
of  the  civil  suit,  but  was  not  considered  to  be  of  any  force  and 
effect  as  controlling  the  fixed  monuments  located  upon  the  south 
side  of  Broad  street.  If  that  was  the  view  of  the  court  below 
I  can  not  say  it  was  ih  error  in  so  ruling,  as  that  was  the  result 
which  I  arrived  at  after  considering  the  evidence  in  the  case  in 
this  court. 

I  am  not  at  all  clear,  to  say  the  least,  that  the  court  below  was 
in  error  in  excluding  this  evidence. 

The  judgment  of  the  court  below  will  therefore  be  affirmed. 
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CONSTRUCTION  OF  WLL  CREATINC  TRUSTS  IN 

R£AL£STATK. 

Common  Pleas  Court  of  Montgomery  County. 

Clarence  Kiefeb,  Trustee,  v.  Oscar  J.  Bard, 

Aministrator,  et  al. 

Decided,  1909. 

Wills — Construction  of  Devise  of  Real  Estate  in  Trust — Disposition  of 
Rents  and  Profits — Provision  for  Investments — Executory  Devises 
Where  Condition  has  Occurred — Passive  Trust. 

The  form  of  devise  adopted  by  the  testator  in  this  case  is  held  to  have 
created  by  Item  3  a  passive  trust  only,  the  true  construction  of 
which  is  that  after  the  payments  therein  provided  the  sums  left 
over  were  given  absolutely  to  the  son  named,  as  rents  and  profits 
from  the  real  estate  therein  devised,  which  devise  of  rents  and 
profits  carried  without  condition  the  fee  of  the  devised  real  es- 
tate; that  this  was  an  executory  devise,  and  the  condition  therein 
named  having  occurred,  the  equitable  fee  to  the  real  estate  therein 
described  in  said  item  is  in  the  minor  children  of  said  son,  now 
deceased,  share  and  share  alike,  the  title  whereof  descends  to  them 
directly  from  their  grandfather  under  said  Item  3. 
That  under  Item  5  of  said  will  the  daughter  therein  named  took  an 
equitable  fee  in  the  real  estate  therein  devised  in  trust,  defeasible 
by  a  condition  subsequent,  which  fee  simple  so  devised  became 
vested  in  said  daughter  subject  to  the  defeasance  aforesaid;  that 
the  gift  in  said  Item  5  is  an  executory  devise  subject  to  a  con- 
dition, and  that  the  equitable  fee  is  in  said  daughter  defeasible  on 
the  aforesaid  condition. 

Gottschall  &  Turner,  for  plaintiflFs. 
McMahon  &  McMahon,  for  cross-petitioners. 

Brown,  J. 

This  case  came  before  the  court  upon  a  petition  filed  by 
Clarence  Keifer,  trustee  under  the  will  of  William  P.  Callahan, 
deceased,  for  William  P.  Callahan  and  Frank  M.  Callahan,  mi- 
nor children  of  Charles  N.  Callahan,  who  was  a  son  of  William 
P.  Callahan,  deceased,  to  construe  certain  trusts  set  forth  in  items 
**third''  and  **fifth"  of  the  will  of  William  P.  Callahan,  de- 
ceased. 
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The  petition  recites  that  on  the  24th  day  of  June,  1899,  Wil- 
liam P.  Callahan  then  in  full  life  made  his  last  will  and  testa- 
ment, and  therein  disposed  of  all  of  his  real  and  personal  estate; 
that  he  died  on  the  17th  day  of  January,  1903,  leaving  surviving 
him  Elizabeth  Callahan,  his  widow,  Charles  N.  Callahan,  William 
K.  Callahan  and  Lilian  Blanche  Callahan  his  children ;  that  his 
said  will  was  probated  on  the  22d  of  January,  1903;  and  William 
K.  Callahan  was  duly  appointed  and  qualified  executor  of  said 
will  by  the  Probate  Court  of  Montgomery  County,  Ohio. 

Item  third  of  the  will  of  William  P.  Callahan,  deceased,  de- 
vised to  William  K.  Callahan  in  trust  for  the  use  and  benefit  of 
Charles  N.  Callahan  the  ground  and  buildings  known  as  the 
Callahan  Block  on  Main  street  in  Dayton,  Ohio,  to  hold  and 
care  for  and  rent,  and  after  payment  of  the  taxes,  repairs  and 
expenses,  to  pay  from  the  proceeds  to  Charles  N.  Callahan  in 
monthly  installments  the  sum  of  $3,000  each  and  every  year  for 
and  during  the  period  of  ten  years  after  the  death  of  William  P. 
Callahan,  and  $5,000  each  and  every  year  for  and  during  the  ten' 
years  succeeding  the  term  aforesaid;  and  to  invest  for  the  use 
of  the  said  Charles  N.  Callahan  any  sums  left  from  time  to 
time  after  the  payment  of  the  above  sums ;  and  at  the  end  of  said 
period  of  twenty  years,  that  William  K.  Callahan,  as  trustee,  or 
his  successor,  convey  said  real  estate  and  property  absolutely  to 
Charles  N.  Callahan,  if  living,  and  if  dead,  to  his  children  and 
heirs  share  and  share  alike. 

An  answer  and  cross-petition  was  filed  by  Mrs.  Lilian  Blanche 
Richards,  nee  Callahan,  the  daughter,  asking  the  construction 
by  this  court  of  item  fifth  of  said  will,  which  item  fifth  devised 
to  William  K.  Callahan  in  trust  for  the  use  and  benefit  of  Lilian 
Blanche  Callahan,  the  ground  and  building  known  as  the  Calla- 
han Bank  Building  in  Dayton,  Ohio,  to  care  for  and  rent,  and 
collect  the  rents  and  income  therefrom,  and  after  payment  of 
taxes,  repairs  and  expenses,  to  pay  from  the  net  proceeds  thereof 
to  Lilian  Blanche  Callahan,  in  monthly  installments,  the  sum  of 
$3,000  each  and  every  year  for  and  during  the  period  of  ten 
years  after  the  death  of  William  P.  Callahan,  and  $5,000  each 
and  every  year  for  and  during  the  ten  years  succeeding  the  pe- 
riod aforesaid,  and  carefully  and  safely  invest  for  the  use  and 
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benefit  of  the  said  Lilian  Blanche  Callahan,  and  her  heirs,  any 
surplus  received  from  said  rents,  and  at  the  end  of  said  period 
of  twenty  years,  the  said  William  K.  Callahan,  as  trustee,  or 
his  successor,  to  convey  the  said  real  estate  and  property  abso- 
lutely to  Lilian  Blanche  Callahan,  if  living,  and  if  not,  to  her 
children  or  her  heirs  equally. 

On  April  10th,  1903,  the  widow  and  heirs  being  disatisfied 
with  the  amount  of  money  to  be  paid  to  Charles  N.  Callahan 
and  Lilian  Blanche  Callahan  under  said  items  third  and  fifth  of 
the  will  of  William  P.  Callahan,  deceased,  and  the  widow  re- 
fusing to  accept  under  said  will  unleas  there  was  a  change  in  the 
amounts  so  payable  under  said  several  items,  an  agreement  was 
entered  into  between  Mrs.  Elizabeth  Callahan,  the  widow,  Charles 
N.  Callahan,  William  K.  Callahan  and  Lilian  Blanehe  Callahan, 
the  children  and  only  surviving  heirs  of  William  P.  Callahan, 
wherein  it  was  agreed  that  there  being  some  question  as  to  the 
true  construction  of  the  items  third  and  fifth  of  the  will  of  Wil- 
liam P.  Callahan,  deceased,  as  to  whether  the  limit  in  the  amounts 
to  be  paid  the  deviseas  in  said  will  from  the  rents,  and  of  the 
real  estate  therein  devised,  was  directory  or  mandatory,  and  as 
the  conditions  are  changed  since  the  will  was  executed  and  the 
reasons  for  the  restriction  no  longer  exist,  the  parties  signing  the 
agreement  authorized  and  empowered  William  K.  Callahan,  the 
executor  and  trustee  under  the  said  will,  and  his  successors  in 
oflSce,  if  he  shall  deem  the  same  necessary  and  proper,  to  pay  to 
said  Charles  N.  Callahan  the  full  amount,  less  taxes,  costs  and  ex- 
penses, collected  from  the  real  estate  described  in  item  third  of 
said  will,  and  to  pay  to  said  Lilian  Blanche  Callahan  the  full 
amount  less  taxes,  costs  and  expenses,  collected  from  the  real  es- 
tate described  in  item  fifth  of  said  will;  the  same  to  be  paid  in 
such  sums  as  said  trustee  might  deem  right  and  at  such  times  as  . 
said  devisees  should  ask  and  need  it. 

The  said  Charles  N.  Callahan  died  on  the  25th  of  August,  1903, 
leaving  his  two  minor  sons,  William  P.  Callahan  and  Frank  M. 
Callahan,  surviving  him. 

William  K.  Callahan  continued  as  executor  and  trustee  un- 
der the  will  of  William  P.  Callahan  until  his  death  on  the  11th 
of  May,  1907.    On  ^May  29th,  1907,  Oscar  J.  Bard  was  duly  ap- 
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pointed  and  qualified  as  administrator  de  bonis  non  with  the 
will  annexed  of  the  estate  of  William  P.  Callahan,  deceased,  and 
on  the  same  date  Mr.  Bard  was  also  appointed  trustee  under 
item  fifth  of  said  will  of  Mrs.  Lilian  Blanche  Richards,  the 
daughter. 

On  June  1st,  1907,  Clarence  Keifer,  the  plaintiff,  was  ap- 
pointed trustee  under  item  third  of  the  will  of  William  P.  Calla- 
han for  William  P.  Callahan  and  Frank  M.  Callahan,  minor  sons 
of  Charles  N.  Callahan,  deceased. 

All  the  parties  having  any  interest  whatever,  including  the 
unborn  heirs,  were  parties  defendant  in  this  cause,  and  were  be- 
fore the  court  either  by  waiving  the  issuing  and  service  of  sum- 
mons and  entering  their  appearance,  or  being  properly  served 
by  summons,  and  by  publication;  and  guardians  ad  litem  were 
appointed  for  the  minor  children  of  Charles  N.  Callahan,  and 
also  for  any  unborn  heirs  that  could  possibly  have  any  interest 
in  the  cause. 

From  the  testimony,  it  appears  that  under  the  agreement  of 
April  10th,  1903,  William  K.  Callahan,  during  his  lifetime,  paid 
such  amounts  from  the  rents  and  profits  from  the  real  estate  de- 
scribed in  items  third  and  fifth  to  the  beneficiaries,  as  they  might 
desire  and  need;  and  that  Clarence  Keifer,  the  successor  of 
William  K.  Callahan,  in  trust  for  the  minor  children  of  Charles 
N.  Callahan,  also  paid  under  said  agreement  of  April  IQth, 
1903,  larger  sums  than  were  provided  for  in  item  third  of 
said  will ;  that  Oscar  J.  Bard,  as  trustee  for  Mrs.  Lilian  Blanche 
Richards,  had  refused  to  pay  any  greater  sum  than  that  pro- 
vided in  item  fifth  of  said  will. 

The  testimony  also  shows  that  the  widow,  Mrs.  Elizabeth 
Callahan,  refused  to  accept  under  said  will  unless  the  agree- 
ment of  April  10th,  1903,  was  entered  into,  as  the  conditions  had 
very  materially  changed  from  the  time  that  the  will  was  made, 
the  24th  day  of  June,  1899,  and  desired  that  the  rents  from  the 
several  properties  be  paid  to  her  children,  the  beneficiaries  en- 
titled to  it. 

The  court  is  asked  to  give  a  true  construction  as  to  the  said 
items  third  and  fifth  and  to  determine  as  to  the  title  to  said  prop- 
erties, and  in  whom  the  said  title  vested  at  the  death  of  William 
P.  Callahan,  the  father. 
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It  is  clear  from  the  evidence  and  in  view  of  the  law  as  is 
found  by  the  court,  that  the  devise  and  gift  to  William  K. 
Callahan,  as  trustee  in  said  several  items  third  and  fifth,  created 
only  a  passive  trust  in  William  K.  Callahan,  and  the  true  con- 
struction of  said  item  third  as  to  the  investment  of  any  sums 
left  after  the  payment  of  the  sums  therein  provided  to  Charles 
N.  Callahan,  was  giving  to  Charles  N.  Callahan  absolutely  the 
rents  and  profits  from  the  real  estate  therein  devised,  which  de- 
vise of  rents  and  profits  without  condition  carried  the  fee  of 
the  devised  real  estate ;  and  that  the  gift  or  devise  in  said  item 
third  was  an  executory  devise,  and  the  condition  having  occurred, 
to-wit,  Charles  N.  Callahan  having  died  within  twenty  years,  the 
equitable  fee  to  the  real^estate  described  in  item  third  of  said  will 
is  in  William  P.  Callahan  and  Frank  M.  Callahan,  minor  defend- 
ants, children  of  the  said  Charles  N.  Callahan,  deceased,  share  and 
share  alike,  and  that  they  have  title  to  said  real  estate  directly 
from  William  P.  Callahan,  their  grandfather,  under  said  item 
third  of  said  will. 

Under  item  fifth  of  said  will,  Lilian  Blanche  Richards,  thd 
daughter,  took  an  equitable  fee  in  said  real  estate  so  devised  in 
trust  to  William  K.  Callahan,  defeasible  by  condition  subse- 
quent, to-wit,  the  death  of  Lilian  Blanche  Richards  within  the 
twenty  years;  and  the  fee  simple  in  said  real  estate,  so  devised 
in  item  fifth  of  said  will,  became  vested  in  said  Lilian  Blanche 
Richards  upon  the  death  of  her  father,  William  P.  Callahan,  sub- 
ject to  the  defeasance  as  aforesaid. 

The  gift  in  said  item  fifth  is  an  executory  devise  subject  to 
the  condition  that  Lilian  Blanche  Richards  die  within  twenty 
years,  and  the  equitable  fee  is  in  Lilian  Blanche  Richards  de- 
feasible upon  the  aforesaid  condition. 

I  further  find  that  the  payments  made  under  the  agreement  of 
April  10th,  1903,  by  William  K.  Callahan,  as  trustee  under 
items  third  and  fifth  of  the  will,  are  proper  credits  in  the  ac- 
counts of  William  K.  Callahan,  deceased,  and  the  payments  made 
by  Clarance  Keifer,  his  successor,  trustee  under  item  third  of  said 
will,  have  been  properly  made,  and  the  said  trustee  should  be 
credited  with  said  several  sums  paid  by  him  under  said  item  third 
of  said  will ;  and  he  is  to  be  allowed  the  same  in  the  settlement 
of  his  accounts  as  such  trustee. 
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It  is  evident,  then,  from  the  foregoing,  that  Oscar  J.  Bard, 
as  trustee  of  Lilian  Blanche  Richards,  and  Clarence  Keifer,  as 
trustee  of  William  P.  Callahan  and  Prank  M.  Callahan,  minor 
children  of  Charles  N.  Callahan,  are  simply  passive  or  dry  trus- 
tees, the  title  to  the  property  being  as  above  stated  all  the 
rents  and  profits  of  the  property  described  in  items  third  and 
fifth  of  said  will  being  payable  to  the  several  beneficiaries.  The 
title  to  the  said  properties  vested,  as  hereinbefore  stated,  in  said 
beneficiaries,  and  the  purposes  for  the  creation  of  said  trusts 
having  all  been  accomplished  and  all  the  parties  interested,  or 
that  might  be  interested  in  the  trust  property  being  in  existence 
and  before  the  court,  and  being  desirous  of  the  termination  of 
the  said  trusts,  the  same  ought  to  be  terminated,  and  the  trus- 
tee, Clarence  Keifer,  should  file  his  final  account  and  transfer 
the  moneys  and  investments  that  he  has  to  his  cestuis  que  trust, 
William  P.  Callahan  and  Prank  M.  Callahan  if  of  full  age,  or 
to  their  guardian  if  minors,  and  should  convey  by  deed  of  special 
warranty  the  said  premises  in  fee  simple  to  said  William  P. 
Callahan  and  Prank  M.  Callahan,  the  minor  children  of  Charles 
N.  Callahan,  deceased. 

I  further  find  that  Oscar  J.  Bard,  as  trustee  under  item  fifth  of 
the  will  should  also  file  his  final  account,  and  pay  the  moneys  on 
hand  and  transfer  the  investments  he  has  to  Lilian  Blanche  Rich- 
ards and  convey  to  Lilian  Blanche  Richards  the  property  de- 
scribed in  item  fifth  of  said  will,  subject  to  the  condition  that  in 
case  she  should  die  within  twenty  years  from  January  22d,  1903, 
then  the  title  in  fee  simple  in  and  to  said  premises  should  vest  in 
her  children,  or  in  default  of  children,  in  her  heirs;  the  said  deed 
to  convey  the  exact  interest  prescribed  in  said  will  and  each  trus- 
tee to  pay  one-half  the  costs  of  this  proceeding. 

Let  an  order  be  drawn  in  accordance  with  the  above. 
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AS  TO  BASING  MANSLAUGHTER  ON  VIOLATION  OF 

AN  ORDINANCE. 

Common  Pleas  Court  of  Franklin  County. 

The  State  op  Ohio  v.  Del  Colunsworth. 

Decided,  April  27,  1909. 

CHminal  Law — Manslaughter  Can  be  Predicated  on  Violation  of  State 
Lato  Only — No  Constitutional  Warrant  for  Making  Certain  Acts 
Criminal  by  Local  Laws — Uniform  Operation  of  Criminal  Laws-^ 
Where  Neglect  is  Charged  as  Shown  'by  Violation  of  an  Ordinance, 
the  Ordinance  Must  be  Pleaded. 

1.  To  constitute  manslaughter  the  accused  must  have  been  guilty  of 

the  commission  of  an  unlawful  act  made  so  by  state  law  resulting 
in  a  death.    The  violation  of  a  city  ordinance  is  not  sufficient. 

2.  An  ordinance  making  it  a  misdemeanor  to  cause  a  vehicle  to  collide 

with  a  person  is,  therefore,  not  admissible  as  evidence  in  a  prosecu- 
tion for  manslaughter  because  of  a  death  growing  out  of  such  a 
collision. 

Weber,  McCoy,  Game  &  Kiyig,  for  the  State. 
Edward  C.  Turner  and  Joh^i  A.  Connor,  contra. 

Heard  on  objection  to  the  introduction  of  a  city  ordinance  in 
support  of  an  indictment  for  manslaughter  where  the  accused,  in 
violation  of  the  same,  caused  his  vehicle  to  come  into  eoUisicm 
with  a  person,  resulting  in  his  ^eath. 

KiNKEAD,  J.  (orally). 

The  previous  action  by  another  branch  of  this  court  does  not 
embarrass  the  court.  In  considering  the  objection  interposed  to 
the  admission  of  the  ordinance  of  the  city  of  Columbus,  a  copy 
of  which  appears  in  the  indictment,  the  rule  that  one  judge  shall 
follow  the  decision  of  another  judge;  even  though  the  subsequent 
judge's  opinion  might  be  different  from  the  other,  is  not  in- 
volved. The  judge,  in  overruling  the  demurrer,  was  compelled 
to  do  so  becaus?  the  indictment  contained  a  charge  of  man- 
slaught/cr  independently  of  the  charge  of  violation  of  the  city 
ordinance. 
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The  question  involved  here  is  of  too  great  importance  to  war- 
rant a  trial  judge  by  any  judicial  interpretation  of  statutes,  penal 
in  character,  to  make  what  seems  to  me  an  apparent  extension 
beyond  what  has  been  determined  by  the  Supreme  Court. 

The  question  is  whether  or  not  the  violation  of  the  city  ordi- 
nance making  it  a  misdemeanor  in  disregard  of  its  provisions  to 
cause  a  vehicle  to  come  in  collision  with  a  person,  constitutes  in- 
voluntary manslaughter;  whether  or  not  Section  6811,  Revised 
Statutes,  properly  construed,  is  sufficient  to  warrant  the  charge 
of  homicide  or  of  manslaughter  for  a  violation  of  the  ordinance 
in  question.  No  fact  is  better  understood  in  criminal  law  than 
that  we  have  no  common  law  crimes  in  Ohio.  There  was  a  time 
when  the  bar  and  the  courts  in  Ohio  believed  and  considered  that 
there  was  in  this  state,  under  and  by  virtue  of  Section  6811,  two 
classes  of  involuntary  manslaughter.  The  judge  who  delivered 
the  charge  in  the  case,  reported  in  the  19th  Circuit  Court  Re- 
ports, which  was  a  case  where  the  accused  was  simply  exhibit- 
ing a  weapon  in  a  friendly  way,  and  it  accidentally  went  off, 
killing  his  friend,  charged  the  law  to  be  in  that  case  that  act  con- 
stituted involuntary  manslaughter,  but  the  circuit  court  in 
the  19th  Circuit  reversed  the  common  pleas,  and  held  in  so 
many  words  that  there  must  be  a  violation  of  a  penal  statute 
in  order  to  constitute  a  crime  of  manslaughter.  The  judge  who 
delivered  the  opinion  in  the  circuit  court  case  also  delivered  the 
opinion  in  Johnson  v.  State,  66th  Ohio  State,  p.  59. 

Ever  since  the  opinion  in  Johiisoyi  v.  State,  which  was  in  1902, 
I  have  thought  it  impossible  and  inadvisable  for  a  trial  court 
to  assume  the  responsibility  of  holding  that  a  violation  of  any- 
thing less  than  a  state  statute,  resulting  in  death,  constitutes 
manslaughter.  Sooie  referenC/C  has  been  made  to  what  has  been 
done  previously  by  members  of  this  court  in  other  cases.  Be 
that  as  it  may,  there  being  some  doubt  in  our  mind  just  what 
the  previous  rulings  were,  I  firmly  believe  that  manslaughter, 
as  it  has  been  defined  by  the  Supreme  Court,  means  that  a  party 
to  be  guilty  must  be  guilty  of  violating  some  state  law,  which 
act  causes  death. 

By  way  of  illustration,  for  instance,  we  may  consider  the 
violation  of  the  state  laws  now  regulating  automobiles.     If  a 
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man  in  running  an  automobile  violates  a  state  law,  and  by  rea- 
son of  such  negligent  violation  runs  into  another  and  causes 
his  death,  in  my  judgment  that  would  be  an  illustration  of  man- 
slaughter within  this  statute  as  defined  by  the  appellate  courts. 

In  the  crime  of  manslaughter  as  it  existed  in  common  law, 
there  were  two  classes  of  acts,  malum  in  se  and  malum  prohibi- 
turn.  The  unlawfulness  of  the  act  in  law  supplied  the  inten- 
tion, and  while  we  so  frequently  say  as  a  general  proposition 
that  no  crime  can  be  committed  unless  there  has  been  an  intent, 
it  does  not  mean  that  there  shall  be  an  actual  intent.  The  ex- 
ample mentioned  of  the  violation  of  the  state  law  regulating 
the  rate  of  speed  of  an  automobile  is  an  illustration  of  that  rule. 
The  unlawfulness  of  the  act  supplies  the  intent. 

There  is  another  very  potent  reason  which  may  be  advanced 
for  sustaining  the  objection  to  the  introduction  of  this  ordi- 
nance— and  it  goes  to  the  wisdom  of  the  rule  established  in  the 
two  decisions  by  the  Supreme  and  circuit  courts — that  the  con* 
stitutional  mandate  is  that  all  laws  of  a  general  nature  must 
have  a  uniform  operation  within  the  state,  and  some  very  great 
men  in  times  gone  by,  have  discussed  the  injustice  of  making 
acts  criminal  by  local  laws  within  townships  and  municipali- 
ties. The  very  purpose  of  one  provision  of  our  Constitution, 
as  shown  by  the  debates  of  the  persons  who  took  part  in  that 
convention,  was  to  stop  this  matter  of  having  a  crime  by  a  local 
law  in  one  locality  that  was  not  a  crime  in  another.  For  this 
reason  it  would  be  an  unwise  rule,  in  my  judgment,  to  allow  a 
crime  of  the  grade  of  manslaughter  to  be  predicated  upon  an 
ordinance  that  might  be  passed  by  any  municipality  in  the 
state.  You  can  readily  see  that  we  would  have  a  crime  of  man- 
slaughter in  the  city  of  Columbus,  and  it  would  not  be  a  crime 
outside  of  the  city  at  all.  The  village  of  Worthington  might 
have  an  ordinance  of  a  different  sort,  and  it  might  lead  to  the 
charge  of  manslaughter,  and  it  is  not  contemplated  that  any 
crime  against  the  state  of  such  a  character  shall  be  founded  upon 
any  such  basis.  And  on  that  consideration,  in  addition  to  the 
other  grounds  that  I  have  mentioned,  I  have  come  to  the  eon- 
clusion  that  the  violation  of  this  ordinance  is  what  would  haw* 
been  a  crime  at  common  law,  but  which  is  not  ii  crinio  within 
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the  laws  of  Ohio  as  they  have  been  construed  l\v  the  higher 
courts,  and  therefore  the  objection  is  sustained  and  the  ordi- 
nance will  not  be  admitted. 

There  is  another  reason  for  this  action.  The  rule  is  well  set- 
tled that  when  seeking  to  hold  any  one  responsible  in  damages, 
civilly,  by  way  of  a  charge  of  neglect  for  violating  an  ordinance, 
that  the  ordinance  must  be  specially  pleaded  and  proven  as  any 
other  fact;  and  when  it  comes  to  the  question  of  law  when  the 
6ourt  charges  the  jury,  the  ordinance  is  not  conclusive  upon 
the  question  of  fact  involved  as  to  whether  or  not  the  violation 
of  that  ordinance  in  a  particular  case,  is  a  negligent  act.  The 
violation  of  a  statute  is  prima  facie  or  per  se  an  act  of  neglect, 
but  this  is  not  so  in  case  of  violation  of  an  ordinance.  The  ordi- 
nance and  the  act  of  violation  must  be  submitted  to  the  jury. 
That  is  another  reason  for  the  inadvisability  of  extending  this 
crime  of  manslaughter  to  the  violation  of  a  city  ordinance. 

Mr.  King:  The  State  will  not  go  any  further  in  the  prose- 
cution of  this  case,  and  the  court  can  instruct  the  jury  in  ac- 
cordance with  the  decision  here,  because  there  are  no  common 
law  crimes  in  this  state,  and  negligence,  however  gross,  can  not 
be  a  crime,  and  it  must  rest  upon  some  statute  or  ordinance  as 
we  say,  making  that  conduct  penal.  Consequently,  if  this  is 
not  a  violation  of  the  law,  then  this  man  is  not  guilty  of  any  un- 
lawful act. 

The  Court:  Gentlemen  of  the  jury,  in  view  of  the  conclu- 
sion of  the  court  upon  the  question  of  law  involved,  there  is 
nothing  for  you  to  do  under  the  instructions  of  the  court  but 
to  render  a  verdict  acquitting  the  defendant.  You  will  select 
one  of  your  number  as  foreman,  and  a  verdict  will  be  handed  to 
you,  which  may  be  signed  and  returned.  There  is  no  necessity 
to  retire. 
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EQUITIES  ARISING  BY  REASON  OF  SERVICES  INURING  TO 

THE  BENEFIT  OF  THE  FUBUC. 

Common  Pleas  Court  of  Hamilton  County. 

William  G.  Caldwell,  a  Tax-Payer,  v.  Steven  B.  Marvin 

ET  AL. 

Decided,  May  18,  1909. 

OjBfice  and  OjBHoer — De  Jture  and  de  Facto  Boards  of  Education — De  Facto 
Board  Ousted  hy  Quo  Warranto— Appropriation  for  Counsel  Fees 
— Action  to  Enjoin  Payment — Contract  of  Employment  Invalid,  hut 
Obligation  may  be  Paid — Application  of  the  Burns  Law. 

1.  Although  a  contract  for  the  employment  of  counsel  is  invalid,  where 

made  hy  a  de  jure  board  of  education  to  test  the  title  of  the  de 
facto  board,  yet,  where  the  city  solicitor  espoused  the  cause  of 
the  de  facto  board,  and  the  court  has  upheld  the  contention  of  the 
relators  in  the  quo  warranto  proceeding,  the  mere  invalidity  of 
the  employment  is  so  far  overcome  by  equities  inuring  to  the 
benefit  of  the  public,  that  a  court  of  equity  will  not  interfere  with 
pajouent  of  the  moral  obligation  thus  incurred  by  enjoining  its 
satisfaction  out  of  the  public  treasury. 

2.  But  where  no  certificate  of  the  clerk,  that  the  funds  requisite  for 

the  payment  of  such  a  claim  were  in  the  treasury  and  unappro- 
priated, was  filed  prior  to  the  adoption  of  the  resolution  authoriz- 
ing payment,  as  required  by  Section  2834 &,  the  resolution  is  with- 
out effect  and  an  injunction  will  lie  against  such  payment. 

John  K,  Schimlfl  and  Ralph  R.  Caldwell,  for  plaintiff. 
Burch  (0  Johusou  and  Thorndykc,  Fredrihs  &  CapeJle,  contra. 

Hunt,  J. 

This  action  comes  on  to  be  heard  upon  the  amended  petition 
and  the  answer.  No  reply  has  been  filed,  but  counsel  have  ad- 
mitted that  the  facts  alleged  in  the  petition  and  the  answer 
are  true. 

On  May  25,  1908,  the  board  of  education  of  the  school  dis- 
trict of  Cincinnati,  consistin^r  of  twenty-seven  members,  pursu- 
ant to  the  act  of  May  0,  1908  (99  v.  583),  met  and  selected  four 
members  by  lot  from  its  ward  membiTship,  wlio  with  the  mem- 
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bers  elected  at  large,  pursuant  to  said  act,  were  to  constitute  the 
board  of  education  of  the  school  district  of  the  city  of  Cincin- 
nati. Such  board,  commonly  called  the  small  board,  thereupon 
assumed  the  direction  of  the  school  affairs  of  the  district  and 
exercised  all  the  functions  of  the  board  of  education  of  such 
district,  and  although  the  judgment  of  the  circuit  court  has 
since  declared  such  act  to  be  unconstitutional,  such  board,  al- 
though not  the  de  jure  board,  was  unquestionably  the  de  facto 
board  of  education  of  the  school  district  of  Cincinnati. 

On  June^  8,  1908,  at  the  time  which,  according  to  the  rules  of 
the  old  or  large  board,  the  board  of  education  would  have  had 
their  next  regular  meeting,  the  members  of  the  large  board  not 
included  in  the  small  board  met  and  reconsidered  their  action. 
The  city  solicitor  recognized  the  small  board  as  the  legal  board 
and  acted  for  such  board.  On  that  date  the  large  board  by  reso- 
tion  employed  Messrs.  Thorndyke,  Fredriks  &  Capelle,  attorneys 
at  law,  to  bring  any  action  necessary  to  contest  the  legality  of 
the  small  board.  The  amount  of  compensation  therefor  was  not 
fixed  and  no  certificate  of  the  clerk  was  made  or  filed  as  to  funds 
being  in  the  treasury  to  pay  for  such  employment. 

A  quo  warranto  proceeding  was  brought  by  the  president  of 
the  large  board  against  the  president  of  the  small  board.  Messrs. 
Thorndyke,  Fredriks  &  Capelle  and  Messrs.  Burch  &  Johnson 
acted  as  attorneys  for  the  relator.  Such  action  resulted  in  the 
act  of  May  9,  1908,  being  declared  unconstitutional  by  the  cir- 
cuit court  of  this  county.  A  petition  was  promptly  filed  in  the 
Supreme  Court,  but  the  case  has  not  yet  been  heard  upon  its 
merits,  although  the  Supreme  Court  refused  to  stay  the  execu- 
tion of  the  judgment  of  the  circuit  court..  Thereupon,  on  April 
22,  1909,  the  large  board  met  pursuant  to  the  call  of  its  presi- 
dent and  entered  upon  the  discharge  of  the  duties  of  the  board 
of  education  of  the  school  district  of  Cincinnati.  At  said  meet- 
ing a  resolution  was  passed  authorizing  and  ordering  the  pay- 
ment of  the  sum  of  $3,000  to  Messrs.  Thorndyke,  Fredriks  & 
Capelle  and  Messrs.  Burch  &  Johnson.  No  certificate  of  the 
clerk  as  to  the  money  being  in  the  treasury  was  made  or  filed, 
although  there  was  in  fact,  money  in  the  treasury  sufficient  to 
pay  such  order. 
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The  plaintiiff  in  this  case,  as  a  tax-payer  of  the  school  district, 
asks  that  the  president  and  clerk  be  enjoined  from  drawing  any 
order  for  the  payment  of  such  services  and  that  the  treasurer 
be  enjoined  from  paying  any  such  order. 

It  is  claimed  that  such  injunction  should  be  granted  because: 

First.  The  large  board  at  the  time  of  the  passage  of  such 
resolution  was  simply  a  de  jure  board,  and  as  there  was  a  de 
facto  board,  any  act  of  a  board  simply  de  jure  was  invalid. 

Second.  The  board  has  no  authority  to  use  school  funds  for 
the  purpose  of  paying  attorney  fees  or  expenses  incurred  in  a 
quo  warranto  proceeding. 

Third.  The  resolution  of  employment  passed  on  June  8,  19Q8, 
and  the  resolution  providing  for  the  payment  of  services  ren- 
dered under  such  employment  are  both  void,  inasmuch  as  to 
neither  was  there  any  prior  certificate  of  the  clerk  that  funds 
were  in  the  treasury  to  pay  therefor. 

Unless  the  Supreme  Court  reverses  the  judgment  of  the  circuit 
court,  there  is  no  question  but  that  the  large  board  was  the  de 
jure  board,  and  whatever  the  Supreme  Court  may  do,  there  is 
no  question  but  that  the  small  board,  although  acting  under  an 
unconstitutional  act  between  May  25,  1908,  and  April  22,  1909, 
was  the  de  facto  board,  and  that  all  of  its  acts  daring  such 
period,  as  the  board  of  education  of  Cincinnati,  were  valid  acts. 
Ex  parte  Strang,  21  0.  S.,  607;  State  v.  Gardner,  54  0.  S., 
24-30. 

The  validity  of  the  acts  of  de  facto  officers  is  founded  on  prin- 
ciples of  public  policy;  the  public  being  more  vitally  interested 
in  having  public  duties  performed  by  some  one  than  they  are  in 
the  person  by  whom  such  duties  are  perfornu^d.  Although 
the  case  of  People,  rx  ret,  v.  Staton,  71^  N.  C,  546,  goes  beyond 
the  reason  of  the  rule,  for  the  purposes  of  this  case  it  may  be 
conceded  that  the  action  of  the  large  board  on  June  8,  1908, 
when  it  was  simply  a  de  jure  board  and  not  the  de  facto  board, 
was  invalid.     Mccham  on  Public  Officers.  Section  322-323. 

If  the  decision  of  this  point  was  necessary  for  the  purposes 
of  this  case,  a  distinction  should  be  drawn  between  official  acts 
affecting  the  public  in  whose  interests  the  rule  as  to  the  validity 
of  acts  of  de  facto  officers  is  recognized,  and  official  acts  of  ap- 
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pointment  to  office  which  could  be  questioned  in  quo  warranto 
proceedings  without  any  detriment  to  the  public. 

It  is  claimed  in  this  case  that  no  valid  contract  could  have 
been  made  by  anij  board  of  education  for  services  of  attorneys 
in  a  quo  warranto  proceeding.  The  city  solicitor,  under  Section 
3977,  was  the  legally  constituted  attorney  or  legal  counsel  of 
the  board,  and  until  he  refused  or  failed  to  act,  no  additional 
legal  counsel  could  be  employe. I.  When,  however,  h^  elected 
to  act  for  the  dc  facto  board,  and  not  for  the  board  de  jure^ 
other  counsel  was  necessary.  The  ordinary  and  necessary  method 
of  conducting  a  legal  proceeding  is  with  the  assistance  of  legal 
counsel,  ff  the  right  of  a  board  of  education  to  exercise  some 
single  power  was  challenged  in  a  quo  warranto  proceeding,  there 
would  be  no  (luestion  of  the  implied  right  to  employ  counsel  in 
the  absence  of  legally  constituted  counsel,  or  upon  the  failure 
or  refusal  of  such  counsel  to  act.  Whv  should  the  ru]e  be  differ- 
ent  where  the  right  to  exercise  any  power,  whatever,  is  ques- 
tioned and  proper  to  be  established?  The  public  is  interested 
in  having  its  legally  elected  officers  perform  their  duties,  even 
though  less  interested  than  in  having  such  duties  performed. 

Section  2834ft,  as  amended  .^lay  1),  1908,  (99  v.  520^,  provides: 

''That  the  board  of  education  of  any  school  district  shall  enter 
into  no  contract,  agreement  or  obligation,  involving  the  expen- 
diture of  money,  nor  shall  any  order  for  the  appropriation  or 
the  expenditure  of  money  be  passed  by  *  *  *  any  board  of 
education,  unless  the  *  *  *  clerk  thereof  shall  first  certify 
that  the  moAey  required  for  the  payment  of  such  obligation  or 
appropriation  is  in  the  treasury,  •••*••  j  ax^j  all 
contracts,  agreements  or  obligations,  and  all  orders  or  resolutions 
(entered  into  or  passed  contrary  to  the  provision  of  this  section, 
shall  be  void.*' 

It  has  been  repeatedly  decided,  and  defendants  admit,  that 
the  absence  of  the  prior  certificate  as  to  funds  when  required 
i)v  the  above  section  or  similar  sections  inval'dates  the  resolu- 
tion  so  that  in  an  action  at  law  no  recovery  could  be  had  against 
the  board  upon  such  resolution;  nor  could  an  action  in  quantufii 
mpruit  be  maintained  for  the  value  of  any  services  rendered 
under  any   such   resolution,     t^taii    v.    Miller,  58   0.   S.,   558; 


<4 


NISI  PBIUS  REPORTS— NEW  SERIES.  891 

1909.]  Caldwell  v.  Marvin  et  al. 


Buchanan  Bridge  Co,  v.  Campbell.  60  0.  S.,  406;  City  of  Wells- 
ton  V.  Morgan,  65  O.  S.,  219;  Village  v.  Diekmeier,  79  0.  S., 
323-346. 

Where,  however,  money  has  been  paid  in  pursuanee  of  such 
resf)lutian  for  serviees  rendered  or  i>roperty  received,  and  the 
parties  cannot  be  put  in  stain  quo,  no  reeovery  for  such  money 
can  be  had.    State,  ex  reU  v.  Fronizrr,  11  0.  S.,  7. 

Nor  does  it  necessarily  follow  that  because  a  contract  is  void, 
if  the  services  were  such  as  could  have  been  (contracted  for  in 
the  manner  prescribed  by  statute,  that  they  can  not  be  paid  for. 

A  tax-payer  may  ask  for  an  injunction  restraining  the  mis 
appl-eation  of  school  funds  {Weir  v.  Dean,  25  0.  S..  143),  but 
his  petition  is  addressed  to  a  court  of  eipiity,  and  the  injunction 
will  be  granted  or  refused  in  accordance  with  equitable  prin- 
ciples. 

Mere  illegality  not  involving  any  moral  wrong  when  e((uitable 
rights  have  arisen,  is  not  suflicient  to  obtain  such  injunction. 
Where  services  have  been  rendered  or  property  obtained  for 
which  a  valid  contract  could  have  been  made,  and  the  parties 
can  not  be  put  in  statxi  quo,  a  court  of  equity  will  not  interfere 
with  the  payment  of  the  reasonable  value  of  such  services  or 
property.  Mere  invalidity  in  the  incurring  of  an  obligation, 
although  sufficient  to  destroy  its  effect  as  a  legal  obligation, 
where  by  the  granting  of  an  injunction  public  health  or  welfare 
would  be  seriously  or  irreparably  jeopardized  and  where  strong 
equities  have  arisen  by  reason  of  the  expenditure  of  money  or 
rendition  of  services  which  have  and  will  innure  to  the  benefit 
of  the  public,  is  not  suffifficient  to  call  into  action  the  powers  of 
a  court  of  equity  to  enjoin.  Columbus  v.  Bohl,  1  N.  P. — X.  S., 
469;  State,  ex  ret,  v.  Board,  11  C.  C,  41  (affirmed  in  53  0.  S., 
66)  ;  Bauer  v.  Board.  8  C.  C— N.  S..  305:  Ampt  v.  Cincinnati, 
34  W.  L.  B.,  111-112   (affirmed  in  57  O.  S.,  669). 

Where  :n  addition  to  technical  invalidity  there  are  other 
equities  sufficient  to  call  into  action  the  powers  of  a  court  of 
equity,  an  injunction  will  be  granted  upon  the  petition  of  a 
lax-payer.     Comsiock  v.  Xelsoiivillc,  61  0.  S.,  288. 

An  act  of  justice  by  public  officials,  although  not  in  discharge 
of  a  legal  liability,  will  not  be  enjoined  by  a  court  of  equity 
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where  such  act  itself  does  not  unnecessarily  fail  to  conform  to 
the  methods  and  conditions  prescribed  therefor  by  law.  If, 
however,  compliance  with  statutory  requirements  by  public 
officials  is  still  reasonably  possible  without  impairing  existing 
equities,  there  is  no  reason  for  a  court  of  equity  refusing  a  peti- 
tion by  a  ta^^-payer  to  enjoin  an  act  involving  the  payment  of 
public  money  not  in  compliance  with  such  requirements. 

The  resolution  of  the  large  board  on  June  8,  1908,  employing 
counsel,  may  therefore  be  conceded  to  be  invalid,  both  for  want 
of  the  prior  certificate  of  the  clerk  and  because  the  board  was 
simply  a  de  jure  board.  When,  however,  the  large  board  was 
reinstated  as  the  de  jure  and  de  facto  board,  it  could  recognize 
and  pay  a  moral  obligation  incurred  or  resting  upon  it  by  reason 
of  necessary  legal  services  rendered.  Nevertheless,  in  making 
such  payments  it  must  proceed  in  the  manner  prescribed  by  law, 
and  before  the  present  clerk  could  draw  an  order  for  the  pay- 
ment of  money  and  before  the  treasurer  could  pay  such  order, 
a  rjesolution  by  the  Board  of  Education  was  necessary.  Before 
such  resolution  had  any  forc«  and  effect  under  Section  28345,  a 
certificate  of  the  clerk  was  necessary  as  to  funds  being  in  the 
treasury. 

There  was  no  such  certificate  made  or  filed  prior  to  the  resolu- 
tion of  April  22,  1909,  and  no  reason  is  given  for  such  omission. 
The  payment  of  any  money,  therefore,  under  such  resolution 
should  be  enjoined. 

When  an  order  is  made  or  resolution  passed  after  such  prior 
certificate,  even  though  in  payment  of  a  moral  obligation,  if 
such  payment  comes  within  the  wiuitable  principles  above  re- 
ferred to,  a  court  of  equity  will  not  interfere  by  injunction. 
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MUNICIPAUTIES  WITHOUT  POWER  TO  REISSUE  NEGOTIABLE 

BONDS  WHICH  HAVE  BEEN  LOST. 

Superior  Court  of  Cincinnati. 

The  Citizens  National  Bank  of  Cincinnati  v.  The  City 

OP  Cincinnati  et  al. 

Decided.  June  1,  1909. 

Municipal  Corporations — Without  Power,  Express  or  Implied,  to  Re- 
issue Negotiable  Bonds  which  have  been  Lost — City  Without  Pro- 
tection in  the  Event  of  Subsequent  Payment  of  Coupons — Limita- 
tions on  the  Substitution  of  Bonds  for  Those  Outstanding — Re- 
newal of  Legal  Evidence  of  Debt — What  Constitutes  **Accident" 
Against  Which  Relief  May  be  Granted — Jurisdiction  of  Courts  of 
Chancery  in  such   Cases — Injunction — Pleading, 

1.  The  entire  absence  of  any  power  in  a  municipality,  either  express 

or  implied,  to  reissue  a  negotiable  bond  to  take  the  place  of  one 
which  is  still  outstanding  and  a  continuing  primary  obligation, 
disqualifies  a  court  of  chancery  from  entertaining  an  application 
for  a  mandatory  injunction  to  compel  the  issue  of  such  a  bond 
to  take  the  place  of  one  which  has  been  lost. 

2.  Moreover,  if  such  power  existed,  and  it  should  be  conceded  that  re- 

lief might  be  granted  on  the  ground  of  "accident,"  equity  would  be 
very  slow  to  say  that  the  misplacing  of  such  a  bond  through  "inad- 
vertence" was  an  accident  within  contemplation  of  that  term;  nor 
would  jurisdiction  be  assumed  against  a  party  equally  entitled  to 
protection  with  the  one  seeking  relief,  as  for  example  against  a 
municipality  with  ever  changing  officers,  with  reference  to  a 
negotiable  bond  having  forty-six  years  yet  to, run,  notwithstand- 
ing the  offer  of  the  plaintifT  to  make  a  provision  for  indemnity  In 
the  event  the  bond  should  be  found. 

Geoffrey  Goldsmith,  for  the  demurrer. 
Paxfon,  WarrifigioH  d'  Seasongood,  contra. 

Hoffheimer,  J. 

Plaintiff,  a  national  bank  of  Cincinnati,  seeks  the  equitable 
intervention  of  this  court,  and  asks  that  the  court  compel  the 
defendants  to  issue  to  plaintiff  a  substitute  bond  in  place  of  one 
alleged  to  have  been  misplaced  by  it. 
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In  its  petition  it  asserts  ownership  of  a  certain  coupon  bond 
issued  and  sold  by  the  city  of  Cincinnati  on  the  1st  day  of 
June,  1905,  in  the  sum  of  $500,  with  interest  at  3^4  per  cent, 
per  annum,  payable  semi-annually,  in  December  and  June  of 
each  succeeding  year,  fhe  bond  itself  maturing  in  June,  1905. 
The  bond  was  one  of  seven  hundred  of  a  similar  issue,  and  was 
numbered  649.  It  was  issued  in  accordance  with  Ordinance 
819,  duly  passed  by  the  council  of  the  city  of  Cincinnati,  and 
it  was  duly  signed  by  the  mayor  of  the  city.  The  bond  and 
coupons  are  negotiable  by  delivery.  It  was  puchased  in  the 
open  market  December  28,  1905,  after  one  coupon  had  been 
paid.  Before  the  arrival  of  the  next  interest-paying  period, 
plaintiff  ** through  inadvertence  had  mislaid  said  bond'^  (peti- 
tion), and  since  then  no  coupons  have  been  paid.  At  some  time 
after  the  loss  or  misplacing  of  the  bond,  plaintiff  requested  of 
defendants  a  substitute  or  re-issued  bondj  and  it  offered,  upon 
such  substitution  or  reissuance,  to  give  the  defendants  ** proper" 
indemnity.  Defendants  refused  to  comply  with  such  request, 
and  thereafter,  on  August  13,  1908,  suit  was  brought  in  this 
court  to  compel  defendants  to  substitute  or  reissue  a  bond  of 
the  value  of  the  one  alleged  to  have  been  lost,  and  incidentally 
judgment  was  asked  for  the  coupons  that  had  fallen  due. 

To  this  petition  the  defendants  filed  a  joint  and  general  de- 
murrer, and  the  question  presented  to  the  oourt,  stripped  of  all 
verbiage,  is  this :  Has  this  court,  sitting  in  chancery,  the  power 
under  the  circumstances  .of  this  case  to  compel  defendants  to 
substitute  or  reissue  a  bond  in  place  of  the  one  lost  or  mis- 
placed, and  if  there  is  power  resident  in  the  court  so  to  do,  are 
the  circumstances  of  this  case  such  as  warrant  the  exercise  of 
the  power? 

The  defendants,  arguendo,  contend  that  no  relief  should  be 
afforded  the  plaintiff,  because  of  laches;  that  plaintiff's  remedy 
is  at  law,  and  not  in  equity;  that  whlie  there  may  be  relief  in 
equity  in  typical  cases  of  ** accident,"  this  is  not  such  a  case,  be- 
cause it  presents  points  of  difference,  which  will  be  noted  in  the 
course  of  ,the  opinion. 

Since  plaintiff  predicates  its  claim  for  relief  on  an  instrument 
alleged  to  be  owned  by  it  and  alleged  to  b^  lo§t  or  misplaced,  the 
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relief  sought  comes  under  the  head  of  ** accident/'  a  head  of 
equity  that  is  **very  ancient  and  coeval  with  the  existence  of 
equity  itself." 

Assuming  that  equity  has  jurisdiction  to  grant  relief  on  the 
ground  of  accident,  are  the  circumstances  such  as  to  warrant 
its  exercise  here? 

Originally,  before  the  equitable  doctrines  had  been  fully  de- 
veloped and  defined,  the  jurisdiction  growing  out  of  *' accident" 
was  understood  to  embrace  every  kind  of  accident  in  which  an 
unexpected  result  had  been  produced  by  accident — in  a'  word, 
every  kind  of  misfortune  was  included.  (Lord  Coke,  4  Inst., 
84.) 

But  Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  di- 
rects attention  to  the  error  of  Lord  Coke  (Sec.  825  and  notes), 
and  in  formulating  a  definition  to  cover  *' accident,"  expresses 
an  important  limitation. 

While  the  author  confesses  the  difficulties  that  prevent  an 
accurate  definition,  because  of  the  essential  elements  to  be  con- 
sidered— the  difficulty  that  causes  the  courts  generally  to  re- 
frain from  attempting  any  definition — nevertheless  one  thing  is 
made  clear,  and  that  is,  that  the  thing  complained  of  as  the 
** accident"  must  be  an  unforseen  and  unexpected  event, 
occurring  external  to  the  party  affected  by  it  and  of  which  his 
own  agency  i^  not  the  proximate  cause.       [Italics,  the  author's.] 

And  in  Smith's  Manual  of  Equity  Jurisprudence,  36,  it  is 
stated  that  **  accident  is  an  unforseen  and  injurious  occurrence 
not  attributable  io  mistake,  neglect,  or  misconduct." 

Not  only  these  definitions,  but  the  cases  hold  that  no  relief 
is  granted  on  the  ground  of  accident,  where  the  alleged  accident 
is  the  result  of  plaintiff's  own  fault  or  carelessness.  (Pomeroy 
Equity  Jurisprudence,  Section  828,  and  cases  cited.) 

It  appearing  from  the  petition  itself  that  the  bond  in  ques- 
tion was  lost  through  plaintiff's  inadvertence  (synonomous  with 
heedlessness,  inattention,  carelessness^-^Century  Dictionary), 
equity  would  probably  be  very  slow  to  say  that  the  misplacing 
of  a  bond  through  inadvertence  was  an  '^accident."    

But  even  where  it  appears  that  there  was  an  accident  as  equity 
understands  it,  the  jurisdiction  in  equity  because  of  accident 
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will  not  be  exercised  against  a  party  who  is  equally  entitled  to 
protection  with  the  one  who  seeks  relief  from  the  effects  of  ac- 
cident.    (Pomeroy  Equity  Jurisprudence,  Section  829.) 

In  view  of  such  principle,  ought  this  court  relieve  the  plaint- 
iff from  the  effects  of  what  it  is  not  clear  is  an  accident,  where 
it  is  manifest  that  to  do  so  will  work  hardship  and  inconvenience 
to  the  other  party? 

The  municipal  bond  here  in  question  and  its  coupons  being 
negotiable  (Clark  v.  Janesville,  1  Biss.,  98),  is  good  as  against 
the  city  in  the  hands  of  a  subsequent  bo)ia  fide  taker  for  value 
before  maturity  {City  of  Elizabeth  v.  Force,  29  X.  J.  Eq.,  287), 
and  the  city  having  been  notified  of  the  loss,  it  seems  is  not  pro- 
tected by  the  subsequent  payment  of  coupons  to  one  who  does 
not  show  himself  a  bona  fide  purchaser  for  Value  l)efore  ma- 
turity.    (Baiubridge  v.  Louisville,  83  Ky.,  285.) 

Throughout  the  life  of  this  ])ond,  therefore,  that  is.  for  a 
period  of  forty-six  years,  the  city,  through  no  fault  of  its  own, 
but  through  plaintiff's  inadvertence,  has  already  the  burden,  in 
order  to  protect  itself,  of  ascertaining  whether  the  presenter  of 
a  coupon  is  a  bona  fide  j)urchaser  before  maturity. 

Considering  this  increased  burden  which  defendant  must  now 
necessarily  assume,  and  all  without  any  fault  on  its  part,  and 
ctmsidering,  further,  the  character  of  this  defendant,  that  it  is 
a  municipal  corporation  with  ever  changing  officers,  the  diffi- 
culties, because  of  such  fact,  that  would  necessarily  lie  in  the 
way  of  caring  for  and  watching  the  indemnity  and  of  giving 
attention  to  its  sufficiency  during  the  ensuing  forty-six  years, 
it  would  seem  to  me,  in  view  of  the  principle  just  referred  to, 
that  the  situation  is  such  as  to  justify  the  court  in  refusing  re- 
lief, because  of  the  ground  upon  which  it  is  sought,  to  say  noth- 
ing of  the  claim  by  defendant  that  plaintiff  was  further  guilty 
of  laches. 

But  if  it  appear  that  the  court  is  ultra-conservative  in  this 
deduction,  and  if  it  can  be  said  that  plaintiff  is  not,  for  the 
reasons  stated  disqualified  from  invoking  the  equitable  inter- 
vention oi  this  court,  I  am  still  unable  to  understand  how  this 
court,  by  a  decree  in  equity,  or  by  a  mandatory  injunction,  can 
grant  the  relii^f  asked  and  thereby  compel  these  defendants  to 
do  an  act  which  officially  they  are  withovit  power  to  do. 
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Counsel  for  the  city,  for  the  purpose  of  testing  the  applica- 
bility of  mandatory  injunction  when  invoked  as  against  a  mu- 
nicipality and  its  officers,  likens  the  same  (and  the  authorities 
show  very  properly)  to  the  legal  writ  of  mandamus.  (26  Cyc, 
143,  and  eases  cited.) 

And  authorities  are  cited  to  show  that  the  writ  does  not  is- 
sue unless  it  appear  that  the  party  to  be  coerced  had  the  plain 
power  to  do  the  act.  (Vommissioners  of  Barnesville  v.  Logue,  129 
U.  S.,  493.)  And  that  the  act  must  be  ministerial  and  not  involve 
discretion  and  judgment.  (United  States  v.  Seaman,  17  How. 
[Curtis],470, 1,  2.) 

That  these  defendants  as  officials  had  no  authority  or  plain 
power  to  do  the  thing  requested  would  seem  to  follow  from  an 
examination  of  the  statutes  which  deal  with  the  issuance  of 
bonds,  and  from  what  this  court  has  heretofore  said  in  City  of 
Cincinnati  v.  L.  &  N.  Railroad,  4  Nisi  Prius — New  Series,  217 
(affirmed  by  the  Supreme  Court),  that  municipalities  have  only 
those  powers  which  are  expressly  granted  and  those  necessarily 
implied  from  express  grants;  that  all  powers  are  strictly  con- 
strued, and  all  doubtful  claims  of  power  are  resolved  against 
the  exercise  of  the  power. 

Examination  of  the  various  statutes  which  govern  the  city 
officials  in  the  issuance  of  bonds  (see  Ellis'  Code,  3d  Ed.,  pp. 
274  to  302  inclusive)  reveals  no  section  by  which  express  author- 
ity is  conferred  to  substitute  or  reissue  a  bond,  and  I  am  unable 
to  imply  such  power  from  the  power  to  issue  the  original  bond. 

Cases  which  hold  that  the  power  is  implied  to  take  up  a  cer- 
tain issue  before  maturity  and  reissue  in  its  stead,  are  certainly 
not  authority  for  reissuing  or  substituting  a  bond  for  an  out- 
standing, continuing  primary  obligation. 

Thus  Rogan  v.  Watertown,  cited  by  plaintiff,  30  Wis.,  259,  syl- 
labus 8,  is  to  be  distinguished. 

As  said  in  2  Beach  on  Public  Corporations,  Section  928: 


( i 


When  the  municipality  has  the  power  to  issue  bonds,  and 
they  have  been  issued,  it  may  sustitute  other  bonds  of  the  same 
nature  in  their  stead — may  change  the  form  but  not  the  substance 
of  its  liability.  *' 

In  other  words,  in  those  cases,  the  original  power  to  issue 
bonds  is  not  exhausted  because  the  reissued  bonds  are  in  effect 
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made  in  pursuance  of  the  grant  of  power,  the  form  of  the  obli- 
gation alone  being  changed.  Consequently  the  power  has  not  been 
exhausted.  Here,  however,  there  is  no  question  of  surrender 
of  the  original  primary  issue  and  of  its  cancellation.  Indeed, 
the  bond  a&  originally  issued  by  the  city  is  still  outstanding  and 
is  a  continuing  primary  liability,  and  certainly  as  to  it  and  the 
loan  evidenced  by  it  there  has  been  a  complete  exhaustion  of 
power. 

The  plaintiff  contends,  however,  that  the  relief  asked  for  does 
not  concern  itself  with  the  exercise  of  municipal  power,  but  that 
the  question  is,  since  the  defendant  may  *'sue  and  be  sued"  (Re- 
vised Statutes,  Sec.  1536-100),  whether  the  city  may  be  com- 
pelled, like  any  ordinary  individual  and  in  the  manner  sought 
by  plaintiff,  to  acknowledge  its  lawful  obligation. 

In  other  words,  can  not  this  oourt,  in  the  manner  sought  by 
plaintiff,  ** decree  renewal  of  the  legal  evidence  of  the  debt" 
which  primarily  was  evidenced  by  the  misplaced  bond? 

Conceding  that  the  city  may  **sue  and  be  sued,"  I  take  it, 
that  this  paragraph  must  have  reference  to  some  power  which 
it  has,  either  express  or  implied,  and  I  fail  to  understand  how 
that  section  can  confer  any  new  power  on  these  defendants  with 
reference  to  issuing  bonds,  and  since  there  is  no  express  or  im- 
plied power  by  which  these  officials  could  voluntarily  do  what 
plaintiff  now  seeks  to  compel  them  to  do,  whether  we  term  the 
relief  **a  decreeing  of  renewal  of  the  legal  evidence  of  the  debt," 
or  ** mandatory  injunction"  to  compel  the  issuance  of  a  substi- 
tute or  a  reissued  bond,  it  would  seem  to  me  the  result  would 
still  be  the  same,  for  in  either  event  the  court,  by  judicial  decree, 
would  be  attempting  to  do  an  act  smacking  of  the  legislative  in 
character,  and  tantamount  to  investing  these  officials  with  powers 
which,  under  the  law,  they  have  not. 

It  is  this  very  lack  of  power  in  defendants,  a  municipal  corpo- 
ration, and  municipal  officers  sitting  in  their  official  capacity,  to 
voluntarily  do  what  plaintiff  asks  this  court  to  compel  them  to  do, 
that  distinguishes  this  case  from  what  we  may  term  the  typical  case 
in  ''accident,"  where  the  court's  power  is  invoked  to  compel  the 
doing  of  an  act  by  private  individuals  which  act  the  individuals 
could  voluntarily  have  done ;   and  it  is  this  difference  which  ren- 
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ders  it  impossible  for  a  court  of  equity  to  grant  the  relief  sought, 
even  if  the  occasion  would  seem  to  justify  it. 

Diligent  search  of  the  authorities  fails  to  reveal  a  single  direct 
precedent  to  sustain  the  contention  of  the  plaintiff  against  a 
municipality  or  its  officers. 

Craig  v.  Chicot  Company,  40  Ark.,  233,  cited  by  plaintiff,  was 
an  action  at  law,  and  the  court,  in  interpreting  the  statute  which 
conferred  the  power,  interpreted  the  word  '* scrip'*  as  including 
the  word  ** warrants."  In  Auditor  v.  Johnson,  Executrix,  1  Hen. 
&  Munf.  (Va.),  536,  what  was  said  as  to  decreeing  renewal  of 
legal  evidence  seems  to  be  mere  dictum,  and  the  case,  which  is  an 
old  one,  appears  to  have  been  nowhere  followed. 

Rogan  v.  Watertown  has  already  been  distinguished,  supra. 
And  no  other  case  cited  by  plaintiff  affords  this  court  any  basis 
to  indirectly  confer  any  power  on  these  defendants  by  a  decree 
to  renew  evidence  in  the  manner  prayed  for,  or  by  mandatory  in- 
junction to  do  a  thing  which  as  officials  these  defendants  have 
neither  any  express  or  implied  authority  in  the  law  to  do. 

It  is  suggested  by  defendants  that  plaintiff  is  hot  without 
remedy  at  law ;  that  it  is  amply  protected  on  its  chose  in  action, 
and  that  the  law  provides  a  method  for  perpetuating  testimony. 

Bue  whether  the  law  affords  plaintiff  a  complete  remedy,  or 
not,  or  whether  relief  must  be  sought  through  a  legislative  en- 
abling act,  I  do  not  now  undertake  to  determine.  What  I  do  de- 
termine is,  that,  for  the  reasons  given,  this  court  can  not  enter- 
tain the  action,  and  that  there  is  no  power  resident  in  this  court 
to  grant  the  primary  relief  sought,  and  that,  consequently,  there 
can  be  no  judgment  on  the  coupons  due,  which  is  the  incidental 
relief  sought. 

The  defliurrers  are  accordingly  sustained  and  the  petition  dis- 
missed. 
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BILLS  ON  EXCEPTIONS  MUST  REMAIN  ON  THE  FILES. 

Common  Pleas  Court  of  Franklin  County. 
Jacob  Yaekle  v.  Christian  F.  Jaeger  et  al. 

Decided,  March  17,  1909. 

Bills  of  Exceptions — Constitute  a  Part  of  the  Record — Can  not  be 
Withdrawn  Permanently  from  the  Files — Sections  5301,  5301a,  5302, 
52Ji2a  and  6716. 

Inasmuch  as  a  bill  of  exceptions  is  an  original  paper  in  a  case  and  a 
part  of  the  record,  a  court  will  order  that  It  be  returned  to  the 
files,  upon  being  informed  that  it  has  been  taken  away  with  the 
Intention  of  withdrawing  it  pemanently.  notwithstanding  it  was 
ordered  and  paid  for  by  the  party  who  has  withdrawn  it. 

Pugh  &  Pugh,  for  plaintiff. 
Euggins,  Huggms  &  Johnson,  contra. 

Bigger,  J. 

In  this  case  a  motion  has  been  filed  by  counsel  who  are  em- 
ployed to  prosecute  another  action  against  the  defendant,  and  as 
I  understand  the  situation,  they  ask  for  a  bill  of  exceptions 
taken  in  this  case  and  upon  which  error  was  prosecuted  to  the 
circuit  court,  and  which  bill  has  been  withdrawn  by  the  defend- 
ant from  the  files,  to  be  restored  to  the  files. 

It  was  stated  on  the  hearing  of  the  motion  that  the  moveant 
desired  to  use  the  bill  for  some  purpose.  It  seems  that  the  case 
has  been  remanded  to  this  court  by  the  circuit  eourt,  so  that  the 
papers  are  now  in  the  custody  and  under  the  control  of  this 
court. 

It  is  the  claim  of  th6  defendant  that  the  bill  of  exceptions  hav- 
ing been  taken  by  the  defendant  and  paid  for  by  him,  that  the 
same  is  the  private  property  of  the  defendant  and  that  he  has 
a  right  to  withdraw  the  same  and  can  not  be  required  to  return 
it  to  the  files. 

The  question  presented  is  a  somewhat  novel  one  in  practice. 
I  do  not  see  that  a  party  in  another  suit  has  any  right  to  the 
use  of  such  a  bill  of  exceptions  w-hich  he  can  assert.  But  how- 
ever thiat  maybe,  I  have  no  doubt  that  an  oflScer  of  the  court 
could  by  motion  call  the  attention  of  the  court  to  the  fact  that  its 
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files  have  been  mutilated,  and  that  in  such  case  it  would  be  the 
duty  of  the  court,  if  the  papers  withdrawn  are  a  part  of  the  com- 
plete record  of  the  case,  to  require  the  papers  to  be  restored  to 
the  files.  It  is  clearly  the  duty  of  the  court  to  preserve  its  rec- 
ords. It  is  important  to  the  rights  of  parties  to  suits  in  court 
that  a  record  of  the  proceedings  be  preserved.  The  law  con- 
templates that  complete  record  in  each  case  shall  be  made  and 
makes  this  duty  mandatory  upon  the  clerk,  unless  the  same  be 
duly  waived.  Where  a  complete  record  has  not  for  any  reason 
been  made  by  the  clerk,  the  original  papers  in  the  case  may  be 
used  in  lieu  of  such  complete  record.  Kinkead's  Practice,  199; 
6th  Ohio,  426-427;  18th  Ohio,  469;  18th  Ohio,  535;  80th  111.,  513. 

But  it  is  urged  that  the  bill  of  exceptions  is  not  a  part  of  the 
record  of  the  case.  Ilntfl  the  amendment  to  the  statute  in  1902 
of  Sections  5301,  5301a  and  5302  of  the  Revised  Statutes,  it  has 
always  been  held  in  this  state  that  it  was  necessary  to  enter 
an  order  on  the  journal  to  make  the  bill  of  exceptions  a  part  of 
the  record.  But  the  Supreme  Court  of  this  state  has  decided 
that  the  result  of  such  amendment  was  to  make  the  bill  of 
exceptions  an  original  paper  within  the  meaning  of  Section 
6716,  Revised  Statutes,  and  that  a  journal  entry  ordering  suc*h 
bill  to  be  made  a  part  of  the  record  is  not  necessary  in  order 
to  entitle  it  to  be  considered  by  the  reviewing  court.  Straitgh  v. 
The  Mass  lion  Stoneware  Co.,  71  0.  S.,  295. 

The  effect  of  this  decision  is  that,  without  an  order  making 
a  bill  of  exceptions  a  part  of  the  record,  it  is  an  original  paper 
in  the  case  and  part  of  the  record.  . 

It  does  not  seem  to  me  that  there  is  any  force  in  the  argument 
that  because  a  party  has  paid  for  a  bill  of  exceptions  he  is  en- 
titled to  withdraw  it  permanently  from  the  files.  Parties  pay 
for  all  the  papers  they  file  in  the  case.  Furthermore,  under  the 
law  of  this  state  a  motion  may  be  made  in  the  circuit  court  to 
vacate  or  modify  the  judgment  rendered  there  for  any  cause 
stated  in  that  statute,  Section  5354,  and  in  such  case  how  would 
the  court  review  the  case  if  the  bill  of  exceptions  be  withdrawn 
from  the  files?  In  case  the  court  upon  such  rehearing  should 
set  aside  its  former  judgment  and  order  a  retrial  of  the  action, 
then  in  case  of  the  death  of  any  witness  who  formerly  testified, 
who  is  now  insane  or  is  a  non-resident,  the  statute  (Section  5242a) 
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authorizes  the  use  of  the  bill  of  exceptions  to  prove  the  testi- 
mony of  such  dead,  insane  or  absent  witness,  and  it  is  only  where 
no  such  bill  of  exceptions  was  taken  that  resort  may  be  had 
to  other  evidence  to  prov^  what  he  testified  to. 

As  this  is  a  question  of  practice  it  has  been  decided  upon  con- 
sultation with  my  associates,  who  unanimously  concur  in  this 
decision.  The  bill  of  exceptions  is  therefore  ordered  restored 
to  the  files. 


APPLICATION  AOMNST  SOUaTINC  CUSTOMERS  OP  A 

LAUNDRY. 

Common  Pleas  Court  of  Hamilton.  County. 
The  Home  Steam  Laundry  Company  v#  Thomas  S.  Smith  et  al. 

Decided,  March,  1909. 

Trade  Secrets — Lists  of  Customers  Alleged  to  he — And  to  Form  Part 
of  the  Good  Will  of  the  B%Lsiness— Discharged  Employe  Solicits 
Trade  of  Form^er  Employer — Injunction  Proceedings  Against  Him 
Dismissed— Confidential  Relations — Implied  Obligations  of  Em- 
ployes. 

Following  his  discharge  from  the  employment  of  the  plaintiff  laundry 
company,  S  began  to  solicit  for  himself  the  laundry  business  on 
one  of  the  routes  of  the  company.  An  action  was  thereupon  filed 
to  enjoin  him  from  so  doing,  the  claim  of  the  company  being  that 
S  had  stolen  the  list  of  its  customers  on  one  of  its  routes,  and  that 
this  list  was  a  trade  secret,  and  of  great  value  to  the  company,  and 
constituted  the  good  will  of  its  business.  S  denied  that  he  had 
taken  the  list,  and  claimed  that  the  customers  on  this  route  be- 
longed to  him  before  his  employment  with  the  plaintiff  began. 

Held:  That  under  the  testimony  a  theft  of  the  list  by  S  had  not  been 
proven,  and  an  injunction  would  not  lie  against  him. 

Edward  Ritchie,  for  plaintiff. 

Edwin  W.  Kemper  and  B.  M.  Ochiltree,  contra. 

Edwin  W.  Kemper  cited  in  support  of  the  motion  to  dis- 
solve the  temporary  restraining  order: 

As  to  the  power  of  court  to  grant  writs  of  injunction :  Stewart 
et  al  V.  The  Little  Miami  R.  R.  Co.,  14  0.,  358. 

As  to  burden  of  proof:  Spangler  v.  City  of  Cleveland,  43 
0.  S.,  526. 
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As  to  character  of  the  injury  which  must  be  shown:  Palls 
Village,  etc.,  Co.  v.  Tibbets,  31  Conn.,  165;  Hovelman  v.  Kan- 
sas City  Horse  R.  Co.,  79  Mo.,  632;  Goodall  v.  Crofton,  33  0. 
S.,  271. 

Where  a  right  is  claimed  under  an  agreement  set  forth: 
Story's  Equity,  Sections  825-26-27;  Webber  v.  Gage,  39  N.  H., 
182;  Jordan  v.  Woodward,  38  Me.,  423;  Florence  Sewing  Ma- 
chine Co.  V.  Singer  Mfg.  Co.,  8  Blatchf.  (U.  S.),  113;  Shackle 
V.  Baker,  14  Ves.,  468;   Churton.v.  Douglass,  John,  174. 

As  to  contracts  which  are  against  public  policy:  Lange  v. 
Werk,  2  O.  S.,  519-525. 

Where  the  relief  sought  is  purely  preventive:  Wiswell  v. 
First,  etc..  Church,  14  O.  S.,  32,  Syl.  9. 

When  an  injiuiction  will  be  denied:  Wellman  v.  Harker, 
3  Oreg.,  253;   Swift  v.  Jenkins,  19  Fed.  Rep.,  641.     ' 

Gorman,  J. 

This  is  an  action  to  enjoin  the  defendants  from  using  infor- 
mation claimed  to  have  been  a  secret  of  plaintiff's  business, 
knowledge  whereof  was  obtained  by  defendants  while  in  the 
employ  of  plaintiff,  to-wit,  knowledge  of  the  names  and  addresses 
of  customers  of  plaintiff  who  on  certain  days  and  at  certain 
hours  of  said  days  were  accustomed  to  give  their  laundry  work 
to  employes  of  plaintiff,  and  on  certain  other  days  and  at  cer- 
tain hours  of  said  days  were  accustomed  to  receive  their  clean 
laundry  work  from  plaintiff. 

It  is  claimed  that  both  defendants  conspired  together  to  quit 
the  employ  of  plaintiff  on  the  same  day,  February  27,  1909, 
and  did  leave  plaintiff's  employ  on  said  day,  and  that  on  Mon- 
day, March  1,  1909,  in  pursuance  of  said  conspiracy,  com- 
menced to  solicit  laundry  work  from  plaintiff's  customers  along 
what  is  known  as  route  number  5,  using  knowledge  which  they 
acquired  while  in  the  employ  of  plaintiff  in  a  confidential 
capacity,  and  by  misrepresenting  to  plaintiff's  customers  the 
truth,  secured  and  are  securing  a  large  amount  of  laundry  work 
from  plaintiff's  customers  along  route  number  5.  It  is  averred 
that  Smith  was  what  is  known  as  the  route  man  and  had  charge 
of  the  lists  of  plaintiff's  customers  and  their  addresses,  the 
route  to  be  followed  to  reach  each  customer  by  the  driver  in 
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the  shortest  time ;  that  these  lists  are  of  great  value  to  plaintiff 
and  constitute  its  good  will  in  the  laundry  business,  and  that  the 
knowledge  contained  in  these  lists  which  were  under  the  care  of 
defendant  Smith,  is  a  trade  secret. 

The  case  is  submitted  on  the  petition  and  answer  of  defend- 
ants, and  on  the  evidence  and  arguments  of  counsel.  At  the 
close  of  the  evidence  it  was  admitted  by  counsel  for  plaintiff 
that  no  case  had  been  made  out  against  the  defendant,  Harry 
Drake,  and  with  this  admission  all  allegations  with  reference  to  a 
conspiracy  between  the  defendants  falls  to  the  ground.  Drake 
was  the  man  who  drove  the  laundry  wagon  for  plaintiff  over 
the  route  claimed  to  have  been  affected.  Smith  went  out  oc- 
casionally, and  went  over  all  the  routes  at  different  times  for 
the  purpose  of  observing  and  inspecting  the  work.  Smith  was 
under  no  written  contract  for  any  specified  time  and  could  be 
discharged  at  any  time.  There  was  no  agreement  between  him 
and  plaintiff  to  keep  secret  the  matters  relating  to  the  routes, 
but  the  cards  containing  the  names  and  addresses  and  days  for 
calling  of  all  customers  upon  the  various  routes  were  arranged 
in  the  best  manner  possible  on  an  index  card  system,  and  kept 
under  lock  and  key  at  the  office  of  the  plaintiff  in  the  Arcade,  in 
a  cabinet,  and  no  one  had  access  to  this  cabinet  or  a  key  thereto 
except  Smith,  the  president  of  the  company,  Mr.  Klein,  and  the 
young  lady  in  the  office.  Smith  was  informed  by  the  president 
of  the  plaintiff  company  on  Tuesday,  February  23,  1909,  that 
after  two  weeks  his  services  would  not  be  required  any  longer. 
On  the  same  day  Drake  was  told  that  his  services  would  not  be 
required  after  two  weeks  time.  There  does  not  appear  to  have 
been  any  fault  or  complaint  against  either  by  plaintiff,  but  for 
some  reason  not  disclosed  their  services  were  not  needed  by 
plaintiff.  On  Friday,  February  26,  1909,  both  quit  work  with- 
out waiting  for  the  expiration  of  the  two  weeks  time  given  them. 
Before  Smith  was  notified  that  his  services  were  to  be  dis- 
pensed with,  he  took  from  the  case  all  the  cards  making  up 
route  5,  and  says  that  he  took  them  over  to  his  desk  at  the 
laundry  of  plaintiff  on  Sycamore  street  for  the  purpose 
of  checking  up  and  correcting  the  list.  He  testified  that  on 
Friday,  February  26,  the  day  he  quit,  he  put  the  cards  into  one 
of  the  drawers  of  his  desk  at  the  laundry  on  Sycamore  street, 
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and  gave  the  key  of  the  card  cabinet  to  Mr.  Stuckenborg,  the  con- 
fidential man  of  the  plaintiff  company,  and  at  the  same  time  told 
Stuckenborg  that  the  cards  were  in  the  drawer  of  the  desk,  and 
that  the  drawer  of  the  desk  was  locked,  and  gave  Stuckenborg  the 
key  to  the  desk  drawer.  Stuckenborg  admits  that  Smith  gave 
him  both  keys  on  this  day,  at  the  time  and  place  mentioned  by 
Smith,  but  denies  that  Smith  said  anything  about  the  cards 
containing  the  names  of  route  5,  and  says  that  he  has  searched  the 
drawers  of  the  dask  and  that  no  cards  are  to  be  found.  The 
young  lady  in  the  Arcade  office  says  the  cards  are  not  in  the 
cabinet  and  that  she  has  not  seen  them  since  Mr.  Smith  took 
them  away.  On  Friday  after  Smith  left  the  employ  of  plaint- 
iff, he  went  around  to  practically  all  the  customers  on  route  5  and 
told  them  that  on  Monday,  March  1,  1909,  he  intended  to  start 
in  business  for  himself  and  solicited  their  patronage.  He  testi- 
fied that  these  sustomers  with  a  very  few  exceptions  were  old 
friends  and  customers  of  his  personally,  who  had  dealt  with  him 
before  he  was  employed  by  plaintiff;  that  he  had  been  in  the 
laundry  business  for  thirteen  or  fourteen  years,  and  that  these 
old  customers  were  secured  by  him  and  brought  to  the  plaintiff 
company  from  other  laundries  because  of  their  friendship  for 
him,  and  this  evidence  is  undisputed.  There  were  a  few  of  the 
customers  of  the  plaintiff  secured  by  Smith  whom  he  admits  were 
not  his  old  customers.  He  testified,  and  his  testimony  is  uncon- 
tradicted, that  he  made  no  misrepresentation  to  any  of  plaintiff's 
customers  to  secure  their  patronage,  but  on  the  contrary,  told 
them  all  that  he  had  been  discharged  or  had  quit  work  for 
plaintiff,  and  intended  to  go  into  the  laundry  business  for  him- 
self, and  that  on  account  of  their  acquaintance  with  him  for 
many  years  and  his  promise  to  do  good  work,  they  all  promised 
and  agreed  to  give  him  their  work,  and  they  did  so. 

The  new  driver  of  plaintiff  who  went  over  route  number  5  on 
Monday,  found  that  Smith  had  preceded  him  and  had  gotten 
practically  all  the  work,  although  he  did  not  see  Smith.  He  did 
not  learn  of  any  misrepresentations  made  by  him,  but  the  cus- 
tomers all  said  they  preferred  to  give  the  work  to  Smith.  Smith 
has  his  own  wagon  and  his  own  lists  with  his  name  printed  there- 
on, and  gets  the  work  of  his  customers  done  at  the  Standard 
Laundry  Company,  conducted  by  Mr.  Woest. 
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A  temporary  injunction  was  issued  by  this  court  on  March  1, 
1909,  and  Smith  states,  and  his  testimony  is  uncontradicted, 
that  he  has  not  since  that  time  solicited  any  work  from  any  of 
the  customers  on  route  5. 

From  the  evidence  in  this  case,  the  court  is  of  the  opinion 
that  the  prayer  of  the  petition  ought  not  to  be  granted.  It  is 
the  policy  of  the  law  to  allow  as  large  and  unrestricted  a  compe- 
tition in  all  branches  of  business  as  possible,  to  the  end  that  the 
puWic  may  thereby  be  benefited,  and  that  no  man  or  set  of  men 
should  secure  a  monopoly  in  any  business  or  any  branch  of  busi- 
ness. It  is  contrary  to  public  policy  and  good  morals  to  foster 
or  encourage  monopolies  or  restrictions  in  trade.  Unless  the  de- 
fendant Smith,  by  virtue  of  his  employment,  learned  something 
of  the  secret  workings  of  plaintiff's  business  which  he  could  not 
and  would  not  have  learned  but  for  his  said  employment,  and  un- 
less he  either  expressly  or  impliedly  bound  himself  not  to  dis- 
close or  make  use  of  these  secrets,  and  unless  he  is  now  making 
use  of  those  secrets  which  he  could  not  have  acquired  except 
by  virtue  of  his  employment  with  plaintiff,  and  which  he  either 
expressly  or  impliedly  bound  himself  not  to  divulge  or  make  use 
of,  then  there  is  no  foundation  for  the  issuance  of  an  injunction 
against  him.  This,  as  we  understand  it,  is  the  rule  laid  down 
by  the  great  weight  of  authority  and  sanctioned  by  reason  and 
a  fair  sense  of  justice. 

Let  us  examine  this  case  in  the  light  of  this  rule  and  see  where- 
in the  extraordinary  process  of  injunction  should  be  invoked 
and  called  into  action  to  prevent  the  defendant  Smith  from 
soliciting  whom  he  pleases,  where  he  pleases  and  when  he  pleases, 
for  laundry  work. 

In  the  first  place  the  evidence  does  not  support  plaintiff's 
contention  that  Smith  made  use  of  his  knowledge  of  plaintiff's 
secret  concerning  the  list  of  customers  on  route  number  5,  ac- 
quired while  in  plaintiff's  employ.  Plaintiff  must  establish  by 
a  preponderance  of  the  evidence  that  Smith  took  and  carried 
away  the  list  of  route  number  5,  and  made  an  improper  use 
thereof  to  filch  away  its  customers.*  Smith  states  -positively  that 
he  did  not  take  the  list  away,  but  left  it  in  his  desk  at  the  laun- 
dry on  Sycamore  street.  Stuckenborg  says  Smith  gave  him  the 
keys,  but  said  nothing  of  the  cards  of  route  number  5,  and  he 
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has  not  found  them  in  the  desk.  Smith's  testimony  is  to  be 
given  equal  credence  with  Stuckenborg's,  and  the  burden  being 
on  the  plaintiff  as  to  this  matter,  as  well  as  every  other  aver- 
ment necessary  to  make  out  its  case,  it  fails  on  this  point  on  the 
preponderance  of  the  evidence.  The  fact  that  Smith  took  the 
cards  from  the  Arcade  office  to  the  Sycamore  street  laundry,  be- 
fore he  was  informed  of  his  discharge,  does  not  indicate  that  he 
carried  them  away  in  face  of  the  fact  that  he  was  not  forbidden 
to  take  them  over  to  the  laundry,  and  his  statement  of  why  he 
took  them  over  there. 

Again  there  is  no  evidence  that  Smith  while  in  the  employ  of 
plaintiff,  solicited  any  patronage  for  himself  from  any  customers 
on  route  number.  5,  but  on  the  contrary  his  evidence  is  that  he 
did  not  solicit  until  Friday,  February  26,  after  he  had  left  the 
employ  of  plaintiff. 

Again  the  knowledge  of  the  names  and  addresses  of  the  cus- 
tomers on  route  number  5  and  the  times  when  they  delivered  and 
received  their  laundry  was 'such  a  simple  thing  to  learn  that 
any  person  of  ordinary  intelligence  could  have  acquired  this 
knowledge  by  simply  following  plaintiff's  wagon  over  the  route, 
so  that  Smith  could  have  learned  all  these  facts  if  he  had  never 
been  in  the  employ  of  plaintiff,  and,  therefore,  this  case  does  not 
come  within  the  rule  laid  down  by  Judge  Ho^ea  in  8M fried  v.- 
Maycox,  14  Low  D.,  536,  cited  and  relied  upon  by  counsel  for 
plaintiff. 

There  was  no  express  contract  made  by  Smith  whereby  he  agreed 
not  to  disclose  or  make  use  of  any  knowledge  he  might  acquire  of 
the  secrets  of  the  plaintiff's  business,  but  it  is  contended,  and  held 
to  be  true,  that  there  is  an  implied  contract  on  the  part  of  all  serv- 
ants that  they  will  not  make  use  of  any  secrets  they  may  have 
learned  of  the  master's  business  while  in  his  employ,  which 
they  could  not  have  learned  except  for  the  employment.  But  in  the 
case  at  bar  as  we  have  pointed  out,  Smith  could  easily  have  learned 
all  about  these  routes  without  being  in  the  employ  of  plaintiff- 
and  he  further  says  in  his  testimony  that  he  did  acquire  his 
knowledge  of  the  customers  and  their  addresses  and  was  a  friend 
of  theirs  long  before  the  plaintiff  knew  them  or  had  secured  them 
as  customers.  The  case  of  Smith  v.  Kernan,  5  Bull.,  145,  de- 
cided by  Judge  Harmon,  is  quite  different  from  the  case  at  bar. 
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In  that  ease  the  plaintiff  had  a  trade-mark  on  her  bread;  every 
loaf  had  stamped  on  it  '* Domestic''  and  this  word  had  been 
used  for  years  and  become  well  known  and  famous  throughout 
the  city  under  this  name.  All  of  her  employes  quit  work  in  a  body 
in  pursuance  of  a  conspiracy  to  take  away  her  entire  trade,  which 
was  thereby  ruined  and  paralyzed,  and  these  employes  headed 
by  Kernan,  who  was  the  manager  of  her  business  and  had  an  in- 
terest in  the  profits  and  was  a  quasi  partner  as  found  by  the 
court,  started  a  rival  business,  leaving  the  plaintiff  without  any 
employe  whatever,  and  began  to  hold  themselves  out  as  making 
the  same  bread  formerly  made  by  plaintiff  and  used  her  trade-' 
mark,  ** Domestic.''  And  the  drivers  who  had  been  with  plaint- 
iff and  knew  all  the  customers,  went  over  the  routes  selling  the 
bread  of  the  defendant  to  the  old  customers,  under  the  name  of 
plaintiff's  bread.  Besides,  the  case  was  decided  on  a  demurrer 
to  the  petition  which,  for  the  purpose  of  the  demurrer,  ad- 
mitted all  the  allegations  of  the  petition  to  be  true. 

Nor  does  the  rule  laid  down  in  Pearl  Laundry  v.  Wertz,  by 
Judge  S.  W.  Smith  of  this  court,  apply  to  the  case  at  bar,  be- 
cause in  that  case  the  defendant  was  employed  to  build  up  the 
route  for  plaintiff  and  was  paid  therefor,  and  while  in  the  em- 
ploy of  plaintiff  he  solicited  the  patronage  of  the  customers  for 
himself  and  afterwards  went  over  the  route  in  the  exact  order 
as  to  time  and  place  that  he  had  formerly  done  for  plaintiff  and 
solicited  and  secured  the  business  for  a  competitor  of  plaintiff. 
The  evidence  in  the  case  at  bar  does  not  disclose  such  facts,  and 
this  court  is  not  disposed  to  go  beyond  the  rule  laid  down  by 
Judg(^  Smith  in  the  Wertz  case,  and  is  inclined  to  believe  that, 
on  the  facts  as  shown  in  that  ca.se,  he  would  have  decided  differ- 
ently from  the  learned  judge  who  announced  that  decision. 

For  the  reasons  stated  the  injunction  will  be  denied  and  the 
petition  dismissed  at  plaintiff's  costs.  The  temporary  restrain- 
ing order  will  be  vacated  and  dissolved. 
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RIGHTS  OF  A  WIFE  AS  TO  PLACE  OF  RESIDENCE. 

Common  Pleas  Court  of  Fairfield  County. 

Mary  E.  Imler  ¥.  Stanley  B.  Imler. 
Decided,  April  Term,  1909. 

Husband  and  Wife--Action  hy  a  Wife  Against  Her  Husband  for  Par- 
tition,  and  Refusal  to  Follow  Him  to  Another  Place  of  Residence 
not  Ground  for  Divorce,  When, 

1.  The  refusal  of  a  wife  to  abandon  a  reasonable  place  of  residence 

which  has  been  established  by  the  husband  and  is  suitable  for  the 
family  and  affords  advantages  to  the  children  for  schooling  and 
employment,  and  to  follow  him  to  another  locality  affording  no 
such  advantages  is  not  a  ground  for  divorce. 

2.  Nor  is  ground  for  a  divorce  afforded  by  the  further  fact  that  the 

wife  has  brought  an  action  against  the  husband  for  the  partition  of 
land  as  to  the  management  of  which  they  can  not  agree. 

C.  A.  Radcliffe,  for  plaintiflf. 
Snyder  &  Lindsey,  contra. 

Reeves,  J. 

The  court  first  stated  the  issues  in  the  pleadings  and  also  the 
facts  as  shown  in  the  record  of  the  divorce  case  in  Pickaway 
county  between  the  same  parties  and  continued. 

That  is  the  state  of  the  case  as  to  the  record  in  this  proceed- 
ing in  Pickaway  county.  As  far  as  the  matters  raised  in  the 
pleadings  in  Pickaway  county  were  adjudicated,  this  oourt 
can  not  review  that  adjudication.    That  must  stand. 

The  first  thing  to  determine  is  what  was  adjudicated  at  that 
time.  These  pleadings  were  filed  in  1906  and  the  court  could 
only  adjudicate  the  matters  set  out  in  the  pleadings  in  July, 
1906.  The  court  in  Pickaway  county  could  not  adjudicate 
matters  that  occurred  after  July,  1906.  So  that  all  matters 
up  to  that  time  in  regard  to  the  conduct  of  the  parties  were 

adjudicated. 

I  might  remark  here  that  the  only  reason  given  by  this  de- 
fendant here  for  bringing  that  action  of  divorce  in  Pickaway 
county  is  that  his  wife  had  brought  an  action  of  partition  against 
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him.  It  seems  that  after  some  negotiation  he  gave  her  to 
understand  that  she  should  not  take  more  provisions  from  this 
farm  and  not  to  expect  any  support  from  him,  unless  they  came 
back  there.  Thereupon  his  wife  says  that  she  gave  him  to  under- 
stand that  she  owned  one-half  interest  in  those  premises.  It  was 
testified  here  by  his  wife,  and  he  did  not  deny  it,  that  when  they 
were  married  he  had  no  property  whatever  and  no  money.  Some 
time  after  they  were  married  she  received  from  home  $500  in 
money  and  that  made  the  hand  payment  upon  this  place.  She 
paid  one-half  of  the  purchase  money,  and  the  balance  was  paid 
by  the  joint  efforts  and  labors  of  the  family.  The  defendant 
is  a  carpenter  and  stonemason  and  has  some  other  qualifica- 
tions. He  was  not  at  home  very  much.  He  was  busy  for  a 
number  of  years  before  1904,  and  was  gone  nearly  all  the  time. 
They  had  a  good  deal  of  stock.  While  he  was  gone  his  wife 
and  children  who  were  at  home  practically  managed  the  farm. 
The  testimony  shows  that  his  wife  spaded  the  garden.  It  is 
true  some  of  the  neighbors  say  they  did  not  see  her,  but  the 
work  was  done,  the  stock  was  attended  to  and  he  had  not  hired 
anybody  to  do  it.  His  wife  and  family  must  have  done  it. 
Having  made  this  hand  payment  of  $500,  she  had  a  right  to 
bring  suit  in  partition  if  she  and  her  husband  could  not  agree 
as  to  the  management  of  the  farm. 

Was  that  any  ground  for  him  to  bring  this  suit  for  divorce! 
Not  at  all.  He  offered  her  $500  and  afterwards  $600,  and  ac- 
cording to  this  receipt  here  there  was  personal  property.  I 
don't  know  whether  the  personal  property  waS  adjudicated. 
That  was  the  status  of  the  parties  when  this  suit  was  brought. 
The  court  only  adjudicated  the  matters  that  had  transpired  be- 
tween these  parties  up  to  that  time.  It  dismissed  his  petition. 
Therefore  it  must  have  found  the  allegations  of  his  petition 
untrue.  It  is  not  true  she  abandoned  him  and  went  to  Lancas- 
ter without  his  consent.  The  court  found  that  against  him,  or  It 
would  not  have  dismissed  his  petition,  because  if  she  had  done 
that,  she  would  have  been  guilty  of  gross  neglect  of  duty,  at 
least.  Therefore  upon  that  matter  the  court  found  against  him 
and  in  her  favor. 

The  court  found  against  her  and  said  that  he  was  always 
ready  and  willing  to  receive  her.     It  is  testifled  here  that  upon 
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cross-examination  there  the  court  asked  her  why  she  came  to 
Lancaster,  and  she  stated  (although  she  denies  that)  that  he 
had  selected  a  place  of  living  for  the  first  twenty-five  years  and 
that  she  wanted  to  select  a  place  for  the  balance  of  their  life. 
It  may  be  that  upon  that  statement  the  court  concluded  to  dis- 
miss her  cross-petition.  That  disposed  of  matters  up  to  that 
time. 

Now  as  to  moving  up  here.  It  is  true  that  the  statute  says 
that  the  husband  is  the  head  of  the  family ;  he  may  choose  any 
reasonable  place  for  a  home  and  the  wife  must  conform  thereto. 
That  does  not  mean  that  he  may  choose  any  place.  It  must 
be  a  reasonable  place.  Who  has  got  the  right  to  say  whether 
it  is  a  reasonable  place?  Some  judges  have  gone  so  far  as  to 
hold  that  the  husband  can  pick  any  place  and  say  to  the  family, 
"You  must  live  there."  That  is  not  the  law  in  this  court.  It 
must  be  a  reasonable  place,  looking  to  the  condition,  num- 
ber and  ages  of  the  family.  I  will  not  hold  that  he  can  select 
any  place  without  regard  to  whether  it  is  a  reasonable  place, 
unless  the  Supreme  Court  or  the  circuit'  court  will  make  that 
holding. 

It  is  not  necessary  for  the  court  here  to  say  whether  that  place 
where  they  lived  when  the  children  were  young  and  the  wife  was 
vigorous  would  be  a  reasonable  place  now,  because  I  find  by  the 
clear  weight  of  the  testimony  that  he  did  change  his  domicile. 
His  wife  testifies  to  it;  his  children  testify  to  it.  He  under- 
stood perfectly  according  to  their  testimony  that  when  his  wife 
and  her  mother  came  up  here,  that  they  came  up  here  for  the 
purpose  of  renting  a  house.  He  admits  that  in  1904  he  had 
bought  lumber  to  build  a  house  in  Lancaster,  and  that  the  mat- 
ter had  been  agreed  upon.  He  says  that  he  changed  his  mind 
in  1905.  But  the  testimony  shows  clearly  that  he  came  up  here 
with  the  first  load.  With  his  positive  way  of  thinking  and  act- 
ing there  was  no  one  compelling  him  to  come.  Therefore  I  find 
as  a  matter  of  fact  that  he  himself  changed  his  residence  in 
November  or  December,  1905,  to  Lancaster  for  his  wife  and 
family,  and  I  believe  it  to  be  true  as  testified  by  his  wife  and 
children  that  the  understanding  was  that  as  soon  as  he  got 
matters  in  shape  and  fed  some  stock  through  the  winter  and 
finished  some  work  there,  that  he  had  agreed  to  come  up  to 
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Lancaster  himself.  I  find  that  to  be- the  contract  by  the  clear 
weight  of  the  testimony  and  his  own  actions  and  declarations. 
Therefore  I  find  that  he  fixed  his  domicile  up  here. 

Now  had  he  a  right  to  change  his  mind?  He  had  agreed  to 
,  relieve  his  family  of  the  burden  of  taking  care  of  that  farm. 
He  had  agreed  to  come  to  a  place  where  the  children  could  go 
to  school;  and  I  may  say  to  a  place  where  they  had  access  to 
one  of  the  best  regulated  and  best  conducted  schools  in  the  state 
of  Ohio.  Some  of  these  children  were  at  this  time  attending 
school.  His  children  had  an  opportunity  to  get  employment 
here  in  a  number  of  factories.  I  am  satisfied  that  the  plaintiff 
and  defendant  both  understood,  and  it  was  one  of  the  reasons 
for  agreeing  to  come  up  here  was,  that  the  children  could  get 
employment  in  this  city. 

When  they  moved  up  here  he  claims  that  he  immediately  at- 
tempted to  get  them  back.  The  reasons  that  he  gave  were  that 
he  had  two  verandas  to  put  up  down  there,  and  had  other 
work  down  at  Stringtown.  I  find  that  he  fixed  the  domicile  of 
the  family  here,  exercising  the  right  given  him  by  the  statute. 
Some  of  the  children  were  going  to  school.  It  was  not  reason- 
able for  him  under  the  statute  to  pull  them  back  again  to  String- 
town  at  that  time.  There  are  good  people  in  Stringtown  who 
live  happily  there,  because  it  suits  them  to  live  there.  Under 
the  circumstances  it  was  not  reasonable  for  him  to  say,  **I  will 
not  come  up  here  and  live  with  you,  because  I  prefer  to  live  at 
Stringtown  where  I  can  take  my  horse  and  buggy  and  go  out 
and  do  odd  jobs  and  leave  you  folks  at  home  to  look  after 
the  hogs  and  cattle  on  the  farm.*'  Therefore  I  say  his  wife 
was  perfectly  justified  after  he  had  come  up  here  and  established 
this  home  to  remain  here,  and  he  was  bound  either  to  come  up 
here  and  live  with  them  or  support  them,  and  the  moment  he 
refused  to  do  that  he  was  guilty  of  gross  neglect  of  duty. 

Ilis  wife  admits  that  she  agreed  that  he  was  to  stay  down 
there  until  he  got  this  work  done,  fed  this  stock  and  got  things 
in  shape,  and  then  he  was  to  come  up  here  and  live  with  the 
family.  He  denies  that.  She  has  the  preponderance  of  testi- 
mony again.  His  actions  are  against  him.  I  am  satisfied  that 
the  claim  of  the  plaintiff  is  right  in  that  particular.    Now  it 
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is  said  that  she  went  down  there  and  lived  with  him  and  co- 
habited with  him.  I  have  paid  pretty  close  attention  to  that 
testimony.  I  am  satisfied  that  she  was  trusting  in  his  intention 
to  come  back  here.  She  went  down  there  and  helped  him  to 
butcher  twice,  time  and  again  washed  his  clothes  and  baked 
bread  for  him.  Whenever  he  came  after  her  according  to  his 
own  statement,  all  that  was  necessary  was  for  him  to  say  that  he 
wanted  her  to  go  down  and  cook  and  wash  for  him  and  she 
would  go.  As  soon  as  that  was  done  she  returned  to  Lancaster. 
Does  that  show  an  intention  upon  her  part  to  go  down  there 
and  live  there!  The  burden  of  proof  is  upon  him  to  show  that. 
Having  established  his  residence  here^  she  being  here,  some  of 
the  family  going  to  school  here,  some  employed  in  the  factories, 
some  of  age.  I  do  not  believe  his  statement  when  he  says  that 
she  agreed  to  go  back  there  and  live  there  and  stay  there  and 
abandon  her  family  here.  I  believe  it  was  just  as  she  says,  that 
the  agreement  and  understanding  was  that  he  was  coming  up 
here  to  live,  and  she  relied  upon  that,  and  she  went  down  there 
for  .the  purpose  of  keeping  him  in  good  humor  and  getting  him 
to  fullfill  that  contract.  It  is  true  that  the  testimony  shows 
that  he  did  things  that  raised  suspicion  in  her  mind  that  he 
was  not  going  to  come  up  here,  but  he  told  her  that  as  soon  as 
he  got  certain  work  done  that  he  would  come  up  here.  I  be- 
lieve that  when  she  went  down  there  and  worked  for  him  it  was 
in  view  of  the  agreement  that  he  was  to  come  up  here.  It  was 
a  fraud  to  induce  her  to  do  certain  things  under  a  false  and 
fraudulent  representation.  I  am  satisfied  from  his  conduct  and 
actions  that  he  never  intended  to  carry  out  his  agreement. 

Taking  his  conduct  and  actions  all  around,  it  shows  that  the 
allegations  of  this  petition  are  true.  Just  as  soon  as  he  found 
that  his  wife  was  going  to  demand  her  rights  in  that  property, 
he  offered  her  $500  for  her  interest  in  the  property.  When  she 
brought  that  suit  for  partition  which  she  had  a  right  to  do,  what 
is  the  result?  Immediately  after  she  brought  that  suit  he  goes 
off  and  brings  an  action  for  divorce  and  alimony,  and  he  alleges 
that  he  has  those  children  there  and  asked  for  alimony  out  of 
her  share  in  the  land.  That  shows  positively  that  he  never  in- 
tended to  come  up  here  and  live  with  her  and  that  he  wanted 
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to  compel  her  to  go  down  to  Stringtown  and  live  with  him.  He 
disposes  of  the  personal  property  and  he  gets  from  his  wife  what 
he  says  was  worth  $1,800  for  $800.  The  children  were  up  here 
and  the  court  had  said  that  he  was  not  to  have  the  custody  of 
the  children  and  not  to  have  any  alimony.  She  had  those  chil- 
dren that  were  under  age.  The  statute  says  that  he  must  sup- 
port his  wife  and  minor  children.  If  he  is  unable  to  do  so,  his 
wife  must  assist  him  if  she  is  able.  He  was  making  two  dollars 
per  day  and  he  says  that  the  reason  he  did  not  come  up  here 
was  that  he  was  getting  work  down  there.  Yet  he  did  hot  con- 
tribute a  cent  to  the  support  of  his  wife  and  minor  children. 
When  he  is  arrested  in  Pickaway  county  for  failure  to  support 
those  ininor  children,  he  dodges  behind  a  decision  of  the  Supreme 
Court  which  was  the  law  at  that  time,  which  said  thiit  he  could 
not  be  compelled  to  support  his  minor  children  because  he  lived 
in  Pickaway  county  and  his  children  lived  in  this  county.  If 
he  does  not  support  his  children  now  he  can  be  prosecuted  in 
this  county  and  may  be  sent  to  the  workhouse  or  penitentiary. 
Since  this  court  in  Pickaway  county  refused  to  give  him  the 
custody  of  the  children  (I  have  no  reason  in  any  manner  to  re- 
flect upon  that  court)  up  to  this  time  he  has  not  done  any  thing 
to  support  those  children. 

I  find  that  the  allegations  of  this  cross-petition  are  not  true 
and  it  will  be  dismissed.  I  find  that  he  has  been  guilty  of  gross 
neglect  of  duty  ever  since  October,  1907,  and  he  is  also  guilty 
of  willful  absence  from  her  for  three  years,  and  therefore  she 
is  granted  a  divorce  as  prayed  for.  She  is  granted  the  custody 
of  those  two  minor  children  until  the  further  order  of  the  court, 
and  the  defendant  is  required  to  pay  her  ten  dollars  a  month 
commencing  on  the  1st  of  April,  1909,  and  continue  that  pay- 
ment until  the  further  order  of  the  court  for  the  support  of 
those  two  minor  children. 

The  costs  are  taxed  against  the  defendant. 
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THE  SETTING  UP  OF  COUNTER-CLAIMS. 

« 

Common  Pleas  Court  of  Stark  County. 
McCaskey  Register  Co.  v.  American  Case  &  Register  Co.  et  al. 

Decided,  April  12.  1909. 

Counter-claim — Method  of  Pleculing — May  he  Set  up  Though  not  in 
.   Existence  at  the  Commencement  of  the  Action,  When — Truth  of 
Allegations  of  Petition  not  Admitted  by  Setting  up  a  Counter- 
claim.^ 

1.  A  corporation  which  has  been  made  defendant  in  an  action  for 

damages  on  account  of  unfair  competition  may  set  up  a  counter- 
claim based  on  unfair  competition  on  the  part  of  the  plaintiff; 
and  it  is  not  essential  in  such  a  case  that  the  counter-claim  arise 
out  of  a  contract  or  transaction  set  forth  In  the  petition,  or  that 
the  counter-claim  be  in  existence  at  the  time  of  the  commence- 
ment of  the  action,  but  it  is  sufficient  if  it  be  connected  with  the 
subject  of  the  plaintiff's  cause  of  action. 

2.  A  defendant  is  not  required  to  admit  the  truth  of  facts  alleged  in 

the  plaint ifTs  petition  as  a  condition  precedent  to  his  maintaining 
a  counter-claim. 

Lynch  &  Bay,  for  plaintiff. 
Hart  &  Koehler,  contra. 

This  case  was  instituted  by  the  plaintiif  to  recover  damages  in 
the  sum  of  $100,000  for  alleged  conspiracy  on  the  part  of  the 
defendant  company  and  its  officers  for  disrupting  and  taking 
away  the  sales  force  of  the  plaintiff  company;  for  constructing 
a  register  similar  to  the  register  manufactured  by  plaintiff  and 
marketing  it  as  the  register  of  plaintiff  company;  for  charging 
the  plaintiff  company,  with  financial  embarrassment  and  for 
using  the  advertising  matter  and  testimonials  of  plaintiff  com- 
pany in  the  sale  of  defendant's  register. 

The  defendant  filed  an  answer  and  cross-petition  denying  gen- 
erally the  facts  set  forth  in  plaintiff's  petition,  and  by  way  of 
cross-petition  seeks  damages  from  the  plaintiff  company  in  the 
sum  of  $200,000,  charging  an  alleged  destruction  of  its  business 
by  the  plaintiff,  unfair  competition  in  following  and  embarras- 
sing its  salesmen  and  taking  them  away  from  defendant,  making 
a  cheap  device  similar  to  defendant's  register  for  competitive 
purposes,  securing  cancellation  of  defendant's  contracts  with  its 
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customers,  sending  letters  and  circulars  to  defendant's  custom- 
ers, threatening  them  with  infringement  suits  and  publication  of 
the  petition  filed  in  this  case  for  competitive  campaign  purposes. 
The  supplemental  cross-petition  filed  by  defendant  charges  a 
continuation  of  the  same  wrongs  on  the  part  of  the  plaintiff 
since  the  filing  of  plaintiff's  petition. 

The  questions  involved  are  raised  by  a  general  demurrer  filed 
by  plaintiff  to  the  cross-petition  and  supplemental  cross-petition 
of  the  defendant;  the  other  necessary  facts  are  stated  in  the 
opinion  of  the  court. 

Lynch  &  Day,  for  plaintiff,  cited  Sections  5067,  5069,  5076, 
Revised  Statutes,  and  argued  that  the  defendant's  cause  of  ac- 
tion set  up  in  its  cross-petition  and  supplemental  cross-petition 
is  not  connected  with  the  subject  of  plaintiff's  action.  Evans 
V.  Hall,  1  Hand.,  434;  Needham  v.  Pratt,  40  Ohio  St.,  186; 
Donnegan  v.  Armour,  3  C.  C,  432;  Burkhardt  v.  Burkhardt,  2 
Bull.,  22 ;  Marshall  Bros.  v.  Masson,  2  C.  S.  C,  66 ;  Dougherty 
V.  Cummings,  1  Bull.,  283 ;  Loomis  v.  Bank,  10  Ohio  St.,  327 ; 
Qelshenen  v.  Harris,  26  Fed.  Rep.,  680;  Rogers  v.  State,  23  Ind., 
543;  Nolle  v.  Thompson,  60  Ky.  (3  Mete),  121;  Barr  v.  Post, 
56  Neb.,  698 ;  Rothschild  v.  Whitman,  132  N.  Y.,  472 ;  Sheehan 
V.  Pierce,  70  Hun.,  23  (23  N.  Y.  Supp.,  1119) ;  Mulberger  v. 
Koenig,  62  Wis.,  558. 

It  was  also  argued  that  not  only  does  the  cross-petition  fail 
to  allege  any  connection  between  the  cause  of  action  set  up  therein 
and  the  cause  of  action  pleaded  by  plaintiff,  but  it  denies  such 
connection  because  by  its  general  denial  it  denies  the  existence 
of  all  the  material  facts  constituting  plaintiff's  right  of  action. 
2  Bates'  Pleading,  1560;  7  Abbott's  Practice,  395. 

And  further  that  the  counter-claims  must  all  be  in  existence 
at  the  time  plaintiff's  action  was  commenced  where  the  supple- 
mental counter-claim  in  this  action  sets  up  facts  occurring  since 
the  beginning  of  the  action.  Ashley  v.  Marshall,  29  N.  Y.,  494 ; 
Vann  v.  Rouse,  94  N.  Y.,  401;  Donnegan  v.  Armour,  3  C.  C, 
432;  Gannon  v.  Dougherty,  41  Cal.,  661;  Paige  v.  Carter,  64 
Gal,  489;  Fergus  Print.  &  Pub.  Co.  v.  Otter  Tail  County,  60 
Minn.,  212;   Orton  v.  Noonan,  29  Wis.,  541. 

Hart  &  Koehler,  for  defendants,  cited  Sections  4948,  5055, 
5066,  5067,  5069,  5070,  5119,  Revised  Statutes,  and  argued  a 
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croas-petitioner  need  not  admit  facts  set  out  in  plaintiff's  peti- 
tion before  he  can  maintain  counter-claim,  but  may  deny  them 
and  still  counter-claim.  Sections  5067,  5315,  Revised  Statutes; 
Smith  V.  Minchell,  10  Am.  L.  Rec,  484;  Wiswell  v.  Church,  14 
Ohio  St.,  31;  Hill  v.  Butler,  6  Ohio  St.,  207;  Bradford  v. 
Andrews,  20  Ohio  St.,  208 ;  Lancaster,  Ohio,  Mfg.  Co.  v.  Colgate, 
12  Ohio  St.,  344;   Phillips'  Code  Plead.,  Sections  261,  262. 

The  matter  set  up  in  defendant's  cross-petition  and  supple- 
mental cross-petition  is  a  proper  subject  of  counter-claim,  as  is 
shown  especially  by  the  later  cases  in  Ohio  as  distinguished  from 
the  earlier  ones ;  and  it  is  policy  of  the  law  to  consolidate  litigation 
and  avoid  a  multiplicity  of  suits.  Pacific  Express  Co.  v.  Malin, 
132  U.  S.,  531;  Snow  v.  Holmes,  71  CaL,  142;  Glen  &  Hall  Mfg. 
Co.  V.  Hall,  61  N.  Y.,  226 ;  Grimes  v.  Grimes,  88  Ky.,  20 ;  Mogle 
V.  Black,  5  C.  C,  51;  affirmed  without  report.  Black  v.  Mogle, 
51  Ohio  St.,  582;  Barholt  v.  Wright,  45  Ohio  St.,  177;  Swan's 
Plead.  &  Prec,  259;  Cincinnati  Daily  Trib.  Co.  v.  Bruck,  61 
Ohio  St.,  489 ;  Shoemaker  v.  Jackson,  128  Iowa,  488 ;  McArthur 
V.  Canal  Co.,  34  Wis.,  139;  Penn  v.  Hayward,  14  Ohio  St., 
302 ;  Witte  V.  Lockwood,  39  Ohio  St.,  141 ;  Morgan  v.  Spangler, 
20  Ohio  St.,  38;  Peter  v.  Foundry  &  Machine  Co.,  53  Ohio  St., 
534;  Needham  v.  Pratt,  40  Ohio  St.,  186;  Woodruff  v.  Gamer, 
27  Ind.,  4  (89  Am.  Dec,  477) ;  Sheibley  v.  Dixon  County,  61 
Neb.,  409;  Ashley  v.  Marshall,  29  N.  Y.,  494. 

The  code  provides  for  a  supplemental  cross-petition  which  may 
contain  new  matter  arising  since  the  beginning  of  suit.  Sec- 
tions 5119  and  5120,  Revised  Statutes;  King  v.  Longworth,  7 
Ohio  (pt.  2),  231;  Donnegan  v.  Armour,  3  C.  C,  432;  Sanfleet 
V.  Railway,  10  C.  C,  460;  Howard  v.  Johnston,  82  N.  Y.,  271; 
Acer  V.  Hotchkiss,  97  N.  Y.,  395;  Shannon  v.  Wilson,  19  Ind., 
112 ;  L.  S.  &  M.  S.  Ry.  v.  Hutchins,  37  Ohio  St.,  282 ;  Gibbon  v. 
Dougherty,  10  Ohio  St.,  365 ;  Potter  v.  Norwood,  21  C.  C,  461 ; 
Weitzel  v.  Delhi,  12  Circ.  Dec,  737;  Glenn  v.  Hoffman,  2  W. 
L.  M.,  599 ;  Dickason  v.  Bank  Co.,  6  C.  C— N.  S.,  329. 

Ambler,  J. 

The  question  raised  and  argued  on  the  demurrer  of  the  plaint- 
iff to  the  defendant's  amended  cross-petition  and  supplemental 
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cross-petition  must,  as  this  oourt  views  it,  be  determined  from 
the  authorities  in  our  own  state.  The  authorities  in  other  states 
are  by  no  means  uniform,  and  the  tendency  of  our  courts  has 
been  directly  in  conflict  with  the  holdings  in  New  York  and 
many  other  states  which  have  continued  even  under  somewhat 
liberal  codes,  to  follow  more  nearly  the  rules  of  the  common  law 
in  authorizing  the  pleading  of  counter-claims. 

The  earlier  cases  in  this  state,  decided  since  the  adoption  of 
the  code,  seem  to  lean  toward  the  stricter  rule  of  pleading  in 
this  regard,  but  I  am  of  the  opinion  that  all  of  the  more  recent 
cases  tend  toward  greater  liberality,  in  not  only  enabling,  but 
also  requiring,  parties  so  far  as  practicable,  to  submit  all  their 
controversies  for  adjustment  in  a  single  action. 

This  was  announced  to  be  the  rule  in  Needham  v.  Pratt,  40 
Ohio  St.,  186,  cited  by  counsel  for  the  plaintiff ;  and  this  princi- 
ple has  been  followed,  if  not  directly  announced,  in  all  of  the 
decisions  involving  the  right  of  counter-claim  since  that  time, 
so  far  as  I  have  been  able  to  ascertain. 

The  rule,  and  the  reasoning  for  the  rule  announced  by  Judge 
Swan  in  his  work  on  Pleading  and  Precedents,  which  was  adopted 
by  the  Circuit  Court  of  Darke  County  in  Mogle  v.  Black, 
5  C.  C,  51,  as  the  basis  for  its  decision  in  a  case  analogous  to 
the  one  at  bar,  ought,  as  I  believe,  to  control  the  decision  in  this 
case ;  as,  in  that  case,  in  an  action  to  recover  damages  for  a  tort 
(an  assault  and  battery),  the  defendant  was  permitted  to  counter- 
claim for  damages  for  a  tort  (a  malicious  slander),  preceding  and 
connected  with  the  assault.  It  is  not  necessary  to  quote  from 
this  decision,  which  was  afterwards  affirmed  by  the  Supreme 
Court,  in  Black  v.  Mogle,  51  Ohio  St.,  58?. 

To  the  same  effect  is  the  language  of  Judge  Minshall  in  Barholt 
V.  Wright,  45  Ohio  St.,  177. 

'*It  would  seem  that  under  the  code  the  right  of  each  com- 
batant to  damages  might  be  determined  and  measured  in  the 
same  action." 

In  Cincinnati  Daily  Trih.  Co.  v.  Bruck,  61  Ohio  St.,  489, 
our  Supreme  Court  held  where  Bruck,  plaintiff  below,  sued  for 
libel,   the  tribune   company,  defendant  below,   might  counter- 
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claim  for  damages  for  the  malicious  prosecution  of  a  suit  against 
it  for  dissolution  and  the  appointment  of  a  receiver,  and  said: 

**If,  however,  the  facts  stated  constitute  a  cause  of  action  in 
favor  of  the  defendant  for  the  recovery  of  damages  against  the 
plaintiff  for  the  malicious  prosecution  of  the  suit  for  the  ap- 
pointment of  a  receiver,  it  is  very  clear  that  they  would  consti- 
tute a  counter-claim  in  this  action.  They  are  connected  with  the 
subject  of  the  action ;  and  this  is  sufficient  to  warrant  their  be- 
ing pleaded  as  a  counter-claim."  Citing  Swan's  Plead  &  Prec, 
259,  note. 

It  can  not,  of  course,  be  contended  that  the  cause  of  action 
alleged  as  a  counter-claim  in  this  case  arises  out  of  a  contract  set 
forth  in  the  petition,  nor  that  it  arises  out  of  the  transaction 
set  forth  in  the  petition;  but  is  it  not  connected  with  the  sub- 
ject of  plaintiff's  action t 

If  an  individual  who  has  an  altercation  with  another  may 
counter-claim  for  damages  for  assault  and  battery  in  an  action 
brought  by  the  other  for  his  assault  upon  him,  why  may  not  a 
corporation,  when  sued  by  another  for  unfair  competition, 
counter-claim  for  the  unfair  competition  it  claims  the  other  has 
been  guilty  oft  What  distinction  can  be  made  between  a  com- 
mercial quarrel  and  a  personal  quarrel,  in  so  far  as  the  applica- 
tion of  rules  of  pleading  in  this  character  of  cases  is  concerned  ? 

But,  it  is  contended,  that  the  defendant's  answer,  denying 
generally  and  specifically  the  material  allegations  of  the  plaint- 
iff's petition,  precludes  it  from  setting  up  its  affirmative  defense 
by  way  of  counter-claim.  It  may  be  that  that  is  the  rule  in 
New  York  state,  as  evidenced  by  the  cases  referred  to  by  counsel 
for  the  plaintiff  in  Abbott's  Practice  Reports;  but  as  our  courts 
have  said,  the  New  York  holdings  should  not  be  regarded  as  a 
precedent  in  the  light  of  holdings  in  our  own  state. 

Section  5067,  Revised  Statutes,  provides  that  the  defendant 
may  set  forth  in  his  answer  as  many  grounds  of  defense,  counter- 
claim or  set-off  as  he  may  have,  so  long  as  they  are  not  incon- 
sistent with  each  other.  And  Section  5066  provides  that  the 
answer  shall  contain  (1)  a  general  or  specific  denial  of  each  ma- 
terial allegation  of  the  petition  controverted  by  the  defendant- 
(2)  a  statement  of  any  new  matter  constituting  a  defense, 
counter-claim  or  set-off. 
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The  code,  therefore,  makes  no  limitation  upon  the  joinder  of 
defenses,  except  that  inconsistent  defenses  shall  not  be  joined; 
and  courts  have  distin^ished  between  inconsistency  arising 
from  a  direct  contradiction  of  facts  averred,  and  that  inconsis- 
tency which  arises  by  implication  of  law.  A  defense  of  new  mat- 
ter involves  an  admission  of  the  truth  of  the  facts  stated  in  the 
petition ;  but  this  is  only  for  the  purpose  of  that  particular  de- 
fense, and  is  not  inconsistent  with  its  being  false  in  fact;  and 
that  it  is  false  in  fact  may,  under  our  code,  be  asserted  in  a 
separate  defense  in  the  same  answer. 

In  other  words,  when  a  defendant  can  truthfully  deny  the 
allegations  of  a  petition,  he  is  not  required  to  admit  them  to 
be  true  in  fact  as  a  condition  upon  which  he  may  avail  him- 
self of  new  matter  in  defense.  He  may  deny  as  one  defense, 
but  failing  in  that  defense  he  is  not  precluded  from  proof  of 
new  matter  which  is  itself  a  defense  by  reason  of  being  the 
basis  of  an  off-set  or  counter-claim. 

In  Pavey  v.  Pavey,  30  Ohio  St.,  600,  it  was  held  in  an  action 
upon  a  promissory  note  that  defendant  might  deny  execution  and 
plead  want  of  consideration  and  indeed  non  (assumpsit,  payment, 
and  the  statute  of  limitations  have  been  held  to  be  consistent  de- 
fenses. These  defenses  would,  at  first  blush,  seem  to  be  incon- 
sistent; but  can  it  be  said  that  a  denial  of  the  plaintiff's  cause 
of  action  is  inconsistent  with  the  assertion  of  the  defendant's 
cross-petition  in  the  case  at  bar? 

The  defendant,  in  effect,  says  it  denies  the  cause  of  action 
in  plaintiff's  petition,  and  requires  proof  thereof;  but  if  the 
jury  find  otherwise,  growing  out  of  the  same  controversy,  the 
industrial  warfare  between  these  two  companies,  it  has  the 
cause  of  action  set  forth  in  its  cross-petition,  which  it  asks  the 
jury  to  pass  upon  in  determining  the  real  controversies  that 
exist  between  the  parties  in  this  case. 

Nor  do  I  see  how  any  other  ruling  should  apply  to  the  de- 
murrer to  the  supplemental  cross-petition.  It  avers  a  continua- 
tion since  the  filing  of  the  amended  cross-petition  of  the  same 
character  of  acts  which  each  claims  the  other  is  guilty  of — a 
continuation  of  the  same  claimed  warfare,  and  therefore,  to  my 
mind,  it  is  not  properly  the  subject  of  a  separate  suit,  in  view 
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of  the  fact  that  an  action  is  now  pending  wherein  the  entire 
controversy  between  these  parties  may  be  adjudicated. 

The  demurrers  to  the  amended  cross-petition  and  the  supple- 
mental cross-petition  will  therefore  be  overruled,  and  exceptions 
noted. 


s 


INTEREST  OF  UFE  TENANT  IN  OIL  OR  CAS  PRODUCTION. 

Common  Pleas  Court  of  Knox  County. 

Joseph  S.  Breece  et  al.  Executors^  v.  Elizabeth  Breece  et  al. 

Decided,  April,  1909. 

Life  Estate — Includes  Royalties  from  Land,  When — Lease  for  Oil  and 
Qns  Executed  hy  Testator — Wells  Drilled  after  His  Death — Pre- 
sumption as  to  Testator's  Intention — Privilege  of  Life  Tenant  to 
Work  Mines,  Quarries,  etc. 

When  a  life  estate  is  created  in  land  under  lease  to  a  gas  and  oil  com- 
pany, the  life  tenant  takes  the  land  with  the  right  to  all  royalties 
from  wells  thereon,  whether  such  wells  were  drilled  before  or  after 
the  death  of  the  testator. 

Wiliiam  E.  Thompson,  for  plaintiffs. 

WiCKHAM,   J. 

On  the  23d  day  of  February,  1901,  Adam  Q.  Breece,  a  resi- 
dent of  Knox  county,  Ohio,  made  his  last  will.  By  this  will 
the  testator  devised  to  his  wife,  Elizabeth  Breece,  a  life  estate 
in  the  farm  of  121  acres  owned  by  him  in  fee  simple,  with  the 
remainder  to  his  son,  Cassie  Breece. 

On  March  25,  1902,  the  testator  executed  and  delivered  to 
one  P.  Parker,  and  his  assigns,  an  oil  and  gas  lease  on  the  121 
acres,  by  the  terms  of  which  lease  he  granted  all  the  oil,  gas,  etc., 
for  the  term  of  twenty  years,  and  so  long  thereafter  as  oil  or 
gas  is  found  in  paying  quantities  thereon.  Afterwards,  and 
before  the  death  of  Adam  G.  Breece,  Parker  assigned  the  lease 
to  the  Ohio  Fuel  Supply  Company,  a  corporation  organized  for 
the  purpose  and  engaged  in  the  business  of  producing  and 
marketing  natural  gas.  The  lease  provided  for  the  payment  of 
$200  per  year  for  each  gas  well  drilled  on  the  land. 
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On  May  20, 1904,  Adam  G.  Breece  died,  leaving  his  said  will  in 
full  force  and  effect,  and  seized  in  fee  simple  of  the  land  be- 
queathed in  said  will  to  his  wife,  Elizabeth,  for  her  life,  with 
the  remainder  to  his  son,  Cassie. 

After  the  death  of  the  testator  the  gas  company  drilled  a  well 
on  the  farm  of  121  acres,  in  which  the  widow,  Elizabeth,  has  a 
life  estate,  and  which  well  ever  since  it  was  drilled  in  has  been 
a  producer  of  natural  gas  in  paying  quantities,  and  the  gas 
company  has  paid  a  royalty  of  $200  per  year  to  the  executors 
of  the  last  will  of  Adam  G.  Breece. 

This  petition  is  filed  by  the  executors  under  the  statute  for 
a  direction  of  the  court,  where  the  money  now  in  their  hands 
and  received  by  them  from  the  gas  company  should  be  paid, 
whether  to  the  widow,  Elizabeth,  or  to  the  remainderman,  Cas- 
sie,  and  the  case  is  submitted  to  the  court  on  a  statement  of  the 
foregoing  facts. 

The  owner  of  a  life  estate  in  lands  can  not  drill  oil  or  gas 
wells  nor  open  mines  upon  the  land,  nor  can.  he  grant  the  right 
to  another  to  do  so.  Kenton  Gas  &  Electric  Co,  v.  Dorney,  17 
C.  C,  101-5 ;  also  Marshall  v.  Mellon,  179  Pa.  St.,  371 ;  s.  c,  35 
L.  R.  A.,  816)Gurkin  v.  Kentucky  Salt  Co.,  100  Ky.,  734. 

But  a  life  tenant  may  operate  oil  wells  or  mines  that  have 
been  opened  before  the  creation  of  the  life  estate  or  the  death 
of  the  testator,  where  the  life  estate  is  created  by  law,  and  take 
the  royalty,  rentals  and  profits  therefrom.  Brooks  v.  Hanna,  19 
C.  C,  216;  Lemfer  v.  Henke,  73  III,  405;  Privy  v.  Griffith,  150 
111.,  506;  Moore  v.  Rollins,  45  Me.,  493;  Kier  v.  Peterson^  41 
Pa.  St.,  Z^l;  Shoemaker's  Appeal,  106  Pa.  St.,  392. 

In  the  case  of  Koen  v.  Bartlett,  41  W.  Va.,  559;  s.  c,  35  L. 
R.  A.,  128,  and  in  the  case  of  the  Woodburn  Estate,  138  Pa. 
St.,  606,  it  is  held  that  where  oil  wells  had  been  drilled  in  the 
testator's  lifetime  under  a  lease,  and  one  was  being  drilled  when 
he  died,  that  the  life  tenant  was  entitled  to  the  royalties  under 
the  lease. 

On  a  review  of  these  authorities  the  Circuit  Court  of  Cuya- 
hoga County,  in  the  case. of  Brooks  v.  Hanna,  supra,  was  moved 
to  say,  at  page  218: 
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**The  Pennsylvania  cases  are  cases  where  the  one  taking  the 
income  was  given  a  life  estate,  the  remainderman  taking  what 
what  was  left  at  the  end  of  the  life  estate.  And  those  cases 
follow  the  law  as  laid  down  by  all  the  authorities,  that  where 
mines  are  opened  at  the  time  that  the  will  takes  effect,  the  life 
tenant  gets  the  right  to  work  the  mines  during  the  time  of  her 
life  estate ;  and  the  same  is  true  of  quarries,  and  beds  of  gravel 
and  of  clay,  and  if  the  will  by  which  the  life  estate  is  created 
provides  that  mines  are  to  be  opened  by  the  trustees  and  worked, 
the  life  tenant  is  to  have  the  profits  arising  from  the  working 
of  the  mines,  and  the  remainderman  only  gets  such  coal  or 
other  materials  as  is  not  worked  out  during  the  life  estate.  The 
principle  on  which  this  is  held  in  the  Pennsylvania  cases  we 
apprehend  is  this:  That  if  a  mine  is  opened  at  the  time  of  the 
death  of  the  testator  and  in  operation,  that  the  clear  intent  of 
the  testator  is  that  they  shall  continue  to  be  worked ;  and  if  he 
provides  in  his  will  that  they  are  to  be  opened  and  worked,  then 
that  is  an  appropriation  by  him  in  his  will  that  so  much  of  the 
coal  or  other  material  beneath  the  surface  as  shall  be  worked 
during  the  time  of  the  life  estate  shall  go  to  the  life  tenant  so 
far  as  there  shall  be  net  earnings  from  such  mine.  And,  in  such 
cases,  the  will  in  and  or  itself  gives  to  the  life  tenant  the  profits 
of  the  mine,  and  gives  to  the  remainderman  only  what  is  left 
at  the  death  of  the  life  tenant. 


9f 


It  may,  with  equal  reason  and  force  be  said,  that  where  the 
owner  of  land  in  fee  simple  has  executed  a  lease  and  granted  the 
right  to  operate  for  oil  and  gas  on  lands  which  he  has  devised 
to  his  wife  for  life,  or  which  he  may  afterward  devise  to  her  for 
life,  it  is  his  intention  that  the  terms  of  his  contract  of  lease  be 
carried  out  after  his  decease  and  the  rentals  and  royalties  to  be 
paid  under  the  lease  shall  be  paid  to  his  wife,  who  is  to  be  the 
life  tenant  of  the  lands  after  his  death. 

The  testator  has  made  a  contract  which  in  contemplation  of  law 
may  be  carried  into  effect  after  his  decease.  He  is  presumed  to 
have  that  knowledge,  and  in  case  of  his  death  before  the  termina- 
tion of  the  contract  it  must  be  presumed  that  he  intends  all  that 
legally  results  from  his  act  of  executing  the  contract.  The  lessee 
has  a  right  to  drill  and  operate  the  lands  for  oil  and  gas.  The 
rental  or  royalties  must  be  paid  by  the  lessee  to  the  owner  of 
the  lands,  and  the  owner  of  the  lands  is  the  owner  of  the  life 
estate,  and  it  is  he  who  is  entitled  to  such  royalties  and  rents. 
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There  is  no  difference  in  the  rights  of  the  parties  whether  the 
wells  are  drilled  before  or  after  the  creation  of  the  life  estate. 
If  they  are  drilled  after  the  life  estate  begins,  under  a  con- 
tractual right  which  arose  before  the  creation  of  the  life  estate, 
it  is  to  all  intents  and  for  all  purposes  the  same  as  if  the  wells 
were  drilled  in  the  lifetime  of  the  testator.  Or,  to  put  it  in  an- 
other form,  the  life  tenant  takes  the  land  with  the  right  to  the 
royalties  of  all  wells  drilled  on  the  land  at  the  time  it  is  taken, 
and  all  wells  that  may  be  drilled  on  the  land  under  the  contract 
existing  at  the  death  of  the  testator.  Seager  v.  McCabe,  92 
Mich.,  186  (16  L.  R.  A.,  247). 

In  Willford  v.  Heimhoffer  et  al,  2  C.  C— N.  S.,  369,  it  is 
held: 

'*A  doweress  has  the  same  rights  in  oil  wells  sunk  upon  the 
lands  of  her  husband  after  his  death  that  she  has  in  wells  sunk 
before  his  death;  and  where  the  rents  and  profits  of  a  tract  of 
land  are  assigned  to  her,  oil  production  from  that  land  is  clearly 
hers." 

We  conclude,  upon  a  review  of  the  authorities  upon  the  ques- 
tion, that  the  widow  is  clearly  entitled  to  the  royalties  now  in 
the  hands  of  the  executors.  They  are  no  part  of  the  assets  of 
the  estate  of  Adam  G.  Breece.  The  gas  company  should  have 
paid  them  directly  to  the  widow  instead  of  to  the  executors,  and 
not^being  assets  of  the  estate,  does  not  make  a  case  for  a  direction 
of  the  court  as  to  how  the  money  shall  be  disposed  of  by  the  ex- 
ecutors, and  for  that  reason  the  petition  of  the  plaintiffs  is  dis- 
missed at  their  costs. 
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MAIONG  TtfE  DOW  TAX  A  CHARGE  ON  J.AND. 

Common  Pleas  Court  of  Hamilton  County. 

Anna  M.  Foley  v.  Charles  E.  Roth,  Treasurer,  et  al. 

Decided.  June  17.  1909. 

Constitutional  Law — Provision  Making  Dow  Tax  a  Lien  on  the  Land 
Where  Liquor  is  Sold  Void,  When — Injunction  Lies  Against  Spolia- 
tion of  a  Landlord  Who  has  Covenanted  Against  Such  Sales  and  was 
Ignorant  of  Their  being  Made — Police  Power — Taxation — Liquor 
Laws— Section  436^-12, 

The  provision  of  Section  4364-12.  making  any  balance  of  the  Dow  tax. 
left  after  the  sale  of  the  chattels  of  a  tenant  for  non-pajonent.  a 
lien  upon  the  premises  where  the  liquor  is  sold,  is  unconstitutional 
and  void  as  to  landlord  who  has  covenanted  against  such  sales  and 
ignorant  that  they  were  being  made,  and  the  sales  were  in  fact 
made  in  a  dwelling-house  secretly  to  guests. 

Gideon  C.  Wilson,  for  plaintiflP. 

Henry  T.  Hunt  and  Alfred  Bettman,  Prosecuting  Attorneys, 
contra. 

Dickson,  J. 

Plaintiff  claims  that  she  is  the  owner  of  a  flat  building  on 
Smith  street  in  the  city  of  Cincinnati,  Ohio;  that  this  building 
is  a  brick  dwelling-house  suitable  for  dwelling  purposes  only; 
that  there  is  no  store  room  therein;  that  the  entire  building  is 
divided  into  six  separate  flats,  each  suitable  for  dwelling  pur- 
poses and  each  rented  for  that  purpose  only ;  that  she  has  owned 
this  property  for  about  twenty  years ;  that  flat  No.  4  was  occu- 
pied by  Mrs.  Frances  McMann ;  the  flat  consisted  of  four  rooms 
— two  bed  rooms,  one  dining  room  and  one  kitchen;  that  she 
occupied  this  flat  during  November  and  December,  1908. 

Plaintiff  further  claims  that  Mrs.  McMann  was  not  at  any  time 
while  occupying  that  flat  engaged  in  the  business  of  trafficking 
in  intoxicating  liquors;  that  she  at  no  time  during  her  tenancy 
sold  any  liquor  in  that  flat ;  that  there  was  an  express  covenant 
in  the  terms  of  the  letting  which  prohibited  the  sale  of  liquor  in 
that  flat. 
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Plaintiff  further  claims  that  the  taxing  power  of  the  state 
through  the  defendant,  Richardson,  auditor,  has  entered  upon  the 
Dow  tax  duplicate  of  Hamilton  county,  Ohio,  against  Mrs.  Mc- 
Mann  the  sum  of  $534.74  Dow  tax ;  because  on  the  10th  day  of 
November,  1908,  she  was  engaged  in  the  business  of  trafficking 
in  intoxicating  liquors  in  that  flat;  that  the  defendant.  Roth, 
treasurer,  has  levied  upon  and  sold  Mrs.  Mc^lann^s  chattels  to 
pay  said  tax;  that  after  crediting  her  with  the  net  proceeds  of 
this  sale  and  allowing  her  certain  other  credits  there  remains 
unpaid  a  balance  of  $279.64.  Plaintiff  claims  that  unless  re- 
strained that  the  treasurer  will  certify  this  balance  to  the  auditor 
and  that  this  balance  will  be  placed  on  the  general  tax  duplicate 
as  a  charge  against  her  land. 

Plaintiff  asks  for  relief,  for  an  order  restraining  the  state  from 
taking  any  further  steps  in  the  matter  and  to  prohibit  the  state 
from  making  this  balance  by  the  forced  sale  of  her  land.  She 
claims  that  that  part  of  the  Dow  tax  law  making  this  balance 
a  charge  against  her  land,  and  that  also  the  means  of  collecting 
this  balance  out  of  this  land  are  unconstitutional  and  Void. 

The  defendant,  the  state  of  Ohio,  admits  that  that  house  was 
owned  by  the  plaintiff  on  that  day  in  November,  1908,  and  prior 
and  subsequent  thereto;  that  she  owned  tjie  property  for  about 
twenty  years;  that  Mrs.  ^IcMann  occupied  that  flat  number  4 
on  that  day  in  November ;  that  the  houlse  was  adapted  for  dwell- 
ing purposes  only  and  that  there  was  no  store  room  in  it.  The 
defendant  offered  no  proof  against  "plaintiff's  proof  that  one  of 
the  terms  of  the  letting  of  that  flat  was  that  there  was  to  be  no 
business  of  trafficking  in  intoxicating  liquors  carried  on  therein. 

The  defendant  offered  evidence  that  liquor  was  sold  on  that 
day  in  that  flat  in  violation  of  the  Dow  tax.  This  the  plaintiff 
denied  bv  her  witnesses.  The  defendant  makes  no  claim  that 
plaintiff  knew  that  liquor  Avas  sold  there,  and  finally  says  that 
that  land  is  chargeable  with  that  balance  of  the  tax  and  that  it 
will,  unless  restrained,  make  this  balance  out  of  that  land; 
that  its  conduct  is  not  unconstitutional  and  prays  that  plaint- 
iff's petition  be  dismissed. 

*   The  admissions  made  in  the  pleadings,  made  in  open  court; 
the  undisputed  evidence,  and  the  claims  made  by  both  sides  raise 
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squarely  this  issue:  Can,  under  the  Constitution  of  Ohio  and 
under  the  Constitution  of  the  United  States,  any  balance  of  the 
Dow  tax  left  after  the  sale  of  the  chattels  of  a  tenant,  who  was 
engaged  in  the  business  of  trafficking  in  intoxicating  liquors  in 
a  dwelling  house,  in  a  flat  secretly  to  guests,  be  made  a  charge  on 
the  land,  when  the  land  owner  has  stipulated  by  a  covenant  in 
the  letting  that  no  liquors  are  to  be  sold  there,  and  too,  when  the 
land  owner  is  ignorant  of,  and  could,  not  with  reasonable  dili- 
gence have  discovered  the  fact  that  the  tenant  had  broken  the 
covenant  by  selling  liquor  therein? 

The  business  of  trafficking  in  intoxicating  liquors  in  this  state 
is  in  an  anomolous  position.  This  position  is  caused  either  by 
public  or  politic  policy  or  both.  Either  policy  is  an  unruly 
horse  to  ride,  and  which  when  once  astride,  one  is  often  led  far 
from  the  domain  of  true  law. 

The  Constitution  of  Ohio  provides: 

*'No  license  to  traffic  in  intoxicating  liquors  shall  hereafter 
be  granted  in  this  state;  but  the  General  Assembly  may,  by 
law,  provide  against  evils  resulting  therefrom.*' 

This  provision  of  the  Constitution  neither  permits  nor  pro- 
hibits this  business.  It  dodges  the  issue,  shrinks  from  calling  this 
business  a  crime,  dubs  it  a  producer  of  evil,  and  relegates  its 
control  to  the  realm  of  the  police  power  vested  in  the  General 
Assembly.  This  body  has  sought  to  restrain  the  evils  by  assessing 
a  tax  with  penalties  and  stringent  methods  of  collection. 

The  General  Assembly  has  given  us  the  Pond,  the  Scott,  the 
Dow,  and  now  the  Dow-Aiken  tax.  Each,  in  its  turn,  except  the 
Dow  tax  and  the  Dow-Aiken  tax,  has  been  by  the  courts  de- 
clared unconstitutional.  We  have  in  this  state  no  common  law 
crime.  The  General  Assembly  only  can  tell  us  what  is  criminal. 
Xo  evil  is  a  crime  unless  declared  to  be  such  by  the  act  of  the 
General  Assembly.  Had  the  Constitution,  the  General  Assembly, 
declared  this  business  of  trafficking  in  intoxicating  liquors  a 
crime;  the  solution  of  the  problem  in  (this  case  would  be  easy. 
There  can  be  no  crime  without  intent  and  this  plaintiff  would  be 
'  relieved  from  this  tax,  there  being  neither  intent  nor  knowl- 
edge on  her  part  as  to  any  sale.    No  act  or  acts  by  her  had  any- 
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thing  in  any  way  to  do  with  this  traffic  or  business.     She  had 
covenanted  against  it. 

This  business,  this  traffic,  is  not  a  crime.  This  tax  is  not  a 
punishment.  This  tax  has  for  its  object  the  putting  of  a  bur- 
den, for  the  purpose  of  restraining  evils,  upon  those  who  en- 
^  gage  in  this  traffic,  in  the  form  of  a  tax.  This  the  General  As- 
sembly has  a  right  to  do.  This  General  Assembly  also  has  a 
right  under  the  sovereignty  of  its  taxing  power,  to  prescribe 
stringent  methods  or  means  for  the  collection  of  this  tax  and 
also  to  prescribe  severe  penalties  for  default  in  payment.  This 
body  undoubtedly  has  this  power  over  those  who  volu7itarily 
participate  in  this  traffic  and  reap  the  benefits  thereby. 

The  question  here  is:  Has  this  General  Assembly  under  this 
sovereign  power  the  right  to  burden  the  innocent  as  well  as  the 
guilty  ?  Has  it  the  right  to  burden  those  who  reap  no  benefits — 
who  have  done  the  best  they  could  to  obey  even  the  spirit  of  the 
law — the  land  owner,  who  insists  upon  a  covenant  in  the  letting, 
prohibiting  this  traffic  on  his  premises?  . 

If  the  General  Assembly  has  the  power  to  make  the  non-pay- 
.  ment  of  this  tax  a  lien  upon  an  innocent  Ifind  owner,  why  has  it 
not  the  power  also  to  make  this  tax  a  lien  upon  any  other  class 
or  kind  of  individuals.  Can  the  General  Assembly  under  this 
police  power  act  as  it  pleases?  Is  there  no  limit?  To  punish 
the  innocent  as  well  as  the  guilty  is  to  make  law  obnoxious  to 
the  public  and  tends  to  create  a  disrespect  for  the  law. 

The  innocent  land  owner  is  one  class  of  tax-payers.  To  tax 
this  one  class  for  the  protection  of  the  public,  of  which  it  is  a 
part,  is  to  tax  this  one  class  twice.  To  tax  this  one  class  to  pro- 
tect it  and  all  the  public  from  the  results  of  this  evil,  and  from 
results  which  it  has  done  its  best  to  prevent,  is  radically  wrong. 

The  power  vested  in  the  General  Assembly  to  enact  tax  laws 
to  restrain  the  evils  resulting  from  the  liquor  business  must  be 
used  with  caution.  The  passage  by  the  General  Assembly  of 
politic  or  imjust  or  unreasonable  or  despotic  or  tryannical  or 
arbitrary  laws  will  be  interdicted  by  the  courts.  The  courts 
have  long  had  the  power  to  restrain  such  acts  of  the  General  As- 
sembly. The  Constitution  and  the  courts  perform  their  best 
service  when  they  protect  the  people  from  the  conduct  of  a  reck- 
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less  or  extravagant  majority.  The  power  of  levying  taxes  and 
regulating  the  manner  of  their  enforcement  are  within  the  power 
of  the  General  Assembly,  but  they  can  only  be  used  with  respect 
to  public  and  private  rights  alike.  A  court  has  the  right  to  de- 
fine the  limits  of  any  power.  The  courts  of  justice  must  never 
permit  spoliation  under  the  taxing  power.  To  attempt  to  pre- 
vent the  evils  flowing  from  any  source  by  placing  an  unequal 
burden  upon  those  who  have  nothing  to  do  with  these  evils  is 
to  violate  a  cardinal  rule  of  procedure.  To  do  justice  is  easy, 
but  to  make  those  who  lose  or  suffer  thereby,  believe  that  justice 
has  been  done  is  difficult.  It  can  never  be  good  law  to  confiscate 
the  land  of  a  citizen  in  the  guise  of  a  tax  on  the  land  of  the  in- 
nocent to  protect  the  morals  of  the  public. 

By  the  common  law  the  plaintiff  land  owner  has  no  right  to 
enter  the  premises  let,  for  any  purpose,  except  upon  invitation  of 
the  tenant.  The  flat  in  this  case  was  the  tenant's  castle.  A  ten- 
ant has  the  right  to  resist  the  entrance  of  the  land  owner  with 
force,  and  that  force  used  is  measured  only  by  the  tenant's 
successful  resistance. 

It  has  been  said  that  the  land  owner  reaps  a  benefit  by  this 
liquor  business;  that  he  gets  increased  rents  on  account  of  permit- 
ting liquor  to  be  sold  on  his  premises.  This  can  not  be  true  when 
the  land  owner  prohibits  its  sale.  It  has  been  said  that  the  law 
of  the  land  is  a  part  of  each  lease  the  same  as  if  written  in  it ; 
that  the  land  owner  knowing  this  and  knowing  that  the  busi- 
ness of  trafficking  in  intoxicating  liquors  will  create  a  lien,  can 
protect  himself  by  a  bond.  This  is  to  hold  that  only  those  who 
are  able  to  give  bond  will  be  accepted  as  tenants.  .  This  would 
work  a  hardship  on  the  poor,  who  would  be  unable  to  get  places 
in  which  to  live. 

Under  the  guise  of  protecting  the  public  morals  and  the  gen- 
eral health,  the  General  Assembly  has  no  right  to  enact  that 
which  will  be  utterly  destructive  to  private  rights.  The,  General 
Assembly  has  no  power  to  enact  a  law  to  restrain  an  evil-doer — 
when  its  execution  will  affect  directly  both  the  innocent  and  the 
guilty.  The  General  Assembly  has  no  power  to  levy  a  tax  in 
.  restraint  of  the  evils  resulting  from  the  sale  of  liquors  which 
will,  and  which  can  in  its  enforcement,  take  away  the  property 
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of  the  innocent.  When  the  collection  of  such  a  tax  does  this, 
that  part  of  the  same  which  does  this  is  illegal,  unnecessary,  arbi- 
trary, unreasonable,  unjust,  and  therefore,  unconstitutional  and 
void. 

It  is  easy  for  the  Legislature  to  relieve  this  burden  by  an 
amendment,  and  prevent  the  necessity  of  the  land  owner  be- 
ing compelled  to  seek  relief  by  injunction  from  the  courts — often 
tedious,  slow  and  always  expensive. 

Having  held  that  that  part  of  the  Dow  tax  which  engrafts 
upon  the  land  of  an  innocent  owner  a  part  thereof,  is  against  the 
Bill  of  Rights,  the  rights  of  man,  and  therefore  unconstitutional 
and  void,  it  is  not  necessary  to  pass  on  the  question  of  the  verac- 
ity of  the  witnesses  as  to  the  alleged  illegal  sale,  or  on  the  ques- 
tion as  to  what  constitutes  the  business  of  trafficking  in  intoxi- 
cating liquors. 

The  prayer  of  the  petition  will  be  granted,  and  the  defendants 
restrained  from  taking  any  further  steps  in  or  about  the  collec- 
tion of  the  balance  of  this  tax  not  raised  by  distress  on  the  ten- 
ant's property. 


PRIORITY  or  JUDGMENTS  AS  DETERMINED  BY 

EQUITABLE  RIGHTS. 

Common  Pleas  Court  of  Franklin  County. 
]\L\RGARET  Fleming  v.  John  G.  McQuppey  et  al. 

Decided.  April  19,  1909. 

Res  Judicata — When  the  Plea  May  he  Urged — Restoration  of  ^'De- 
stroyed'*  Deed — Lis  Pendens — Pwe  Equities — Laches — Estoppel — 
Title — Priorities — Date  of  Lien  Under  a  Judgment  which  was  Ap- 
pealed— Suspension  of  Judgment  by  Appeal — Wills — Sections  413J^, 
6235  and  5236. 

1.  The  appearance  of  an  administrator  as  a  party  to  a  cause,  and  his 
allegation  of  probable  liability  against  the  estate,  does  not  make 
the  judgment  thereafter  oftained  res  judicata  as  to  creditors  of  the 
estate  who  were  not  parties  to  the  action  and  who  had  at  the 
time  another  action  pending  to  which  the  estate  was  a  party  de- 
fendant, and  the  plea  of  res  judicata  can  not  stand  against  the 
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equities  of  creditors  so  situated  whose  action  has  resulted  in  a 
Judgment. 

2.  Where  a  wife  persuades  her  husband  to  execute  a  deed  in  her  favor 

in  payment  of  a  stale  loan,  and  the  husband  afterward  destroys 
the  deed  and  makes  a  will  by  which  the  same  property  is  passed 
to  his  wife,  and  she  actually  takes  under  the  will  without  a  formal 
election,  she  can  not  thereafter  maintain  priority  of  title  to  the 
property  so  devised  to  her  over  Judgment  creditors  of  the  estate 
by  virtue  of  a  decree  which  restored  the  deed  her  husband  de- 
stroyed, but  which  was  never  "lost." 

3.  Where  a  question  of  priority  of  Judgments  appeals  to  the  conscience 

of  the  court,  equitable  rights  may  be  determined  by  assigning  to 
the  Judgment  embodying  the  least  equity  a  lien  dating  from  the 
circuit  court  decree,  rather  than  that  of  the  common  pleas  from 
which  an  appeal  was  taken,  especially  where  the  party  holding  the 
Judgment  embodied  in  the  decree  has  been  guilty  of  laches  to  a 
degree  which  should  estop  the  assertion  of  the  claim. 

M.  E.  Thrailkill,  for  plaintiff. 
DeWitt  &  Hubbard,  for  Mary  E.  Haviland. 
J.  J.  Stoddart  and  W.  K,  Williams,  for  the  Tribune  Fresh  Air 
Fund  Society. 

KiNKEAD,  J. 

The  question  is  presented  upon  demurrer  of  the  Tribune  Fresh 
Air  Fund  Society  to  the  amended  answer  of  Mary  E.  Haviland 
to  the  second  amended  answer  and  cross-petition  of  the  Tribune 
Fresh  Air  Fund  Society;  and  upon  the  demurrer  of  Mary  E. 
Haviland  to  the  reply  of  plaintiff. 

The  action  of  plaintiff  and  cross-petitioners  is  a  creditor's  bill 
against  bondsmen  of  an  executor. 

A  previous  action  was  brought  by  these  judgment  creditors 
against  the  bondsmen  of  Ripley  C.  Hoffman,  executor,  to  which 
Mary  E.  Haviland,  as  administratrix,  was  defendant.  This  was 
determined  upon  demurrer  to  the  petition  in  the  Supreme  Court 
April  22,  1902.  It  then  proceeded  to  judgment,  the  plaintiff  and 
the  demurring  cross-petitioner  in  this  action  obtaining  judg- 
ments as  hereinafter  appearing.  This  action  was  thereupon  in- 
stituted December  29,  1904. 

Mary  E.  Haviland  commenced  an  action  May  31,  1902,  to  re- 
store a  destroyed  deed  made  to  her  by  her  husband  in  1882,  the 
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deed  being  destroyed  in  1890  or  1891.  A  decree  was  rendered 
in  her  favor  in  that  case.  These  judgment  creditors  were  not 
parties  to  her  action.  The  defendants  were  the  heirs  and  admin- 
istrator of  Michael  Haviland,  deceased. 

The  question  upon  demurrer  is  whether  Mrs.  Haviland 's  ac- 
tion is  res  judicata  and  a  valid  defense  so  far  as  the  judgment 
goes  to  the  Michael  Haviland  estate. 

The  general  doctrine  is  that  to  make  out  the  defense  of  res 
judicata,  the  subject-matter  of  the  judgment  set  up  must  be  the 
same,  and  it  must  be  between  the  same  parties  or  their  privies, 
and  the  precise  question  must  have  been  determined.  Mauldin 
V.  Cityy  69  Am.  St.,  855. 

The  plea  can  never  be  urged  against  one  who  is  not  a  party 
to  the  litigation,  nor  against  one  not  represented  by  another  who 
stands  in  a  relation  of  privity. 

The  claim  is  made  here. that  the  matter  pleaded  operates 
against  the  judgment  creditors,  because  they  were  represented 
bv  the  administrator  of  the  Michael  Haviland  estate. 

It  is  true  that  the  administrator  of  the  estate  appeared  in  the 
case  brought  by  Mary  Haviland,  and  that  he  alleged  that  there 
was  a  probable  liability  on  the  bond  as  against  the  estate. 

Such  a  pleading  by  the.  administrator  amounted  to  nothing 
80  far  as  the  judgment  creditors  are  concerned.  It  would  have 
been  unusual  for  the  administrator  to  have  even  allowed  such 
unliquidated  claims  as  were  presented  by  these  judgment  credi- 
tors as  valid  claims  against  the  estate.  It  was  no  part  of  his 
legal  duty  to  represent  these  unliquidated  claimants.  The 
pleading  presented  by  the  administrator  was  not  in  the  least 
binding  upon  them,  because  their  action  was  pending  against 
Mary  E.  Haviland,  administratrix  of  Michael  Haviland,  de- 
ceased, and  other  bondsmen  on  the  Hoffman  bond,  at  the  time, 
and  long  prior  to  the  date  when  Mary  E.  Haviland  brought  her 
action  to  restore  the  deed. 

The  action  of  these  claimants  being  a  pending  one,  it  was  no- 
tice to  the  world,  and  especially  to  Mary  E.  Haviland,  individ- 
ually, as  devisee,  of  the  claims  being  thereby  asserted,  the  doc- 
trine of  lis  pendens  operating  with  full  force  against  all  the 
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lands  which  stood  in  the  name  of  Michael  Haviland,  including 
that  devised  to  her. 

It  is  now  the  duty  of  a  court  of  equity  to  take  notice  of  all  the 
equities  existing  between  these  parties.  It  is  a  case  of  pure 
''equities,"  and  not  of  res  judicata;  the  decree  pleaded  does 
not  constitute  a  plea  of  res  judicata  against  the  judgment  credi- 
tors because  they  are  not  parties  to  the  action  and  were  not 
represented  therein. 

On  the  contrary,  Mary  E.  Haviland,  to  whom  the  legal  title  of 
the  land  in  question  has  been  decreed,  stands  charged  with  all 
of  the  equities  arising  from  the  circumstances  in  this  case  in  favor 
of  the  judgment  creditors. 

The  decree  in  her  favor,  under  all  the  circumstances,  does  not 
entitle  her  to  as  much  consideration  as  if  the  deed  itself  had  ac- 
tually been  produced  and  recorded,  though  tardily,  and  the  judg- 
ments against  her  husband's  property  had  merely  intervened 
before  she  had  placed  her  deed  on  record. 

The  question  presented  by  the  pleadings,  instead  of  being  one 
oi  res  judicata,  is  merely  one  of  "equities";  the  decree  in 
Mary  E.  Haviland 's  favor  is  to  be  considered  much  in  the  same 
light  as  if  she  had  placed  her  deed  on  record,  excepting  that 
under  all  the  circumstances  the  equities  are  very  much  against 
her,  because  of  her  own  conduct  which  estops  her  as  against 
these  judgment  creditors.  She  stood  by  the  Haviland  adminis- 
trationship  until  the  Supreme  Court  decision  fixed  the  bond 
liability,  and  then  she  took  up  her  individual  warfare. 

The  question  is  novel,  and  difficult  to  bring  within  any  existing 
statutes  or  adjudication,  but  it  is  not  at  all  difficult  to  discover 
the  equities  existing  in  favor  of  the  judgment  creditors,  as 
against  Mrs.  Haviland. 

It  is  even  doubtful  whether  the  statute,  Section  4134,  Revised 
Statutes,  governing  the  registration  of  conveyances,  applies  in 
this  case^  because  Mrs.  Haviland 's  title  has  not  been  put  upon 
record  by  virtue  of  that  statute.  In  the  absence  of  her  com- 
pliance with  the  terms  of  that  statute  she  resorted  to  the  ex- 
traordinary powers  of  a  court  of  equity,  to  make  up  for  her 
failure  to  do  that  which  the  statute  required  of  her,  to  make 
her  title  good,  at  least  against  bona  fide  purchasers.     So  that 
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now,  as  between  herself  and  these  judgment  creditors,  there  ap- 
pears to  be  no  technical  barriers  in  the  way,  and  a  court  of 
equity  is  now  at  liberty  to  follow  the  dictates  of  conscience. 

The  conclusion  is  that  the  demurrer  to  the  plea  of  res  judi- 
cata set  forth  in  the  amended  answer  of  Mary  E.  Haviland  is 
well  taken,  and  is  therefore  sustained. 

The  question  then  arising  in  respect  to  her  answer  to  the 
second  amended  answer  and  cross-petition  of  the  Tribune  Fresh 
Air  Fund  Society,  is  whether  she  can  amend  so  as  to  present 
a  valid  defense. 

Judgment  may  be  rendered  upon  the  pleadings,  according  to 
this  opinion,  unless  good  cause  may  be  shown  to  the  contrary. 

Searching  the  record  upon  the  demurrer,  and  considering  the 
demurrer  to  the  reply  of  plaintiff  in  the  same  connection,  which 
is  also  overruled,  it  is  apparent  that  the  plaintiff  ^nd  the  cross- 
petitioners  are  entitled  to  the  relief  asked  for  by  them  according 
to  the  decision  reached  by  this  court. 

Ignoring  the  pjea  of  res  judicata,  the  question  is  then  only 
of  priorities  between  the  judgment  creditors  and  Mary  E.  Havi- 
land. 

The  priorities  may  be  considered  from  two  standpoints,  namely : 
One  from  the  viewpoint  of  the  conduct  of  Mary  E.  Haviland; 
the  other  as  the  dates  of  the  judgments  of  the  creditors,  and  of 
Mary  E.  Haviland,  and  the  operation  and  effect  of  Section  4134, 
Revised  Statutes,  upon  each  of  the  judgments. 

As  to  the  first,  the  conduct  of  Mary  E.  Haviland,  there  is 
much  to  be  considered,  and  it  covers  a  great  period  of  years. 

She  avers  tha,t  on  or  about  the  year  1863,  having  about  the 
sum  of  $2,500,  she  loaned  the  same  to  her  husband ;  that  in  the 
middle  of  1882,  nineteen  years  after  the  loan,  and  the  limitation 
had  run,  upon  her  demand,  and  to  repay  her  Michael  Haviland 
deeded  her  the  property,  consisting  of  three  parcels,  being  farm 
land  and  city  lots,  and  part  of  the  same  property  described  in 
the  petition  of  plaintiff;  that  the  deed  was  duly  delivered  to  a 
trustee  and  by  the  trustee  to  her,  but  that  the  same  were  not 
recorded ;  that  she  kept  the  deeds  in  her  possession  in  her  private 
box  until  some  time  in  the  year  1890,  when  she  discovered  that 
they  were  missing  and  her  husband  admitted  to  her  that  he  had 
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destroyed  them;  that  they  were  destroyed  without  her  knowl- 
edge; that  on  her  demand  he  refused  to  restore  them,  but  that 
he  told  her  he  would  make  a  will  and  leave  all  to  her,  but  she 
still  insisted  upon  his  making  the  deeds,  which  he  refused  and 
neglected  to  do. 

From  the  year  1890  or  1891,  when  the  deed  was  destroyed,  she 
demanded  a  new  deed  and  he  refused,  promising  to  make  a  will 
and  give  her  all  his  property.  Until  the  death  of  her  husband 
she  acquiesced  and  made  no  further  complaint  about  the  deed, 
so  far  as  the  pleadings  show.  This  was  four  or  five  years  after- 
wards, he  having  died  October  31,  1895.  The  will  being  ad- 
mitted to  probate,  Mrs.  Haviland  actually  went  into  possession 
of  all  her  husband's  property  November  — ,  1895,  and  actually 
sold  some  of  it,  as  devisee. 

It  appears  that  Michael  Haviland  purchased  the  property  in 
question  with  his  own  means,  leased  it  and  collected  the  rents, 
paid  the  taxes,  exercised  full  control  over  it  with  full  knowledge, 
consent  and  approval  of  his  wife,  from  the  time  of  the  destruc- 
tion of  the  deed  until  his  death. 

On  August  21,  1897,  Margaret  Fleming  brought  an  action  on 
the  bond  of  Ripley  C.  Hoffman,  executor  of  Margaret  Fleming, 
against  the  bondsmen;  and  Michael  Haviland  being  one  of  the 
bondsmen,  the  deceased,  Mary  E.  Haviland,  as  administratrix 
of  his  estate,  was  made  a  party  defendant.  This  action  pro- 
ceeded until  upon  demurrer  to  the  petition  on  a  question  of 
bond  liability,  arising  by  virtue  of  the  provisions  of  the  will, 
judgment  was  rendered,  and  error  was  prosecuted  to  the  Su- 
preme Court.  The  case  was  there  decided  on  April  22,  1902. 
finding  the  Michael  Haviland  estate  liable. 

Thereupon  Mary  E.  Haviland  resigned  as  administratrix  and 
Hiram  S.  Bronson  was  appointed.  This  action  on  her  part  was 
taken  with  the  evident  purpose  of  bringing  the  action  to  restore 
the  deed,  not  lost,  but  deliberately  destroyed  by  her  husband, 
which  was  filed  by  her  May  31,  1902. 

From  the  date  she  discovered  that  her  deeds  were  destroyed  in 
1890  or  1891  to  the  date  of  her  suit.  May  31,  1902,  eleven  or 
twelve  years  had  elapsed,  during  which  period  she  had  remained 
silent,  and  allowed  the  creditors  of  her  husband  to  know  noth- 
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ing  about  her  claims.  In  the  meantime,  she  had  accepted  the 
terms  of  the  will  and  was  operating  as  devisee  thereunder.  She 
had  followed  the  bond  liability  suit  from  1897  to  April  22,  1902, 
five  years,  and  »did  not  discover  the  need  of  her  destroyed  deeds 
until  the  Supreme  Court  fixed  the  liability. 

She  thereupon  proceeded  with  her  equity  suit  to  restore  the 
destroyed  deed,  to  keep  the  judgment  creditors  from  getting  the 
property.  She  had  fought  them  for  five  years  resisting  the  lia- 
bility without  taking  this  new  role  of  owner  by  deed. 

The  suit  filed  by  her  was  against  only  the  administrator  of 
her  husband's  estate  and  the  heirs.  The  creditors  were  not  in- 
vited into  her  suit  by  summons,  and  strange  to  remark,  she 
was  able  to  put  them  out  by  motion,  and  successfully  closed  the 
doors  of  the  court  of  equity  to  them  in  that  suit. 

Fortunately  for  them,  however,  they  were  already  in  a  court 
which  administers  both  law  and  equity,  and  their  action  was 
lis  pendens  against  the  property  which  she  was  seeking  to  re- 
cover in  defiance  of  their  rights. 

This  doctrine  of  lis  pendens,  if  it  did  not  operate  upon  her 
conscience,  charged  the  land  which  she  is  trying  to  withdraw, 
and  now  operates  against  her  rights  with  much  force.  It  is 
a  strong  ballast  to  the  equitable  doctrine  of  estoppel  now  opera- 
ting against  her.  Collusion  is  charged  against  her  in  the  ac- 
tion to  restore  the  destroyed  deed,  and  therefore  it  may  be 
X-rayed  irregardless  of  the  plea  of  res  judicata. 

Be  hors  the  pleadings  in  question  upon  the  demurrer,  the  origi- 
nal papers  in  her  case  being  placed  in  the  hands  of  the  court 
it  appears  to  have  been  a  friendly  action,  as  all  of  the  nominal 
defendants  entered  their  appearance.  The  defendants  did  not 
have  much  concern  in  the  action  because  all  the  property  went 
to  Mrs.  Haviland  under  the  will;  and  if  she  didn't  get  it  these 
judgment  creditors  would,  so  it  was  not  of  much  concern  to  the 
heirs,  and  the  administrator  would  not  be  concerned,  unless  it 
would  be  necessary  to  sell  it  to  pay  debts.  But  this  officer,  so 
far  as  he  represented  any  tangible  right,  was  like  a  fifth  wheel 
to  a  wagon  in  that  action.  He  can  only  sell  real  estate  to  pay 
debts  when  it  is  there.  And  the  only  complaint  he  can  make 
when  it  has  gotten  out  of  his  decedent's  name,  is  when  the  dece- 
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dent  himself  had  conveyed  it  away  in  fraud  of  creditors.  He 
can  not  complain  when  the  widow  withdraws  it  from  the  credi- 
tors, by  an  alleged  equity  suit,  so  that  his  appearance  in  that 
case  meant  nothing,  except  that  what  he  did  do  in  the  circuit 
court  in  failing  to  press  the  motion  for  new  trial,  and  approving 
the  entry,  without  exception,  simply  made  it  easier  for  Mrs.  Havi- 
land  to  get  her  decree,  and  unwittingly  supports  the  claims  in 
plaintiff's  reply. 

The  whole  conduct  of  this  case  militates  against  Mrs.  Haviland 
by  way  of  estoppel. 

The  most  damaging  thing  in  it  all  was  the  fact  that  her  right 
of  action  was  barred  by  the  statute  of  limitation.  Her  action 
was  one  in  equity  and  the  ten  year  limitation  applies. 

It  may  be  remarked  here  that  equity  ordinarily  restores  only 
lost  instruments.  These  deeds  were  not  lost,  but  destroyed  de- 
liberately by  the  grantor,  the  husband  of  the  grantee. 

These  creditors  not  being  parties  to  that  action  can  now  make 
such  claims  as  this.  Is  it  not  a  novel  idea  to  compel  the  res- 
toration of  a  deed  destroyed  by  the  grantor,  made  under  the  old 
law,  when  a  trustee  had  to  intervene  to  make  a  deed  between  hus- 
band to  wife,  without  making  that  trustee  a  party? 

Is  there  really  any  remedy  by  a  wife  in  equity  against  an  ad- 
ministratoi"  of  her  husband's  estate,  and  children  of  the  deceased, 
to  have  title  to  real  estate  declared  in  her  by  virtue  of  deeds 
made  by  the  husband  for  a  stale  loan  to  him  by  his  wife,  where 
the  husband  has  deliberately  destroyed  the  deeds  before  they 
were  placed  on  record,  and  long  afterwards  by  the  will  of  the 
husband  the  widow  as  devisee  has  taken  possession  of  the  very 
property  in  question  ?  Surely  not  as  against  creditors  who  were 
not  parties.  And  the  suggestion  of  the  question  is  in  no  disre- 
spect of  the  former  decree  of  this  court,  it  not  being  res  judi- 
cata, and  a  charge  of  collusion  opens  the  way,  and  is  as  potent 
against  a  decree  as  anything  else. 

Some  very  good  people  unwittingly  may  be  guilty  of  practic- 
ing what  turns  out  to  be  constructive  fraud. 

Under  Thompson  v.  Hoop,  6  0.  S.,  480,  the  widow  can  be 
held  to  be  estopped  from  asserting  dower  in  the  property  by  her 
conduct  in  actually  accepting  the  will.     She  surely  ought  to  be 
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estopped  from  asserting  individual  ownership  of  particular  por- 
tions of  the  property  in  question,  especially  under  all  the  circum- 
stances, if  she  is  estopped  from  taking  dower  by  operating  un- 
der the  will. 

The  conclusion  is  that  Mary  E.  Haviland  is  estopped  from 
claiming  priority  of  her  title  by  virtue  of  the  decree  as  against 
the  judgment  creditors,  on  the  ground  both,  that  the  decree 
is  not  binding  on  them,  and,  because  the  widow  is  estopped  by 
her  conduct,  as  well. 

In  Smith  v.  Willard,  174  111.,  538  (66  Am.  St.,  313),  it  was 
held  that: 

(Syl.)  **If  a  married  woman  furnishes  money  to  her  hus- 
band for  the  purpose  of  purchasing  property  for  her,  instruct- 
ing him  to  take  a  conveyance  in  her  name,  and  he,  on  the  con- 
trary, takes  it  to  himself,  which  she  permits  to  stand  for  seven 
years  and  without  making  any  inquiry  respecting  it,  she  is  es- 
topped as  against  his  creditors  from  claiming  that  the  property 
is  held  in  trust  for  her." 

From  the  opinion : 

*  *  Where  a  married  woman  holds  out  to  the  world  that  her  hus- 
band is  the  owner  of  property  in  which  she  has  a  resulting  trust, 
or  permits  him  to  so  act  as  to  induce  others  to  believe  he  is  the 
owner  of  such  property,  third  persons,  acting  reasonably  on  the 
strength  of  such  belief,  and  giving  credit  to  him  thereupon,  will 
be  protected.  •  •  •  The  husband  afterwards  rented  the 
land  and  collected  such  rents.  After  seven  years  she  secured 
title  from  her  husband,  but  withheld  it  from  record,  during  which 
time  the  rights  of  her  husband's  creditors  matured." 

The  statute  of  Illinois  is  much  stronger  than  that  of  Ohio. 

To  similar  effect :  Taylor  v.  Bell,  62  Ark.,  26 ;  Pierce  v.  Hom^r, 
142  Ind.,  626 ;  Hopkins  v.  Joyce,  78  Wis.,  443 ;  Minnich  v.  Shaffer, 
185  Ind.,  634;  Schwartz  v.  McClelland,  31  Feb.,  646;  Hamlen  v. 
Bennett,  52  N.  J.  Eq.,  70. 

The  second  point  which  may  be  considered  in  sustaining  the 
demurrer  to  the  answer  of  Mary  E.  Haviland,  and  in  overrul- 
ing the  demurrer  to  the  reply  of  Margaret  L.  Fleming,  involves 
the  dates  of  the  judgments  of  the  creditors,  and  of  that  of  Mrs. 
Haviland,  and  the  operation  of  Section  4134,  Revised  Statutes, 
upon  each  of  the  three  judgments. 
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First  as  to  the  facts : 

April  22,  1902,  the  Supreme  Court  affirmed  that  action. 

June  18,  1904,  judgment  in  the  common  pleas  was  rendered 
in  favor  of  Mary  E.  Haviland,  restoring  her  title. 

November  11,  1904,  judgment  was  rendered  for  Margaret  L. 
Fleming  for  $2,115. 

September  — ,  1904,  the  date  of  the  lien  of  her  judgment. 

June  17,  1905,  judgment  for  the  Tribune  Fresh  Air  Fund 
Society  for  $9,189.96. 

February  12,  1906,  the  final  judgment  by  the  circuit  court 
was  rendered  in  favor  of  Mary  E.  Haviland. 

The  lien  of  the  Fleming  judgment  took  effect  September  — , 

1904. 
That  of  the  Tribune  Fresh  Air  Fund  Society  from  April  — , 

1905. 

In  considering  the  priorities  of  the  judgments  the  only  ques- 
tion is  whether  the  date  of  the  Haviland  decree  .shall  be  as  of 
the  judgment  rendered  by  the  common  pleas  or  circuit  court. 

By  Section  5235 : 

**When  an  appeal  is  taken,  and  bond  given,  the  judgment  is 
thereby  suspended,  etc.,  unless  some  part  be  an  injunction." 

This  section  coupled  with  the  previous  sections  is  intended 
merely  for  the  purpose  of  providing  a  mode  of  staying  the 
execution  of  the  judgment  to  enable  the  appellant  to  take  his 
case  up  on  appeal,  when  the  execution  would  destroy  appellant 's 

right. 
The  next  section,  5236,  provides  that: 

**When  the  party  against  whom  a  judgment  is  rendered  ap- 
peals his  cause  to  the  circuit  court,  the  lien  of  the  opposite  party 
on  the  real  estate  of  the  appellant,  created  by  the  judgment, 
shall  not  be  removed  or  vacated  by  the  appeal ;  but  the  real  es- 
tate •  •  •  shall  be  bound,  in  the  same  manner  as  if  the 
appeal  had  not  been  taken,  until  the  final  determination  of  the 
cause  in  the  circuit  court." 

It  would  seem  to  be  the  intention  of  these  two  statutes  merely 
to  provide  for  the  two  conditions,  and  none  other,  viz:  (1)  to 
prevent  the  issue  of  execution  by  the  prevailing  party  which 
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would  render  useless  the  appeal  by  the  defeated  party;  and 
(2)  to  preserve  the  lien  of  the  class  of  judgments  which  operate 
as  a  judgment  upon  the  lands  of  the  judgment  debtor  to  pre- 
vent him  from  disposing  or  encumbering  the  same,  or  to  prevent 
other  intervening  liens,  pending  the  appeal. 

As  appeals  can  only  be  taken  in  civil  actions  wherein  the  right 
of  trial  by  jury  does  not  exist,  it  follows  that  Section  5236  can 
apply  only  in  a  limited  number  of  equity  cases,  where  a  money 
judgment  is  rendered  as  the  final  judgment  in  the  case,  as  in 
foreclosure,  accounting,  contribution,  specific  performance  wher^ 
money  judgment  is  rendered  in  the  alternative. 

Judgments  rendered  in  such  cases  are  the  only  ones  coming 
within  these  sections,  so  that  reformation,  subrogation,  restora- 
tion  such  as  the  Haviland  decree,  stand  upon  a  different  basis. 

It  may  be,  however,  that  an  appeal  does  not  operate  to  vacate 
or  annul  the  judgment  in  a  case  like  the  one  in  hand,  but  merely 
suspends  its  execution  or  enforcement  during  the  pendency  of 
such  appeal,  as  stated  recently  by  the  Supreme  Court  in  a  case 
where  the  sole  question  was  whether  error  proceedings  could 
be  prosecuted  to  the  judgment  appealed  from  before  the  appeal 
is  settled.     Jenneij  v.  Walker,  79  Ohio  St. 

But  it  does  seem  that  in  the  consideration  of  the  question  of 
pure  equitable  priorities  between  these  three  judgments  in  view 
of  the  section  of  our  statutes  relating  to  registration  of  convey- 
ances, in  determining  the  relative  equitable  rights  of  the  par- 
ties, the  date  of  the  final  decree  in  the  circuit  court,  Februarv 
12,  1906,  may  be  considered  as  the  governing  date  in  view  of 
Section  4134,  Revised  Statutes,  if  the  judgment  is  to  be  consid- 
ered as  coming  within  that  section  at  all,  rather  than  June  18, 
1904,  when  the  Haviland  decree  was  rendered  in  the  common 
pleas  court. 

Especially  should  this  be  so  in  view  of  all  the  facts  which  have 
already  been  held  sufficient  to  operate  to  estop  Mrs.  Haviland 
from  asserting  her  judgment  as  conferring  upon  her  a  title  su- 
perior to  these  judgment  creditors. 

Especially  should  this  be  true,  in  view  of  the  fact  that  her 
judgment  is  not  binding  upon  the  judgment  creditors,  who  may 
now  urge  as  an  equity  that  by  virtue  of  Section  4985,  Re\ised 
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Statutes,  her  action  was  barred  as  against  them.  As  already 
stated  they  were  the  only  class  of  persons  in  view  of  the  Haviland 
will  who  had  any  substantial  interest  in  her  suit. 

Prom  this  viewpoint  of  the  case,  looking  to  the  effect  of  the 
judgment  of  Mrs.  Haviland  in  its  relation  to  Section  4134,  Re- 
vised Statutes,  and  the  operation  of  that  statute,  the  question  is 
whether  or  not  her  judgment  can  be  considered  as  the  recording 
of  her  conveyances ;  and  if  so,  whether  it  shall  be  as  of  the  date 
of  the  judgment  in  the  common  pleas,  June  18,  1904,  or  in  the 
circuit  court,  February  12,  1906. 

In  equity,  as  already  held,  she  is  estopped  from  asserting  her 
priority,  so  that  this  would  seem  to  dispose  of  the  question  just 
proposed.     This  is  the  view  taken. 

But,  furthermore,  the  Haviland  decree  not  seemingly  coming 
within  the  purposes  of  the  two  statutory  provisions  in  appeal 
cases  above  referred  to,  it  would  be  reasonable,  and  especially 
equitable  under  the  facts  here,  to  consider  the  date  of  her  rec- 
ord of  title  as  that  of  February  12,  1906,  which  would  make  her 
title  inferior  to  the  lien  of  the  judgment  creditors,  which  is  the 
view  of  the  court. 

This  must  be  the  rule,  unless  she  is  entitled  to  the  advantage 
of  a  doctrine  pertaining  to  priorities  between  judgment  liens 
and  unrecorded  conveyances  maintained  by  some  authorities,  to 
the  effect  that  the  judgment  lien  is  not  entitled  to  priority  over 
an  unrecorded  conveyance  where  the  judgment  creditor  learns 
of  the  unrecorded  conveyance  before  his  judgment  is  taken.  Pom- 
eroy's  Eq.  Jur.,  Section  722  (last  edition),  and  authorities  cited. 

It  is  apparent  that  the  judgment  creditors  learned  of  the  un- 
recorded destroyed  deeds  when  Mary  E.  Haviland  brought  her 
suit  to  have  them  restored.  May  31,  1902. 

But  this  rule  is  not  applicable,  because  of  the  equities  arising 
from  the  conduct  of  Mrs.  Haviland  in  favor  of  the  creditors, 
which  estops  her. 

And  it  is  not  applicable,  because  the  decisions  sustaining  the 
above  rule  have  been  between  judgment  creditors  and  the  holder 
of  an  unrecorded  deed  actually  recorded,  and  not  under  circum- 
stances as  in  this  case,  where  the  question  is  between  judgment 
creditors,  resisted  by  the  claimant  of  a  conveyance  deliberately 
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destroyed  by  the  grantor,  and  eleven  or  twelve  years  thereafter 
such  claimant  brings  an  action  to  restore  the  same. 

It  is  a  well  understood  rule  that  a  judgment  becomes  a  lien 
upon  that  interest  only  Avhich  the  debtor  has  in  the  real  estate, 
at  the  time  of  the  rendition  thereof.  If  the  lands  in  the  hands 
of  the  judgment  debtor  are  subject  to  a  trust  contract  of  sale, 
or  other  equities,  the  lien  of  the  judgment  becomes  subject  to 
and  is  subordinate  to  these  equities.  Leonard  v.  Broughtoiiy  120 
Ind.,  536  (16  Am.  St..  347;   96  Am.  Dec.  346). 

If  a  wife  in  good  faith  furnishes  her  husband  money  to  buy 
lands,  and  directs  him  to  take  title  in  her  name,  but  he  takes  it 
in  his.  a  resulting  trust  results,  and  her  interest  can  not  be 
affected  by  his  judgment  creditors,  so  loag  as  she  is  not  guilty 
of  laches  and  conduct  to  the  injury  of  his  creditors.  Miller  v. 
Baker,  166  Pa.  St..  414  (45  Am.  St.,  680). 

If  the  wnfe  claiming  by  an  unrecorded  deed  be  guilty  of  laches, 
especially  such  as  flagrant  as  appears  in  this  case,  and  especially 
where  she  takes  by  wV\  and  then  undertakes  to  take  under  a 
destroyed  deed  long  acquiesced  in  by  her,  the  equitable  rule  ap- 
plied in  such  case  by  a  number  of  decisions  is  that  her  rights  are 
inferior  to  those  of  judgment  creditors  of  her  husband. 

This  deed  was  given  by  husband  to  wife  for  a  past  considera- 
tion for  a  loan  made  many  years  before.  Such  conveyances  or 
securities  for  such  consideration  are  not  favored.  Wheeler  v. 
Kirtland,  24  N.  J.  Eq.,  552;  Dwight  v.  Newell,  3  N.  Y.,  185. 

The  registration  statutes  in  some  states  protect  judgment 
creditors  as  well  as  bona  fide  purchasers,  but  Section  4134.  Re- 
vised Statutes,  does  not  provide  for  any  but  bona  fide  purchasers. 
Conveyances,  unrecorded  only  as  to  them,  are  deemed  fraudulent. 

Wright  v.  Bank,  59  O.  S.,  80.  is  cited  as  authority  in  support 
of  Mrs.  Haviland,  which  was  a  case  where  it  was  sought  to  reach 
lands  held  in  trust;  the  only  reference  in  that  decision  pertinent 
here  is  just  what  Section  4134.  Revised  Statutes,  provides  that 
a  deed  as  against  subsequent  bona  fide  purchasers,  without  notice, 
must  be  recorded,  but  such  record  is  not  required  as  against  other 
parties. 

It  seems  entirely  clear  that  a  proper  construction  of  this  sec- 
tion completely  eliminates  not  only  jvidgment  creditors  as  to  their 
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lien,  but  any  one  who  claims  title  by  virtue  of  a  judgment  or 
decree,  the  position  of  Mrs.  Haviland  here. 

Mrs.  Haviland  can  not  claim  anything  from  the  section,  be- 
cause, conceding  that  she  once  held  an  unrecorded  deed  from  her 
husband,  he  never  made  another  deed  for  the  same  property,  and 
the  section  is  only  to  protect  subsequent  bona  fide  purchasers. 
She  was  not  a  bona  fide  purchaser  within  the  statute,  because 
there  is  no  conflict  between  her  as  a  subsequent  purchaser,  there 
having  been  no  conveyance  by  her  husband  previous  to  hers  upon 
which  the  statute  could  operate.  She  would  not  occupy  a  very  de- 
sirable position  as  a  bona  fide  purchaser. 

In  Morris  v.  Daniels,  35  0.  S.,  413  (cited  by  counsel  for  Mrs. 
Haviland),  the  court  said: 

**  Under  this  statute  a  subsequent  purchaser  will  not  be  pro- 
tected against  a  prior  unrecorded  deed,  unless  the  purchase  be 
made  in  good  faith,  and  for  a  valuable  consideration,  and  with- 
out knowledge  at  the  time  of  the  existence  of  the  former  deed." 

There  is  no  such  situation  here.  Mrs.  Haviland  is  not  a  subse- 
quent purchaser.  She  slept  on  her  rights,  satisfied  with  condi- 
tions, until  the  judgment  creditors'  suits  intervened. 

The  question  of  priority  in  this  case,  therefore,  is  one  appeal- 
ing to  the  conscience  of  the  court. 

Looking  to  the  dates,  considering  the  judgment  of  Mrs.  Havi- 
land as  of  February  12,  1906,  which  riiay  be  done  as  before  ex- 
plained, the  judgment  of  Margaret  L.  Fleming  is  first,  that  of 
the  Tribune  Fresh  Air  Fund  Society,  second,  and  that  of  Mary 
E.  Haviland,  third. 

This  conclusion  is  justified  from  all  the  facts  and  circumstances 
herein  above  stated. 

Practically  the  same  idea  is  embodied  in  Van  Thornily  v. 
Peters,  26  Ohio  St.,  471,  which  was  a  contest  of  priority  be- 
tween one  holding  a  defective  mortgage  who  sought  to  have  it 
reformed,  and  subsequent  judgment  creditor. 

The  court  held  that: 

**A  defective  mortgage  when  reformed  will  not  affect  the  lien 
of  a  judgment  rendered  between  the  date  of  the  execution  and 
the  reformation  of  the  mortgage." 
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As  between  the  holder  of  the  defective  mortgage  and  the 
judgment  creditors,  the  court  ordered  the  distribution  in  favor  of 
the  judgment  creditors. 

In  Minnesota,  where  there  is  a  statute  which  places  docketed 
judgments  upon  the  same  footing  as  a  recorded  conveyance,  and 
gives  to  it  precedence  over  an  unrecorded  deed,  unless  the 
judgment  creditor  have  other  notice  of  the  unrecorded  convey- 
ance, it  was  held  in  Wilcox  v.  Bank,  43  Minn.,  541  (19  Am.  St., 
259),  that  a  **  judgment  has  precedence  •  •  •  over  a  mere 
equity  on  the  part  of  a  grantee,  of  which  the  judgment  creditor 
has  no  notice,  to  have  a  deed  reformed  as  to  make  it  include  the 
real  estate  in  question." 

There  was  no  suit  commenced,  or  a  decree  in  equity  in  that 
case,  as  there  is  in  the  one  at  bar. 

The  principle  expressed  in  Coe  v.  Erh,  59  0.  S.,  259,  has  some 
bearing  by  analogy.  There  a  judgment  was  rendered,  but  no 
entry  had  been  actually  put  upon  the  record.  In  the  meantime 
a  bona  fide  purchaser  had  taken  the  property.  A  nunc  pro  tunc 
entry  of  the  judgment  was  sought  so  thai  the  lien  would  antedate 
the  conveyance.    This  was  held  inequitable. 

And  so  is  it  inequitable  to  permit  the  judgment  in  favor  of 
Mrs.  Haviland  even  if  it  actually  antedates  the  judgments  to 
come  in  ahead  of  the  judgments. 

Almost  the  precise  situation  is  presented  in  Sternberger  v.  Bag- 
land,  57  Ohio  St.,  148. 

William  Ragland  purchased  a  lot,  gave  a  mortgage  to  his  gran- 
tor for  unpaid  purchase  money,  which  was  recorded,  but  the 
deed  was  never  filed  for  record. 

Judgments  were  recovered  against  Ragland 's  grantor  after  the 
conveyance  was  made  and  the  mortgage  was  recorded.  Execu- 
tions were  levied,  the  property  sold,  and  the  judgment  creditor 
became  the  purchaser.    The  holding  was : 

*  *  Where  a  judgment  debtor  appears  of  record  to  be  the  owner 
of  real  property,  it  is  subject  to  the  liens  of  judgments  re- 
covered against  him  and  to  judicial  sale  thereunder;  and  a 
bona  fide  purchaser  at  such  a  sale,  without  notice  of  an  nure- 
cprded  deed,  miade  by  the  judgment  debtor  before  the  rendition 
of  the  judgment,  is  within  the  protegtipo  Qt  the  statute  and  ac- 
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quires  the  title  as  against  the  grantee  in  the  deed,  and  in  this 
respect  the  rights  of  the  judgment  creditor,  when  he  becomes 
the  purchaser,  are  not  diflferent  from  those  of  other  purchasers 
at  judicial  sales." 


The  demurrer  to  the  amended  answer  of  Mary  E.  Haviland 
IS  sustained.  The  demurrer  of  Mary  E.  Haviland  to  the,  reply 
of  the  plaintiff  is  overruled. 


UABOJTY  UNDIK  INDEMNITY  BOND  FOIL  LOSS  THROUGH 

BANK  CASHIER. 

Ck>inmon  Pleas  Court  of  Lorain  County. 
George  T.  Cutts,  Receiver,  v.  A.  B.  Spear  et  al. 

Decided,  May  7,  1909. 

Fidelity  Insurance — Bond  Covering  Honesty  of  Bank  Cashier — Misap- 
propriation of  Funds  of  Bank  J>y — Equivalent  to  Embezzlement  or 
Larceny  hy — Contract  is  Continuous — And  Renewal  of  Bond  Ex- 
tends  Indemnity  from  Year  to  Year. 

1.  "Fraud  or  dishonesty"  of  a  bank  cashier  "amounting  to  embezzle- 

ment or  larceny/'  for  which  a  fidelity  and  guaranty  company 
promises  "to  make  good  and  reimburse/'  comprehends  such  dis- 
honest and  fraudulent  conduct  resulting  In  loss  as  Is  equivalent  to 
embezzlement  or  larceny,  and  Is  not  confined  to  the  technical  of- 
fenses mentioned  or  such  misappropriation  of  funds  as  would 
subject  the  cashier  to  a  conviction  for  embezzlement  or  larceny. 

2.  An  Indemnity  bond  promising  "during  the  term"  of  one  year  for 

which  It  Is  executed,  "or  any  subsequent  renewal  of  such  term,'* 
to  reimburse  and  make  good  fraudulent  and  dishonest  transac- 
tions and  losses  by  a  bank  cashier,  "committed  during  the  con- 
tinuance of  said  term,  or  any  renewal  thereof,  and  discovered  dur- 
ing said  contlnuanc^  or  renewal  thereof  or  within  six  months 
thereafter,"  Is  a  continuous  contract  extending  the  Indemnity  from 
year  to  year,  as  distinguished  from  separate  and  distinct  con- 
tracts for  each  year,  and  covers  a  misappropriation  or  fraud  com- 
mitted during  the  first  year  of  the  contract  of  indemnity  but  not 
discovered  until  six  months  after  the  bond  had  been  renewed. 
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Squire,  Sanders  &  Dempsey  and  E.  O.,  H.  C.  and  T.  C.  John- 
soiiy  for  plaintiff. 

Carry  ^tearns,  Chamberlain  <&  Royon  and  G.  H.  Chamber- 
lain, for  defendant,  United  States  Fidelity  &  Guaranty  Co. 

Washburn,  J. 

On  motion  for  new  trial. 

Plaintiff,  as  receiver,  representing  the  Citizens  National  Bank 
of  Oberlin,  Ohio,  sued  the  defendants,  A.  B.  Spear  and  the 
United  States  Fidelity  &  Guaranty  Co.,  on  a  bond  given  by  them 
to  said  bank  in  which  said  bonding  company  guaranteed  the 
fidelity  of  the  cashier  of  said  bank.  The  term  of  the  bond  was 
from  February  5,  1908,  to  February  5,  1904,  and  was  continued 
in  force  by  a  renewal  certificate  from  February  5,  1904,  to  Feb- 
ruary 5,  1905.  The  cashier,  A.  B.  Spear,  and  the  president  of 
the  bank  had  certain  dealings  with  C.  L.  Chad  wick,  otherwise 
known  as  Cassie  Chadwick,  between  February  5,  1903,  and  De- 
cember 1,  1904,  in  which  the  bank  lost  more  than  $150,000,  prac- 
tically all  of  said  transactions  occurring  during  the  first  year 
covered  by  said  bond  and  none  of  them  being  discovered  within 
six  months  after  the  expiration  of  said  first  year.  Some  of  the 
directors  of  the  bank  learned  as  early  as  October,  1904,  that  said 
Chadwick  had  obtained  at  least  $150,000  of  the  bank's  funds  by 
means  of  alleged  loans  which  the  cashier  and  president  had  made 
to  said  Chadwick  and  which  they  represented  to  have  been  made 
in  good  faith  and  upon  w^hat  they  supposed  was  good  security, 
and  that  said  security  was  then  doubtful  and  later  proved  to  be 
.  worthless. 

The  three  or  four  directors  who  had  this  information,  and  the 
cashier  and  president  kept  the  matter  secret  from  the  other  di- 
rectors and  made  a  vain  attempt  to  collect  the  notes  given  by 
said  Chadwick  until  the  bank  failed,  the  first  Monday  in  De- 
cember, 1904. 

•  When  the  bank  failed  all  of  the  direc.tors  learned  that  these 
overloans  had  been  made  and  that  the  security  was  probabS^ 
worthless,  but  there  was  no  evidence  tending  to  show  that  any- 
one except  the  cashier  and  president,  who  were  parties  to  the 
conspiracy,  if  there  was  one,  knew  that  the  books  of  the  bank  had 
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been  juggled,  or  that  any  conspiracy  existed,  or  that  the  transac- 
tions with  said  Chadwick  were  fraudulent  or  dishonest  so  far  as 
the  cashier  was  concerned,  except  that  at  the  meeting  of  the  di- 
rectors just  before  the  bank  failed  the  cashier,  on  being  ques- 
tioned, said  that  said  loans  had  been  made  for  the  benefit  of  him- 
self and  the  president  of  the  bank,  and  not  for  the  benefit  of  the 
bank. 

A  receiver  took  charge  of  the  affairs  of  the  bank  at  once  and 
early  in  January,  1905,  notified  the  defendant  bonding  company 
that  said  transactions  of  Spear,  the  cashier,  were  dishonest  and 
fraudulent  within  the  terms  of  said  bond,  and  claimed  that  the 
bonding  company  was  liable  to  the  bank  for  $15,000,  the  amount . 
of  said  bond,  and  in  February,  1905,  filed  proof  of  loss;  and 
later,  and  within  the  time  limit  of  said  bond,  this  suit  was  begun. 

The  claim  was  also  made  that  said  Spear,  during  the  first 
yearly  term  of  said  bond,  in  September,  1903,  appropriated  to 
his  own  use  $20,000  of  the  funds  of  said  bank. 

During  the  trial  evidence  was  introduced  tending  to  prove  that 
when  these  loans  were  made  a  conspiracy  existed  between  said 
Chadwick  and  the  cashier  and  president  of  said  bank,  and  that 
the  cashier  and  president  personally  profited  thereby,  and  that 
the  transactions  were  not  regularly  entered  upon  the  books  of 
the  bank  as  legitimate  transactions  should  have  been,  and  that 
from  time  to  time  false  entries  were  made,  and  that  the  books 
were  juggled  for  the  purpose  of  concealing  said  transactions. 

The  trial  resulted  in  a  verdict  for  the  full  amount  of  the  bond 
and  interest,  and  this  matter  is  now  before  the  court  on  a  motion 
for  new  trial. 

Two  propositions  only  will  be  considered  in  this  opinion:  first, 
whether  the  transactions  complained  of  were  such  as  were  covered 
by  the  terms  of  said  bond,  and,  second,  whether  they  were  dis- 
covered within  the  time  limited  for  their  discovery  by  the  terms 
of  said  bond. 

The  terms  of  the  bond,  so  far  as  these  questions  are  concerned, 
are  as  follows: 

**The  company  shall,  during  the  term  above  mentioned,  or 
any  subsequent  renewal  of  such  term  •  ♦  •  make  good  and 
reimburse  to  the  said  employer,  such  pecuniary  loss  as  may  be 
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sustained  by  the  employer  by  reason  of  the  fraud  or  dishonesty 
of  said  employe  in  connection  with  the  duties  of  his  office  or 
position,  amounting  to  embezzlement  or  larceny,  and  which  shall 
have  been  committed  during  the  continuance  of  said  term,  or 
any  renewal  thereof,  and  discovered  during  said  continuance  or 
any  renewal  thereof  or  within  six  months  thereafter,  •  •  • 
the  company's  total  liability  on  account  of  said  employe  under 
this  bond  or  any  renewal  thereof,  not  to  exceed  the  sum  of  $15,- 
000.'' 

The  claim  made  in  the  petition  was  that  said  bank  had  suffered 
a  pecuniary  loss  in  the  sum  of  $150,500  by  reason  of  the  fraud 
and  dishonesty  of  A.  B.  Spear  in  connection  with  the  duties  of 
his  office  and  position  as  cashier  of  said  bank,  amounting  to 
embezzlement  or  larceny,  in  that  said  A.  B.  Spear  conspired  with, 
aided  and  assisted  one  C.  L.  Chadwick  in  fraudulently  obtain- 
ing from  the  bank  on  certain  dates  certain  sums  of  money  by 
certifying  ss  good,  checks  offered  by  said  Chadwick  on  said  bank 
and  by  issuing  to  said  Chadwick  drafts  on  the  New  York  de- 
pository of  said  bank,  payable  to  the  order  of  said  Chadwick, 
when,  as  a  matter  of  fact,  said  Chadwick  had  no  funds  in  said 
bank  and  the  bank  was  not  indebted  to  her  in  any  way  or  in  any 
sums  whatever,  nor  had  the  directors  or  officers  of  said  bank  au- 
thorized Spear  to  loan  said  Chadwick  the  sums  aforesaid  or  any 
part  thereof,  all  of  which  was  well  known  to  said  A.  B.  Spear 
and  said  C.  L.  Chadwick  at  the  time ;  and  it  was  further  claimed 
that  said  Spear  on  or  about  September  28,  1903,  unlawfully  and 
without  any  right  so  to  do,  appropriated  to  his  own  use  the 
sum  of  $20,000,  being  the  property  of  said  bank. 

The  claim  of  the  defendant  is  that  unless  such  transactions 
constituted  technical  embezzlement  or  larceny  they  were  not 
covered  by  the  terms  of  said  bond  and  that  the  petition  failed  to 
charge  embezzlement  or  larceny  and  the  proof  failed  to  establish 
either. 

Passing  the  question  of  whether  or  not  the  proof  established 
technical  embezzlement  or  larceny,  let  us  consider  what  was 
meant  by  the  parties  when  in  making  said  contract  they  used  the 
language  ** fraud  or  dishonesty  of  said  employe  amounting  to 
embezzlement  or  larceny."  *If  only  technical  embezzlement  or 
larceny  was  meant,  then  the  expression  ** fraud  or  dishonesty 
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amounting  to/'  was  entirely  superfluous,  and  such  a  construc- 
tion must  necessarily  give  no  force  and  effect  to  those  words.  In 
my  judgment  the  language  of  the  bond  meant  more  than  just 
technical  embezzlement  or  larceny;  it  meant  such  dishonest  and 
fraudulent  conduct  resulting  in  loss  as  was  ** equivalent"  to 
embezzlement  or  larceny. 

Was  there  at  the  time  this  contract  was  made  a  species  of 
fraud  and  dishonesty  more  or  less  common  among  cashiers  which, 
while  not  technically  embezzlement  or  larceny,  "amounted"  to 
the  same  thing f  If  there  was,  isn't  that  what  was  meant  by  the 
above  expression,  which  would  otherwise  be  meaningless?  Mis- 
application of  the  funds  of  national  banks  by  cashiers,  under 
circumstances  where  it  was  impossible  to  convict  them  of  em- 
bezzlement or  larceny,  occurred  so  frequently  that  Congress  was 
led  to  amend  the  embezzlement  and  larceny  statute  so  as  to  make 
misapplication  of  the  funds  of  a  bank  amount,  so  far  as  penalty 
was  concerned,  to  the  same  thing  as  embezzlement  or  larceny. 
See  U.  S.  Stats.,  Section  5209. 

There  can  be  no  question  that  the  transactions  of  Spear,  if 
willfully  fraudulent  or  dishonest,  constituted  a  misapplication 
of  the  funds  of  the  bank,  and  that  I  understand  to  be  conceded 
by  counsel  for  defendant,  and,  in  my  judgment,  was  fraud  and 
dishonesty  amounting  to  embezzlement  or  larceny  within  the 
meaning  and  contemplation  of  the  parties  when  said  contract 
was  made.  This  view  is  strengthened  by  a  consideration  of  the 
object  of  the  contract  and  the  well  settled  rules  of  construction 
applicable  thereto.  It  was  a  contract  of  indemnity  and  should 
be  reasonably  construed  so  as  to  give  effect  to  the  express  words, 
and  all  the  express  words,  if  possible,  of  the  parties,  and  not  de- 
feat their  intention,  and  '*if  the  policy  is  open  to  two  interpreta- 
tions which  are  equally  fair,  that  one  should  be  preferred  which 
would  give  to  the  insured  the  greater  indemnity."  German  Ins, 
Co.  v.  SchUd,  69  Ohio  St.,  136 ;  West  v.  Insurayice  Co,,  27  Ohio 
St.,  1. 

**  Being  contracts  of  indemnity  against  loss  such  contracts 
should  be  liberally  construed  in  favor  of  the  object  sought  to  be 
attained ;  and  when  a  clause  is  susceptible  of  two  interpretations 
which  seem  equally  fair,  that  should  be  preferred  which  affords 
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the  greater  indemnity,  but  like  other  contracts  they  should  receive 
a  reasonable  construction  in  order  to  carry  out  the  presumed  in- 
tention of  the  parties  as  expressed  by  the  language  used. ' '  Liv- 
ington  v.  Fidelity  &  Dep,  Co.,  76  Ohio  St.,  253,  264. 

A  surety  on  a  bond  like  this  *Ms  regarded  as  an  insurer,  whose 
contract,  being  drawn  by  the  surety  himself  and  for  a  money 
consideration,  is,  if  ambiguity  exists  in  the  language,  to  be  re- 
solved most  strongly  against  the  surety.''  Bryant  v.  Bonding 
Co.,  77  Ohio  St.,  90,  99. 

For  some  other  authorities  along  the  same  line,  outside  of  the 
state  of  Ohio,  see  Booth  v.  Commonwealth,  113  S.  W.  Rep.,  61 
(Ky.) ;  French  v.  Fidelity  &  C.  Co.,  115  N.  W.  Rep.,  869  (Wis.) ; 
Cook  V.  Benefit  League,  76  Min.,  382;  Travelers  Ins.  Co.  of 
Hartford  v.  Murray,  16  Col,  296  (25  Am.  St.  Rep.,  267)  ;  Ar- 
nold v.  Insurance  Co.,  3  Ga.,  685;  Insurance  Co.  of  N.  A.  v.  De 
Loach,  3  Ga.  App.,  807 ;  Royal  Union  Life  Ins.  Co.  v.  McLendon, 
62  S.  E.  Rep.,  101  (Ga.) ;  Hatch  y.  Casualty  Co.,  197  Mass.,  101; 
Cutting  v.  Insurance  Co.,  85  N.  E.  Rep.,  174-5  (Mass.)  ;  Dresser 
v.  Insurance  Co.,  70  Atl.  Rep.,  39  (Conn.) ;  American  Surety 
Co.  V.  Pauly,  170  U.  S.,  133 ;  Title  Guar.  &  Sur.  Co.  v.  Bank, 
117  S.  W.  Rep.,  537  (Ark.). 

It  may  be  claimed  that  if  the  cashier  entered  into  a  conspiracy 
with  said  Chadwick  to  defraud  said  bank,  and  in  carrying  out 
such  conspiracy  they  did  do  that  which  constituted  larceny  of 
the  funds  of  the  bank  on  the  part  of  said  Chadwick,  then  it 
would  be  larceny  on  the  part  of  the  cashier,  but  under  the  fore- 
going rules  of  construction  it  is  my  judgment  that  the  bond 
covered  the  acts  of  the  cashier  even  though  they  were  not  such 
as  to  subject  him  to  a  conviction  for  larceny,  provided  they  were 
such  as  were  equivalent  to  embezzlement  or  larceny.  City 
Trust,  Safe  Dep.  &  Sur.  Co.  v.  Lee,  204  III.,  69 ;  Champion  Ice 
Mfg.  &  C.  S.  Co.  V.  Bonding  &  Tr.  Co.,  115  Ky.,  863  (103  Am. 
St.  Rep.,  356) ;  American  Bond  &  Tr.  Co.  v.  Harvester  Co.,  91 
Md.,  733;  Frost,  Guar.  &  Sur.,  117;  19  Cyc,  518. 

In  view  of  the  terms  of  this  contract  and  the  foregoing  rules 
of  construction,  I  do  not  think  that  this  court  erred  when  it 
charged  the  jury  as  follows: 
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**As  I  have  gaid,  the  claim  is  that  there  was  a  conspiracy  be- 
tween the  said  Spear  and  the  said  Chadwick  whereby  said  Chad- 
wick  was  to  unlawfully  obtain  the  money  of  said  bank,  when 
both  said  Spear  and  said  Chadwick  knew  that  the  bank  was  not 
indebted  to  said  Chadwick  and  knew  also  that  neither  the  officers 
or  directors  of  said  bank  had  authorized  said  Spear  to  loan  or  to 
pay  to  said  Chadwick  any  sums  whatever,  and  that  the  design 
of  said  Spear  and  said  Chadwick  was  to  defraud  said  bank. 

'*Was  there  such  a  conspiracy?  Did  they,  designing  to  de- 
fraud said  bank,  agree  to  do  those  things  which  would  enable 
said  Chadwick  by  means  of  unlawful  and  fictitious  transactions 
to  obtain  the  funds  of  said  bank  and  appropriate  them  to  her  or 
their  use,  when  Spear  had  no  right  to  pay  or  loan  the  funds  of 
the  bank  to  her?  If  so.  then  there  was  a  conspiracy  which,  if 
resulting  in  loss  to  the  bank,  would  amount  to  larceny  or  em- 
bezzlement within  the  terms  of  said  bond.  Or  were  the  trans- 
actions mere'y  loans,  which,  although  unauthorized,  were  made  in 
good  faith,  without  profit  to  said  Spear  and  with  no  intention 
to  defraud  the  bank  ?  If  so,  then  there  was  no  such  conspiracy 
which,  although  loss  resulted  to  said  bank,  would  amount  to  lar- 
ceny or  embezzlement  within  the  terms  of  said  bond.  An  agree- 
ment merely  to  loan  and  actually  loaning  in  good  faith  to  said 
Chadwick  a  greater  amount  than  the  bank  was  authorized  to  loan 
to  one  person,  would  not  be  a  transaction  covered  by  the  terms 
of  said  bond. 

**  Under  the  bond  in  question  the  defendant  bonding  company 
would  not  be  liable  for  any  mere  error  of  judgment  or  bona  fide 
mistake,  or  any  injudicious  exercise  of  discretion  on  the  part  of 
said  Spear  in  and  about  all  or  any  of  the  matters  wherein  he  had 
been  vested  with  discretion  by  said  bank,  either  by  instructions 
or  by  the  rules  and  regulations  of  said  bank.  The  gist  of  the 
matter  is  a  design  to  defraud  the  bank,  and  if  said  Spear  and 
Chadwick  had  that  common  design  and  each  performed  a  part 
necessary  to  carry  that  design  into  execution,  and  the  result  of 
that  design  and  the  carrying  of  it  into  execution  was  a  loss  to  the 
bink,  and  an  appropriation  of  the  funds  of  the  bank  to  the  use 
of  the  conspirators,  it  would  be  covered  by  the  bond,  even  though 
a  large  part  of  the  funds  procured  from  said  bank  in  carrying 
out  said  design  was  appropriated  to  the  use  of  said  Chad'wit'k 
and  not  to  the  use  of  said  Spear. ' ' 

The  jury  was  also  charged  in  reference  to  the  claim  that  Spear 

had  appropriated  to  his  own  use  $20,000  of  the  funds  of  the  bank. 

The  next  question  is  as  to  the  time  within  which  the  fraud 
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or  dishonesty  must  have  been  discovered  in  order  to  hold  the  de- 
fendant liable  on  said  bond,  the  claim  of  the  defendant  being 
that  a  fraud  committed  during  the  first  year  of  the  contract  must 
have  been  discovered  during  that  year  or  within  six  months 
thereafter  and  immediately  reported  to  the  company,  and  if  not 
discovered  within  that  time  that  the  company  would  not  be  liable 
under  said  bond  although  the  bond  was  continued  in  force  at  the 
time  of  such  discovery. 

The  language  of  the  bond  is  that  the  company  shall  ''during 
the  term  above  mentioned  or  any  subsequent  renewal  thereof" 
make  good  the  loss  suffered  ''during  the  continuance  of  said 
term,  or  of  any  renewal  thereof,  and  discovered  during  said  con- 
tinuance or  any  renewal  thereof,  or  within  six  months  there- 
after.*' The  renewal  certificate  by  its  terms  "continued"  said 
bond  in  force  for  another  year,  as  was  contemplated  should  be 
done  and  was  provided  for  by  the  terms  of  said  bond.  The 
bond  also  contained  a  provision  whereby  the  company  could  put 
an  end  to  the  contract  on  giving  a  month's  notice  in  writing. 

Giving  to  the  language  used  by  the  parties  in  making  their 
contract  its  ordinary,  common-sense  meaning,  it  seems  plain  that 
they  contemplated  and  intended  a  contract  which  would  prob- 
ably be  continued  from  year  to  year,  and  if  it  was  so  continued 
that  it  should  be  one  contract,  with  but  one  penalty,  and  they 
used  apt  and  appropriate  language  to  express  that  intention. 
What,  then,  did  they  mean  by  the  provision  that  the  fraud 
resulting  in  loss  should  be  discovered  during  the  continuance  of 
said  original  term  "or  any  renewal  thereof,  or  within  six  months 
thereafter?"  In  view  of  the  fact  that  liability  under  the  bond 
is  limited  to  one  penalty  no  matter  how  many  times  renewed 
pr  how  long  continued,  the  above  language,  when  fairly  con- 
strued, plainly  expresses  an  intention  to  make  the  bond  cover  all 
loss  discovered  during  the  time  the  bond  was  in  force  or  within 
six  months  thereafter.  If  we  are  to  construe  the  contract  fairly, 
but  when  in  doubt,  so  as  to  "afford  the  greater  indemnity"  and 
"most  strongly  against  the  surety,"  how  can  the  language  of  the 
parties  be  held  to  mean  that  a  fraud  resulting  in  loss  during  the 
first  year  must  be  discovered  during  that  year  or  within  six 
months  thereafter?    If  such  was  the  intention  of  the  parties  it 
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would  have  been  very  easy  to  have  used  language  plainly  ex- 
pressing such  intention;  certainly  language  which  apparently 
expresses  the  opposite  intention  can  not  be  so  construed  without 
violating  the  rules  of  construction  heretofore  mentioned. 

But  the  construction  claimed  by  the  defendant  is  required,  it  is 
said,  because  each  renewal  constitutes  a  separate  contract.  That 
is  not  true,  except  in  a  limited  sense.  All  the  terms  of  the  con- 
tract, except  that  for  its  continuance  in  force  after  the  first  year, 
were  carefully  provided  for,  so  that  it  would  be  a  new  contract 
only  in  reference  to  time ;  as  to  all  other  matters  it  was  merely 
to  be  continded  in  force.  The  renewal  certificate  which  was  issued 
by  the  defendant  provided  that  the  contract  was  "continued"  in 
force,  but  no  additional  penalty  was  provided  for;  the  ** renewal" 
was  a  new  contract  only  in  the  sense  of  extending  the  indemnity 
of  the  original  bond  to  another  year,  but  there  really  was  but 
one  bond,  with  one  penalty. 

If  within  two  months  after  the  bond  was  renewed  it  had  been 
discovered  that  the  employe  had  embezzled  during  the  first  year 
more  than  the  amount  of  the  penalty  of  the  bond,  and  also  after 
the  renewal  he  had  embezzled  more  than  the  amount  of  the  penalty 
of  the  bond,  there  could  be  but  one  recovery  under  the  terms  of 
the  bond.  If  the  original  contract  and  the  renewal  thereof  con- 
stituted separate  contracts,  then  under  such  circumstances  there 
should  be  two  recoveries,  as  two  were  paid  for  by  the  insured, 
but  the  bond  binds  the  defendant  fidelity  company  to  pay  but  one 
penalty,  which  negatives  the  idea  of  two  separate  contracts. 

Taking  into  consideration  all  of  the  provisions  of  this  bond 
and  interpreting  it  according  to  the  rules  heretofore  referred  to, 
I  am  of  the  opinion  that  it  was  the  intention  of  the  parties  to  enter 
into  a  contract  which  when  renewed  should  be  continuous,  and  not 
two  contracts,  and  that  a  loss  insured  against,  which  was  dis- 
covered while  the  contract  was  in  force  or  within  six  months 
thereafter,  would  be  covered  by  the  bond.  First  Nat.  Bank  v. 
Fidelity  &  Guar,  Co.,  110  Tenn.,  10  (100  Am.  St.  Rep.,  765) ; 
see  also.  United  States  Fidelity  &  Guar,  Co.  v.  Bank,  233  111., 
475 ;  Fidelity  &  Deposit  Co.  v.  Ice  Mfg.  &  C,  S,  Co.,  117  S.  W. 
Rep.,  393  (Ky.).  Such  was  the  ruling  at  the  trial.  A  contra 
holding  may  be  found  in  De  Jernette  v.  Fidelity  &  Cas.  Co.,  98 
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Ky.,  558,  but  the  bond  in  that  case  contained  certain  provisions 
that  are  not  found  in  the  bond  now  under  consideration.  That 
bond  contained  this  provision: 

*' Any  claim  made  under  this  bond  or  any  renewal  thereof  sha'l 
embrace  and  cover  only  acts  committed  during  its  currency,  and 
within  twelve  months  next  before  the  date  of  the  discoverv  of 
the  act  or  default  upon  which  such  claim  is  based.*' 

In  the  renewal  receipt  there  was  used  language  as  follows : 

''The  contract  under  bond  No.  53,939  is  hereby  renewed  in  ac- 
cordance with  the  terms  of  the  bond,  the  guaranty  to  cover  the 
period  above  named  only. ' ' 

It  thus  appeared  that  it  was  the  intention  of  the  parties  to 
treat  the  renewal  as  a  separate  contract,  and  that  the  protection 
afforded  by  the  renewal  should  be  limited  to  the  terms  of  the  re- 
newal These  provisions  distinguish  that  case  from  the  case  at 
bar,  and  are  quoted  and  relied  upon  by  the  court  in  arriving  at 
the  conclusion  that  each  renewal  constituted  a  separate  contract. 
It  will  be  noticed,  also,  that  the  contract  was  ** renewed"  and  not 
''continued,"  as  in  the  case  at  bar. 

A  like  result  was  reached  in  a  case  decided  by  the  Supreme 
Court  of  Georgia  in  1902  (Mayor  of  Brunswick  v.  Harvey y  114 
Ga.,  733),  but  the  bond  in  that  case  contained  a  provision  that 
upon  the  issuance  by  the  company  of  any  subseciuent  bond  guaran- 
teeing the  fidelity  of  the  treasurer,  the  liability  under  the  origi- 
nal bond  should  cea.se  and  determine,  so  that  no  two  bonds  should 
be  operative  at  the  same  time.  It  will  be  noted,  also,  in  that  case 
that  an  attempt  was  made  by  amendments  to  treat  the  renewals  as 
separate  contracts  and  recover  the  full  penalty  upon  each  of  the 
renewals.  It  was  held  that  under  the  provisions  of  that  particu- 
lar bond  it  was  terminated  by  the  subsequent  renewals  and  the 
latter  were,  in  fact,  new  and  distinct  contracts  which  adopted 
by  reference  all  the  tetms  and  conditions  of  the  first  bond,  and 
there  being  a  provision  in  the  bond  that  liability  under  the  origi- 
nal bond  should  cease  and  determine  upon  the  giving  of  a  new 
bond  so  that  no  two  bonds  should  be  operative  at  the  Same  time, 
the  company  was  not  held  liable  under  the  original  bond  for  a 
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loss  not  discovered  until  more  than  six  months  after  the  expira- 
tion of  such  original  bond. 

The  provision  as  to  a  new  bond  plainly  referred  to  renewals 
and  there  the  parties  used  language  indicating  that  they  intended 
that  the  renewals  shouM  be  treated  as  new  bonds,  that  is,  as 
separate  and  distinct  contracts. 

The  absence  of  such  a  provision  in  the  case  at  bar  and  the  con- 
tinuance of  the  original  bond  instead  of  a  renewal  of  the  same, 
renders  the  terms  of  the  bond  at  le^st  ambiguous  and  subject  to 
the  rules  of  con.st ruction  heretofore  referred  to. 

Then  there  is  a  case.  Proctor  Coal  Co.  v.  Fidelity  &  Guar.  Co.. 
124  Fed.  Rep.,  424,  in  which  the  United  States  Circuit  Court  for 
the  Northern  District  of  Georgia  held  that  the  renewals  did  not 
operate  as  a  continuing  contract,  but  that  each  renewal  was  a 
separate  and  distinct  obligation.  But  among  the  provisions  of 
that  bond  was  a  provision  which  declared  that  on  the  issuance  of 
a  subsequent  bond  or  renewal  responsibility  on  any  other  bond 
should- cease;  it  being  the  intention  that  only  the  last  bond 
should  be  in  force  at  any  one  time.  In  that  case  the  court  deter- 
mined that  **the  original  bond  and  each  renewal  stand  for  the 
malfeasance  of  the  employe  during  the  continuance  of  each  and 
discovery  within  six  months  after  the  termination  of  each.'' 

It  may  be  that  such  conclusion  might  have  been  reached  had 
not  that  provision  been  in  the  bond,  but  it  seems  that  to  reach  such 
a  conclusion  where  the  bond  does  not  contain  such  provision  is 
merely  construing  the  bond  in  favor  of  the  insurance  company 
and  in  accordance  with  what  might  be  considered  its  intention 
without  taking  into  consideration  the  purpose  and  intention  of 
the  insured. 

It  appears  that  the  defendant  bonding  company  in  the  case  at 
bar  was  the  defendant  in  the  case  last  above  referred  to.  and  it 
may  be  that  the  above  provision  was  omitted  from  the  bond  in 
question  because  the  company  thought  that  it  was  unnecessary. 
It  is  evident  that  the  insertion  of  it  would  tend  to  reveal  to  ap- 
plicants the  company's  intention  to  limit  its  liability  on  the  origi- 
nal bond  to  losses  discovered  within  six  months  after  the  expira- 
tion thereof  and  thereby  be  likely  to  deter  them  from  making  such 
contracts.     Considering  the  omission  of  that  provision  or  any 
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provision  which  would  plainly  reveal  such  to  be  its  intention, 
the  court  is  not  justified  in  declaring  that  such  was  its  intention 
when  the  language  used  indicates  an  opposite  intention.  If  the 
language  **  discovered  during  said  continuance  or  any  renewal 
thereof  or  within  six  months  thereafter"  is  susceptible  of  a 
double  meaning,  then  it  is  susceptible  of  two  interpretations 
which  seem  equally  fair,  and  in  that  event  it  should  receive  that 
construction  which  affords  the  greater  indemnity. 

Irrespective  of  authorities,  it  is  my  opinion  that  the  language 
used  in  this  bond  does  not  make  it  plain  that  the  parties  intended 
that  the  loss  should  be  discovered  within  the  limits  claimed  by 
the  defendant,  but  on  the  contrary  that  the  insured  at  least  in- 
tended and  was  justified  in  expecting  that  the  insurer  would 
make  good  a  loss  discovered  at  any  time  the  bond  was  in  force 
either  as  an  original  bond  or  as  a  continuance  of  the  same,  and 
that  therefore  an  ambiguity  existed  which  should  be  resolved 
most  strongly  against  the  surety.  There  being  no  adjudications 
in  Ohio  which  govern  the  court  in  the  determination  of  this  ques- 
tion, I  have  concluded  to  follow  my  own  convictions  of  what  this 
contract  ought  to  be  construed  to  mean  under  the  rules  of  con- 
struction laid  down  by  our  Supreme  Court. 

The  question  of  when, the  discovery  was  made  and  whether 
timely  and  proper  notice  was  given  in  accordance  with  the 
terms  of  the  bond,  were  peculiarly  jury  questions,  and  were  sub- 
mitted and  determined  in  favor  of  the  plaintiff. 

The  motion  for  new  trial  will  be  overruled. 

The  defendant,  the  United  States  Fidelity  &  Guaranty  Co., 
excepts. 
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DIV£»^ION  OF  LANDS  TO  OTHER  THAN  PUBLIC  USES. 

Common  Pleas  Court  of  Cuyahoga  County. 

City  op  Cleveland  v.  Cleveland,  Cincinnati,  Chicago  & 

St.  Louis  Railway  Co.  et  al. 

Decided,  February  18,  1909. 

Ejectment — Lies  to  Recover  Poaaeasion  of  Lands  Irrespective  of  Ease- 
ment for  Certain  Purposes — Facts  Constituting  a  Dedication— Cor- 
poration Formed  for  Particular  Purpose  Presumed  to  have  Been 
Dissolved  upon  Completion  of  its  Purpose — Statute  of  Limitations 
Runs  Against  Municipalities — Diversion  of  Lands  to  Other  than 
Puhlic  Uses  not  an  Abandonment  of  Such  Public  Use,  When — Ap- 
propriation Proceedings  to  Quiet  the  Claims  of  Third  Parties  not 
Binding  on  Party  under  which  the  Railway  Holds  Possession — Am- 
higtMVLS  Title — Construction  of  Contract  at  Time  of  Making  Con- 
trols— Municipal  Corporations — Riparian  Rights. 

1.  A  city  may  maintain  an  action  against  a  railway  company  under 

Section  5781,  Revised  Statutes,  to  recover  possession  of  land  of 
which  the  former  has  the  paramount  title  and  the  latter  an  ease- 
ment for  certain  purposes  therein. 

2.  A  strip  of  land  occupied  by  a  street  and  public  place  from  1796  down 

to  the  recording  of  a  town  plat  in  which  it  was  located  as  a  street 
in  1800  and  continued  to  be  so  used  until  1814,  when  the  town  was 
incorporated  as  a  village  by  act  of  the  Legislature  making  reference 
to  such  plat  and  was  so  used  in  1836  when  the  village  became  in- 
corporated as  a  city,  if  not  a  statutory  dedication  thereof,  becomes 
dedicated  as  such  at  common  law. 

3.  The  Connecticut  Land  Company  was  a  corporation  for  the  particular 

purpose  of  disposing  of  the  lands  of  the  Connecticut  Western  Re- 
serve, and,  having  completed  its  business  and  adjourned  sine  die  in 
1809,  it  will  be  presumed  that  such  company  was  dissolved  and 
that  neither  its  stockholders  nor  their  successors  retained  any  in- 
terest in  such  lands,  especially  as  to  a  certain  irregular  strip  of 
sandy  land  then  of  no  particular  worth  between  a  lake  and  high 
bluff  upon  which  such  company  had  platted  a  town,  which  strip 
they  dedicated  as  a  street  thereof  and  which  was  the  only  access 
afforded  the  Inhabitants  of  such  town  to  the  lake  beach. 

4.  The  statute  of  limitations  runs  against  municipalities  where  the  ad- 

verse occupation  is  by  permanent  structures  excluding  the  public. 


458  CUYAHOGA  COUNTY  COMMON  PLEAS 

Cleveland  v.  Railways.  [Vol.  VIII.  N.  S. 

Hence,  if  railway  companies  occupied  openly,  adversely,  and  ex- 
clusively a  strip  of  land  dedicated  as  a  street  with  their  tracks, 
buildings,  etc.,  recognizing  no  title  except  that  of  their  own  from 
1849  to  1893,  they  would  obtain  a  complete  and  absolute  title  to 
such  land. 

5.  The  city  of  Cleveland  by  its  Incorporating  act  in  1836,  having  been 

given  authority  to  mark  the  boundaries  of  its  streets;  by  act  of 
1837  (35  O.  Li.,  65),  a  way  to  vacate  its  public  places  and  streets; 
and  by  special  act  in  1844  (43  O.  L.,  3)  having  obtained  express 
power  to  utilize  a  lake  front  strip,  dedicated  as  a  street,  |or  other 
purposes,  does  not  abandon  the  strip  by  such  diversion  of  its  uses  so 
as  to  give  railway  companies  occupying  part  thereof  with  tracks 
etc.,  title  by  abandonment,  especially  since,  instead  of  permitting 
such  railway  companies  to  appropriate  rights  therein,  the  city  en- 
tered into  a  contract  granting  the  use  of  such  lands  for  railway 
purposes,  but  reserving  some  control  thereof. 

6.  Appropriation  proceedings,  instituted  by  railway  companies  occupy- 

iijg,  as  a  right-of-way  under  contract  with  a  city,  a  strip  of  land 
dedicated  by  the  Connecticut  Land  Company  as  a  street,  against  cer- 
tain alleged  claims  of  title  by  successors  of  the  original  grantors,  to 
which  the  city  was  not  made  a  party,  do  not  bind  the  city — either 
upon  the  claim  that  the  city  was  an  unknown  party,  because  It 
was  a  known  party  and  as  against  such  claims  the  railways  claimed 
title  and  possession  from  the  city — or  upon  the  ground  of  color 
of  title  at  the  time  of  the  contract  with  the  city  for  such  right-of- 
way,  inasmuch  as  both  railway  companies  and  city  regarded  the 
latter  as  being  the  owner  and  occupier  of  such  lands. 

7.  A  contract,  ambiguous  as  to  title  granted  for  a  right  of  way  for 

tracks,  depots,  etc.,  necessary  for  the  operation  of  railways  over  land 
owned  by  a  rapidly  growing  city,  located  at  the  confluence  of  a  large 
navigable  lake  and  river  made  accessible  to  shipping  by  government 
improvements,  and  valuable  because  of  its  natural  terminal  facilities 
to  railways  and  shipping  interests,  will  not  be  construed  as  bar- 
tering away  all  access  to  the  lake,  especially  where  such  advan- 
tages were  known  and  in  partial  realization  at  the  time,  with  the 
anticipation  of  future  benefits  imminent.  The  mere  fact  that  the 
city  might  have  had  power  to  grant  away  such  rights  can  not 
control. 

8.  Railway  companies  for  several  years,  and  in  litigation  with  other 

parties  claiming  adversely  to  them,  having  construed  their  occupa- 
tion, under  contract  with  a  city  for  a  right  of  way  over  certain 
lands  dedicated  to  public  uses,  as  that  of  a  licensee  of  and  recog- 
nizing the  paramount  right  in  the  city,  can  not  more  than  fifty 
years  later  claim  title  to  such  laodg  by  adverse  possession. 
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James  Lawrence,  N,  D.  Baker,  City  Solicitor,  and  D.  E,  Mor- 
gan, for  plaintiff. 

E,  A.  Foote,  for  C,  C,  C.  &  St.  L.  Railway  Co. 

F.  8.  McOowan,  for  L.  S.  &  M.  S.  Railway. 

W.  B.  Sanders,  W.  C,  Boyle  and  C.  J.  Brooks,  for  the 
Pennsylvania  Co.  and  Cleveland  &  Pittsburg  Railway. 

ViCKEBY,   J. 

I  approach  the  decision  in  this  case  with  considerable  hesitancy, 
as  the  interests  involved  are  so  great  and  the  questions  of  law 
are  so  complicated,  and  for  that  reason  I  have  taken  more  time 
than  I  would  ordinarily  take  in  deciding  a  case.  I  wish  to  thank 
the  counsel  in  the  case  for  the  manner  in  which  they  have*  pre- 
sented it  to  the  court ;  their  work  has  made  the  work  of  the  court 
much  less.  I  am  not  only  hampered  by  the  complications  in  the 
case  itself,  but  it  has  been  twice  decided  already  by  two  very 
able  courts — one,  the  United  States  Circuit  Court,  in  Cleveland 
V.  Railway,  93  Fed.  Rep.,  113;  the  other,  in  the  United  States 
Circuit  Court  of  Appeals,  in  Cleveland  v.  Railway,  147.  Fed.  Rep., 
171 ;  and,  after  able  opinions  by  each  court  it  was  remanded  to 
this  court  for  retrial,  where  it  originally  started  in  1893.  The 
United  States  courts  having  no  jurisdiction,  their  opinions  how- 
ever valuable  they  may  be,  are  consequently  not  binding  upon  any- 
body only  so  far  as  the  reasoning  of  the  able  lawyers  must  ap- 
peal to  another  lawyer  in  reviewing  the  same  facts. 

It  was  said  to  me  by  a  prominent  lawyer  of  this  bar,  in  no  wise 
connected  with  this  case,  and  in  a  no-offensive  sense,  that  a  com- 
mon pleas  judge  would  have  his  nerve  with  him,  if  he  dared  to 
decide  this  case  for  the  plaintiff  after  two  United  States  courts 
had  decided  it  for  the  defendants.  Be  that  as  it  may,  it  would 
be  much  easier  for  this  court  if  he  could  bring  himself  to  follow 
the  reasoning  of  the  two  courts  who  have  already  passed  upon  this 
question.  But,  with  all  due  respect  to  the  two  able  courts  who 
have  already  passed  upon  it,  I  can  not  bring  myself  to  agree 
with  their  conclusions.  I  have  no  hesitancy  in  saying  that,  from 
a  somewhat  careful  review  of  the  record  and  the  authorities, 
a  decision  could  be  rendered  in  favor  of  the  defendants,  based 
upon  a  much  more  logical  and  consistent  theory  than  either  of 
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those  adopted  by  the  two  able  courts  above  referred  to.  Indeed 
Judge  Hammond,  in  basing  his  decision  for  the  defendants  on 
the  ground  of  appropriation,  calls  forth  a  remark  from  the  re- 
viewing court  that  such  a  position  is  not  tenable ;  and  they  base 
their  decision  upon  the  ground  that  it  was  admitted  by  the  plead- 
ings that  the  defendants  had  some  rights  in  the  street,  and,  there- 
fore, action  in  ejectment  would  not  lie,  because  action  in  eject- 
ment is  possessory  action  alone,  and  unless  possession  could  be 
given  to  the  plaintiff,  however  weak  the  title  to  the  property  of 
the  defendants  might  be,  the  plaintiff  was  not  entitled  to  main- 
tain its  action.  To  arrive  at  this  conclusion  it  was  necessary  for 
the  learned  Circuit  Court  of  Appeals  to  eliminate  some  Supreme 
Court  decisions  of  the  state  of  Ohio,  and  to  finally  say  then  that 
the  United  States  court  would  not  be  bound  to  follow  the  de- 
cisions of  the  Supreme  Court  of  the  state.  While  that  might  be 
true  so  far  as  the  United  States  Circuit  Court  of  Appeals  is  con- 
cerned, it  certainly  would  not  obtain  with  a  court  of  common 
pleas ;  it  would  be  bound  by  the  decisions  of  the  Supreme  Court 
of  the  state.  So,  the  decisions  of  the  United  States  Circuit  Court 
and  Circuit  Court  of  Appeals  can  both  be  eliminated  from  the 
subsequent  discussion  only  so  far  as  they  aid  in  reaching  a  de- 
cision ;  and  it  will  be  the  duty  of  this  court  to  take  up  this  case 
as  if  it  had  never  been  transferred  to  the  United  States  court. 
And  so,  we  will  go  back  to  the  beginning. 

This  suit  is  brought  under  Section  5781,  Revised  Statutes, 
which  takes  the  place  of  the  old  common  law  action  in  ejectment, 
that  was  done  away  with  when  the  Ohio  code  took  effect,  July  1 , 
1853.  And  it  is  brought  to  recover  possession  of  the  property 
known  as  *'Bath  street  property,"  and  being  all  that  property 
lying  north  of  the  south  line  of  Front  street  to  the  lake,  bounded 
on  the  west  by  the  government  pier  and  the  Cuyahoga  river, 
and  on  the  east  by  the  west  line  of  Water  street  and  the  west 
line  of  Water  street  projected.  Plaintiff  alleging  in  its  petition 
that  it  is  entitled  to  the  possession  of  the  property  described  in 
the  petition,  which  has  been  designated  as  the  **Bath  street 
property,'*  and  that  the  defendant  company  unlawfully  keeps 
plaintiff  out  of  the  possession.  The  various  defendants  file  an- 
swers, admitting  that  they  have  possession  of  the  property  in 
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question,  and  denying  that  plaintiff  has  any  title  in,  or  right 
to  the  same.  They  admit  that  their  possession  is  exclusive,  which 
in  legal  effect  amounts  to  an  ouster.  They  then  set  up  several 
affirmative  defenses;  first,  that  they  had  had  possession  of  the 
land  for  more  than  twenty-one  years  before  the  commencement 
of  this  action,  and  are  entitled  to  the  exclusive  right  to  use  the 
same;  whereby  it  is  alleged  this  action  is  barred  by  the  statute 
of  limitations.  Second,  defendants  also  claim  that  plaintiff  is 
estopped  from  maintaining  this  action  by  permitting  the  defend- 
ants to  occupy  said  lands  and  to  expend  large  sums  of  money 
on  the  same  and  in  the  vicinity  thereof. '  And  for  a  third  af- 
firmative defense,  the  amended  answer  of  the  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company,  and  answers  sub- 
stantially to  the  same  effect  by  the  other  defendants  are  filed, 
in  which  they  say  that  on  September  13,  1849,  said  plaintiff  for 
the  benefit  of  commerce  of  the  city  of  Cleveland  and  its  inhabi- 
tants, and  to  furnish  to  the  defendants  ground  bordering  0!i 
the  lake  necessary  for  carrying  on  such  commerce,  and  to  pro- 
vide for  an  interchange  of  business  with  each  other,  an  agree- 
ment was  entered  into  whereby  F.  W.  Bingham,  then  mayor 
of  said  city  and  duly  authorized  by  resolution  of  the  city  council, 
executed  and  delivered  to  the  C,  C.  &  C.  Ry.,  the  predecessor  of 
the  C,  C,  C.  &  St.  L.  Ry.,  the  deed  or  contract  by  which,  in 
consideration  of  the  sum  of  $15,000  in  the  capital  stock  of  the  said 
company  for  which  a  certificate  was  issued  to  said  city  by  said 
railway  company,  and  for  other  considerations  named  in  said 
instrument,  the  said  city  granted  to  the  said  railway  company  as 
fully  and  absolutely  as  said  city,  through  the  authorities  thereof 
who  had  the  power  and  legal  authority  so  to  do,  the  right  to  a 
full  and  perpetual  use  of  their  railway  tracks,  turn-outs,  engines, 
cars  and  passenger  houses,  turn-tables,  water  tanks,  with  stations 
and  avenues  to  and  from  the  same,  and  all  other  appurtenances 
connected  with  the  necessary  use  and  working  of  said  railway, 
and  all  the  real  estate  described  in  the  petition.  By  virtue  of 
said  contract,  said  railway  company  entered  into  possession  of 
said  property,  laid  tracks  and  other  construction  necessary  to 
carry  on  its  business;  made  valuable  improvements  thereon; 
and  afterwards,  it  admits,  that  other  railway  companies  entered 


462  CUYAHOGA  COUNTY  COMMON  PLEAS 

Cleveland  v.  Railways.  [Vol.  VIII,  N.  S. 

into  the  occupancy  and  possession  of  said  ground,  and  no  effort 
was  made  by  said  plaintiff  to  return  said  stock  at  the  considera- 
tion so  mentioned  in  said  contract. 

Plaintiff  replies  to  the  several  answers  of  the  defendants,  and 
takes  issue  with  the  affirmative  defenses  set  up  by  the  defend- 
ants. And  in  respect  to  the  legal  effect  of  said  contract  of  Sep- 
tember 13,  1849,  with  the  character  of  the  possession  by  the  de- 
fendants of  the  premises  in  controversy,  plaintiff  admits  the  * 
execution  of  the  contract  of  September  13,  1849,  by  the  then 
officers  of  the  city  of  Cleveland,  and  the  receipt  and  retention  by 
it  of  the  consideration  therein  mentioned.  It  denies  the  legal 
effect  claimed  for  said  instrument,  and  denies  that  either  of  them 
were,  by  the  laws  of  the  state  of  Ohio,  then  in  force  in  the  city 
of  Cleveland,  or  that  its  officers  had  authority  to  grant  exclusive 
rights  to  the  lands  embraced  in  said  streets  or  the  additions 
thereto. 

So,  the  issue  to  be  determined  is,  who  is  entitled  to  the  posses- 
sipn  of  the  land  in  question?  That  raises  several  questions. 
I  will  dispose  of  them  in  their  order.  It  seems  that  the  Con- 
necticut Land  Company,  in  about  1796,  laid  out  the  town  of 
Cleveland  by  their  surveyors.  Pease  and  Porter,  who  furnished 
a  map  of  their  survey,  the  full  notes  of  which  and  the  original 
map  being  in  evidence  in  this  case;  and  the  map  shows  in  it 
**Bath  street'*  as  being  all  that  part  of  the  property  in  (fuestion 
which  was  north  of  lot  291  down  to  the  lake;  that  portion  which 
is  west  of  the  west  line  of  Water  street  to  the  Cuyahoga  river. 
It  at  that  time  was  an  irregular  strip  of  land  located  between 
the  bluff  and  the  lake,  and  was  a  sandy  strip  extending  to  the 
westward,  into  a  tongue  of  land  projecting  from  the  Bath  street 
strip  way  off  into  the  river.  Subsequently,  perhaps  in  1826,  the 
United  States  government  had  a  channel  cut  across  this  strip, 
and  a  part  of  the  land  that  was  originally  Bath  street  is  now  on 
the  west  side  of  the  river,  on  Whisky  Island,  so-called. 

The  first  question  to  be  determined  is :  Did  the  city  of  Cleve- 
land ever  acquire  title  to  Bath  street,  and  if  so,  what  title  did 
they  acquire  in  the  street? 

On  December  6,  1800,  the  territorial  Legislature  of  Ohio  passed 
an  act  to  provide  for  the  recording  of  town  plats.     Thereupon 
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the  Connecticut  Land  Company  caused  another  plat  and  survey 
to  be  made  by  Amos  Spofford,  the  surveyor.  This  plat  and  min- 
utes and  notes  were  duly  recorded  and  has  ever  since  been  recog- 
nized by  the  land  company  and  all  claiming  imder  it,  as  a  cor- 
rect plat  of  the  village  of  Cleveland  as  laid  off  into  roads,  streets, 
alleys  and  public  places. 

It  is  worthy  of  note,  that  the  only  place  of  access  to  the  lake  for 
the  inhabitants  of  the  proposed  new  village  or  town  was  over 
this  strip  of  land,  formerly  Bath  street.  The  western  boundary 
of  this  proposed  town  was  the  Cuyahoga  river;  the  northern 
boundary  was  the  lake;  the  street  farthest  east  was  Erie  street, 
and  the  street  farthest  south  was  Huron  street,  with  Ohio  street 
running  into  that  from  the  southeast.  The  lots  along  Lake 
street  butted  on  the  lake,  so  that  the  only  place  that  access  to 
the  lake  was  had  was  at  the  confluence  of  the  Cuyahoga  river 
with  the  lake,  along  this  little  sandy  strip  of  land  called  Bath 
street. 

It  is  hard  to  conceive  that  the  founders  of  the  city  of  Cleve- 
land did  not  intend  to  have  some  point  of  the  proposed  city 
reach  the  lake.  The  fact  that  this  street  was  called  **Bath 
street*'  seems  to  be  significant  as  it  was,  undoubtedly,  the  only 
piece  or  strip  of  sandy  beach  suitable  for  bathing  at  that  time, 
bordering  upon  the  new  city.  And,  undoubtedly,  it  was  the 
intention  of  the  founders  of  the  city  of  Cleveland  to  have  Bath 
street  extend  from  lot  291  to  the  low  wave  mark  at  the  lake. 
It  was  thus  planned  on  the  plat  of  the  Pease  &  Porter  and  again 
on  the  Spofford  map  of  1800.  The  making  of  this  last  map 
was  probably  to  comply  with  the  statutes,  which  statutes  (1 
Chase's  Stat.,  291)  provided,  among  other  things,  that  **if  the- 
plat  is  acknowledged  before  some  officer  who  was  duly  author- 
ized to  take  acknowledgments,  it  at  once  placed  the  fee  of  the 
streets  and  alleys  in  the  county  for  the  benefit  of  the  public." 
This  map  was  recorded  in  the  records  at  the  county  seat  of 
Trumbull  county,  of  which  Cuyahoga  county  was  then  a  part. 
But  it  was  never  acknowledged.  There  can  be  no  question  but 
what  this  strip  of  land  was  occupied  as  a  street  and  a  public 
place  from  the  time  of  the  platting  of  the  city  by  Pease  &  Porter, 
in  1796,  down  to  the  recording  of  the  map  of  Amos  Spofford  in 
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1800,  and  was  still  occupied  when  the  village  of  Cleveland  was 
incorporated  by  an  act  of  the  Legislature  in  1814,  which  made 
special  reference  to  the  plat  recorded  in  the  recorder's  office  of 
Cuyahoga  county.  And  there  can  be  no  question  but  this 
operated  as  and  constituted  an  acceptance  by  the  city  of  Cleve- 
land, the  then  village  of  Cleveland,  of  this  street  for  street  pur- 
poses. And  there  can  be  no  question  but  that  the  people  in  the 
village  of  Cleveland  occupied  and  used  this  street  up  to  the  in- 
corporation of  the  city  of  Cleveland  in  1836.  It  was  recog- 
nized as  a  street  by  an  act  of  the  Legislature  in  1815,  when  the 
General  Assembly  of  the  state  of  Ohio  recognized  the  city  plat 
by  vacating  a  part  of  it.     13  0.  L.,  114. 

Again,  in  1837,  the  General  Assembly  enacted,  that  all  streets 
and  alleys  in  towns  which  have,  or  may  be  laid  out  agreeable  to 
all,  shall  be,  and  they  are  hereby  dedicated  public  highways  for 
every  purpose  whatever.  Section  10  of  the  act  of  March  20, 
1837  (35  0.  L.,  65)  ;  Swan's  Stat.  (1841),  809. 

So,  I  say,  there  can  be  no  doubt  but  that  this  street  was  dedi- 
cated. If  not  a  statutory  dedication,  there  was  a  common  law^ 
dedication,  and  when  the  city  of  Cleveland  was  incorporated  in 
1836  (34  0.  L.,  271),  this  was  one  of  the  streets  or  public  places 
in  said  city,  and  had  been  occupied  as  such  without  any  question 
or  claim  from  anybody  to  the  contrary  down  to  1836.  Surely, 
if  for  no  other  reason,  the  statute  of  limitations  would  have  given 
the  people  of  the  city  of  Cleveland  absolute  right  to  use  this 
street  for  street  and  public  purposes. 

It  seems  that  the  title  to  the  land  in  the  Connecticut  Western 
Reserve,  of  which  Cuyahoga  county  and  the  city  of  Cleveland 
.were  a  part,  was  in  three  trustees,  and  as  early  as  1809  proper 
proceedings  had  been  had  by  the  members  of  the  Connecticut 
Land  Company  to  divide  up  all  their  holdings  and  to  wind  up 
their  business  absolutely,  as  it  was  a  corporation  incorporated 
for  a  particular  purpose,  to-wit,  that  of  disposing  of  the  land  of 
the  Connecticut  Western  Reserve,  and  for  no  other  purpose; 
and  when  they  had  completed  their  business  they  adjourned 
sine  die.  And  it  is  safe  to  presume  that  they  retained  no  in- 
terest to  this  strip  of  land  at  least.  And  it  may  be  safely  said 
that  if  they  ever  had  any  title  to  this  strip  of  land  called  Bath 
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street,  they  would  have  lost  it  by  abandonment.  There  can  be 
no  question  but  that  the  littoral  proprietor  is  entitled  to  the 
accretions  which  may  result,  and  which,  in  this  case,  did  result 
from  the  building  of  the  government  pier  along  the  Cuyahoga 
river;  and  the  strip  of  land  which,  originally,  was  from  sixty 
to  three  hundred  feet  in  width  had  become  very,  very  much 
wider  in  1836.  And  it  can  not  be  claimed  that  the  Connecticut 
Land  Company  obtained  title  to  any  of  these  accretions,  for  they 
all  belonged  to  the  city  of  Cleveland  by  virtue  of  its  having  a 
street  called  Bath  street,  whether  the  dedication  was  statutory  or 
was  by  common  law. 

The  case  of  Webb  v.  0:ty  of  DemopUis,  95  Ala.,  116  (21  L.  R. 
A.,  62),  is  a  very  instructive  case  and  in  many  ways  parallel  with 
the  case  at  bar,  but  particularly  instructive  on  the  question  of 
dedication.  So  I  have  no  hesitancy  in  saying  that  the  city  of 
Cleveland  had  acquired  all  title  in  and  to  the  strip  of  land  in 
controversy  prior  to  1836,  and  that  no  one  else  had,  or  could 
have,  any  right  or  title  to  it  by  virtue  of  any  deeds,  or  by  inheri- 
tance from  the  trustees  of  the  Connecticut  Land  Company,  or 
their  heirs  at  law  of  any  of  the  parcels  of  the  land  embraced  in 
the  Connecticut  Western  Reserve.  And;  I  think  this  title  re- 
mained in  the  city,  undisturbed  and  unassailable,  down  to  the 
making  of  the  contract  of  1849,  to  which  I  will  come  subse- 
quently. 

The  next  question  I  will  take  up  is :  Is  the  nature  of  the  city 's 
interest  and  title  in,  and  to,  this  strip  of  land  such  that  they 
can  maintain  ejectment  suit  to  recover  possession?  There 
could  be  no  question  about  this,  if  they  were  claiming  to  abso- 
lutely oust  the  railway  companies  from  possession.  A  great 
number  of  authorities  are  cited,  many  of  which  I  have  read,  and 
it  seems  to  be  the  overwhelming  weight  of  authority  that  the  city 
or  municipality  might  maintain  ejectment  to  recover  possession 
of  one  of  its  streets,  even  though  it  is  not  seized  of  the  fee.  But 
the  question  arises  whether  that  could  be  done,  where,  as  in 
this  case,  the  city  admits  that  the  railway  companies  had  the 
right  to  occupy  this  strip  of  land  for  some  purposes.  I  have 
not  been  able  to  learn  just  exactly  how  much  the  city  admitted 
the  railway  companies  have  the  right  to  occupy;  but,  I  believe 
it  is  conceded  that  they  have  the  right  to  occupy  some  portion, 
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and  that  there  is  no  attempt  made  in  this  action  to  completely 
oust  the  railway  companies  in  their  occupancy.  This  makes  it  a 
little  difficuU  to  decide  whether  or  not  ejectment  will  lie  in  favor 
of  the  city.  It  is  claimed  by  counsel  for  the  city  that  the  city  has 
the  right  to  recover  possession  of  the  property,  subject  to  the 
easement  that  the  railway  company  may  have  to  use  the  land 
for  some  purposes.  And  they  seem  to  be  borne  out  by  the  au- 
thorities on  this  proposition. 

I  must  confess  that  I  am  at  a  loss  to  know  just  what  form  of 
judgment  might  be  entered  in  this  case,  if  a  finding  should  be 
made  in  favor  of  the  city  and  against  the  railway  companies, 
holding  that  the  city  is  entitled  to  a  paramount  title  and  the 
railway  companies  only  to  an  easement. 

As  I  have  already  said,  this  action  is  brought  under  Section 
5781,  Revised  Statutes,  and  the  admissions  of  defendants  do 
away  with  the  necessity  of  proof  of  an  ouster,  because  they  deny 
title  in  plaintiff  and  also  the  right  of  possession.  Orant  v.  Pad- 
dock, 30  Or.,  312. 

Judge  Dillon  says  a  municipal  corporation  is  entitled  to  the 
possession  and  control  of  streets  and  public  places,  and  may,  in 
its  corporate  name,  recover  the  same  iii  ejectment.  Where  it 
possesses  the  fee,  although  in  trust  for  public  uses,  there  are  no 
technical  obstacles  in  the  way  of  maintaining  such  an  action 
against  the  adjoining  proprieter  or  whoever  may  wrongfully  in- 
trude upon  the  occupancy  of  the  detained  property.  And  where 
the  adjoining  proprietor  retains  the  fee  the  courts  can  overcome 
the  technical  difficulty  by  regarding  the  rights  to  the  possession, 
use  and  control  of  the  property  by ^  the  municipality  as  a  legal 
and  not  a  mere  equitable  right.  2  Dillon,  Municipalities  (4th 
Ed.,),  Section  62. 

Again,  where  a  valid  dedication  of  the  street  has  been  made 
either  statutory  or  according  to  the  common  law,  an  action  may 
be  maintained  by  the  proper  municipal  authorities  to  recover 
possession  from  the  one  who  wrongfully  withholds  it.  Fulton  v. 
Mehrenfeld,  8  Ohio  St.,  440;  Newell,  Ejectment,  Sections  20-21, 
and  other  cases;  also  St.  Louis  v.  Railway,  114  Mo.,  13. 

Judge  Hammond,  in  this  very  action,  Cleveland  v.  Railway, 
supra,  page  117,  where  he  distinguishes  many  of  the  cases  cited 
by  the  defendants  in  this  action,  comes  to  the  conclusion  that 
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ejectment  will  lie.  I  am  constrained  to  hold  with  him  upon  this 
proposition,  that  the  city  could  have  the  right  to  maintain  eject- 
ment of  the  land  in  controversy,  subject  to  whatever  rights  the 
railway  company  may  legally  have  in  the  tract  of  land,  unless 
the  city  has  parted  with  all  of  its  title  or  is  estopped  by  subse- 
quent actions  to  reclaim  the  land.  Whether  the  city  has  parted 
with  its  title  or  has  estopped  itself  from  setting  up  its  title,  I 
will  take  up  subsequently. 

The  defendant  company  claims  that  they  have  occupied  the 
land  in  controversy  under  a  claim  of  ownership,  absolutely  and 
adversely,  for  a  period  of  well  nigh  half  a  century,  and  that  the 
statute  of  limitations  has  run  in  their  favor,  and  the  city  of  Cleve- 
land can  not,  at  this  time,  disturb  them  in  their  possession.  That 
brings  me  to  the  question  as  to  whether  the  statute  of  limitations 
runs  against  a  municipality.  And  I  want  to  say  on  this  ques- 
tion that  I  have  reviewed  the  authorities,  and  I  believe  the  ar- 
gument of  Mr.  McGowan  on  behalf  of  the  Lake  Shore  road  is 
absolutely  unanswerable,  and  that  the  statute  of  limitations  does 
run  against  a  municipality  as  well  as  against  anyone  else.  Begin- 
ning with  the  case  of  Cincinnati  v.  Church,  8  Ohio,  298,  decided 
in  1838,  down  to  very  recently,  there  is  an  unbroken  line  of  au- 
thorities, all  of  which  are  to  the  effect  that  by  the  occupancy  of 
the  highways  or  common  places  by  a  structure  which  is  perman- 
ent in  its  nature  and  of  such  a  character  that  it  would  exclude 
the  public  from  occupying  that  part  of  the  highway  and  that 
it  had  existed  for  a  period  longer  that  the  statute  of  limitations, 
to-wit,  twenty-one  years,  the  public  would  lose  their  right  in 
and  to  that  portion  of  the  highway.  I  think  the  cases  which 
seem  to  hold  differently  than  that  are  easily  distinguishable,  and 
it  does  not  destroy  the  doctrine  laid  down  in  Ohio. 

There  has  been  cited  the  decision  of  Judge  Caldwell  of  the  cir- 
cuit court  of  this  circuit  in  Wright  v.  Oberli^i,  3  C.  C. — N.  S., 
242.  Not  wishing  to  criticise  or  comment  upon  this  case  I  will 
only  say  that  the  circuit  court  in  Loicas  county,  in  the  case  of 
Seese  v.  Maumee,  7  C.  C. — N.  S.,  497,  reviewed  the  prior  de- 
cis^pns  of  the  Supreme  Court  and  came  to  the  conclusion  that  the 
statute  of  limitations  does  run  against  a  municipal  corporation 
where  there  is  an  entire  exclusion  of  the  public  from  the  streets 
for  a  period  of  twenty-one  years  (it  makes  no  difference  how  frail 
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or  unsubstantial  the  barrier  may  be  that  excludes  the  public)  ; 
that  is  not  necessary  to  exclude  them  by  a  permanent  structure 
but  it  is  sufficient  that  the  public  be  excluded.  And  the  court 
say: 

**.We  think  that  this  distinction  was  lost  sight  of  by  Judge 
Caldwell  when  he  came  to  decide  the  case  of  Wright  v.  Oberlin, 
3  C.  C— N.  S.,  242,  and  Morehouse  v.  Burgot,  22  C.  C,  174,  but 
that  the  distinction  was  recognized  in  the  case  of  Mott  v.  Toledo, 
17  C.  C,  472.'' 

And  so  I  think  there  is  no  doubt,  from  the  trend  of  the  au- 
thorities in  this  state,  that  the  statute  of  limitations  does  run 
whenever  there  has  been  an  exclusive,  open  and  adverse  posses- 
sion for  a  period  of  twenty-one  years  or  more.  Just  when  the 
statute  would  begin  to  run  becomes  a  very  important  question. 
If  the  original  entry  amounted  to  a  disseizin,  why  of  course  the 
statute  of  limitations  would  begin  to  run  from  the  very  entry 
of  the  person  claiming  under  the  statute  of  limitations.  In  the 
case  of  McAllister  v.  Hartzell,  60  Ohio  St.,  69,  the  court  held 
that  the  statute  of  limitations  did  not  run  unless  the.  possession, 
which  in  time  might  prove  a  full  defense  against  the  holder  of 
the  record  title,  was  actual,  open,  exclusive,  continuous  and  ad- 
verse. In  that  case  the  possession  in  the  first  instance  amounted 
to  a  disseizin  of  the  plaintiff,  and  hence  the  statute  commenced 
to  run  from  that  period,  and  the  question  there  is  as  to  what  acts 
of  the  defendant  or  what  admissions  of  the  defense  would  in 
effect  toll  the  statute;  and  they  held  that  neither  a  mere  offer 
to  buy  within  twenty-one  years,  nor  acknowledgement  by  the 
claimant  within  that  time  that  the  title  is  in  another,  nor  that 
the  claimant  does  not  own  *  the  land,  will  have  that  effect.  That 
case  is  relied  on  by  the  defendants  in  this  action  to  do  away  with 
the  admissions  contained  in  the  answers  in  Holmes  v.  Railway, 
93  Fed.  Rep.,  100,  which  I  will  refer  to  hereafter.  It  is  sufficient 
at  this  time  to  call  attention  to  the  fact  that  in  McAllister  v. 
Hartzell,  supra,  the  original  entry  differed  very  materially  from 
what  it  does  in  this  case,  and  the  decision  of  the  court  goes  only 
to  the  effect  that  where  the  original  entry  is  a  disseizin,  then,  in 
that  case  admissions  by  the  defendant  that  they  did  not  own 
the  property  would  not  interrupt  the  running  of  the  statute. 
That  distinguishes  it  from  this  case,  as  I  will  endeavor  to  show 
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hereafter.  But  there  can  be  no  question  that  if  the  railway 
companies  have  occupied  this  strip  of  ground  openly,  adversely 
and  exclusively,  recognizing  no  title  except  that  of  their  own 
from  1849  down  to  1893,  when  this  suit  was  commenced,  they 
would  have  a  complete  and  absolute  title  to  this  ground  and  the 
city  could  not  maintain  this  suit. 

That  brings  us  to  the  question  as  to  how  the  railway  com- 
panies obtained  possession  of  this  property.  They  set  up  various 
sources  of  title,  and  I  presume  if  they  have  a  good  title  by  any 
of  them  it  will  be  sufficient  for  this  lawsuit.  Eliminating  for 
the  time  being  the  contract  of  1849,  let  us  see  what  the  defend- 
ants claim:  They  claim,  first,  that  the  city  abandoned  this 
property  and  they  got  their  title  by  abandonment;  that  it  had 
ceased  to  occupy  said  property  for  street  purposes  when  in  1844 
they  allotted  a  portion  of  it,  when  Silas  Merchant  made  a  map 
or  plat  of  the  Bath  street  property  and  laid  out  Commercial 
street  and  some  other  streets  and  cut  Bath  street  down  to  a 
width  of  one  hundred  feet,  and  the  city,  in  pursuance  with  an  act 
of  the  Legislature  that  was  passed  in  1844  leased  out  centain 
portions  of  this,  the  property  of  various  persons  for  various  pur- 
poses. 

It  is  difficult  to  understand  how  it  can  be  claimed  that  there 
was  an  abandonment  of  this  property.  Under  the  act  incor- 
porating the  city  of  Cleveland  in  1836,  the  city  of  Cleveland 
was  given  authority  to  mark  the  boundaries  in  its  streets  and  the 
law  was  either  then  passed,  or  shortly  afterwards  was  passed, 
which  provided  a  way  in  which  streets  and  public  places  might 
be  vacated,  and  the  city  had  full  power  under  this  act  of  1836  to 
vacate  or  abandon  the  property  for  street  purposes  if  it  saw  fit. 
Not  desiring  to  act  under  the  broad  authority  given  under  this  act 
of  incorporation  and  the  methods  provided  for  by  statute  as  to  how 
streets  shall  be  vacated,  they  sought  authority  from  the  Legisla- 
ture, which  was  given  them  by  the  act  of  December  21,  1844  (43 
0.  L.,  3),  to  temporarily  utilize  this  property  for  some  other 
purpose.  They  evidently  having  in  mind  the  idea  of  the  original 
proprietors  of  the  town  that  there  should  be  some  means  of  com- 
munication with  the  lake,  and  the  only  means  provided  being 
over  Bath  street,  it  seems  that  the  authorities  of  the  city  of 
Cleveland,  in  1844,  desired  to  keep  this  for  the  public  and  were 
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careful  not  to  take  the  steps  that  would  result  in  permatiently 
vacating  this  property  for  street  purposes,  for  in  the  act  of 
1844 — ^which  was  an  amendatory  act  ito  that  of  1836  which  in- 
corporated the  city  of  Cleveland — it  was  expressly  provided  that 
the  city  council  of  the  city  of  Cleveland  shall  have  full  power 
and  authority  to  construct  wharves,  docks  and  slips  upon  or  in 
any  portion  or  portions  of  the  streets  of  said  oity  adjacent  to  the 
Cuyahoga  river  or  Lake  Erie,  reserving  free  from  obstruction 
such  portions  of  said  street  as  shall,  in  their  opinion,  be  re- 
quired for  public  use. 

Section  2  of  act  43  O.  L.,  3,  provides  that  said  city  coune'l 
shall  also  have  full  power  to  lease  any  portion  or  portions  of 
said  street  not  in  their  opinion  required  for  public  use,  or  any 
wharves,  docks  or  slips  constructed  upon  or  in  the  same,  upon 
such  iterms  and  for  such  periods,  not  exceeding  ten  years  in  any 
one  lease,  as  to  them  shall  seem  expedient,  and  all  rents  and 
profits  accruing  from  said  lease  shall  be  set  apart  in  a  fund  for 
improving  the  wharves  and  streets  of  said  city. 

Now,  I  can  not  conceive  how,  when  the  city  got  this  authority 
to  so  use  a  portion  of  its  streets,  and  the  fact  that  they  did  lease 
portions  of  them  out  under  the  authority  of  this  act — I  say,  I 
can  not  conceive  it  to  be  possible  that  it  should  be  regarded  as 
an  abandonment  of  its  right  in  the  sitreet.  As  I  have  already 
said,  no  part  of  the  city  of  Cleveland  belonging  to  the  public 
touched  upon  Lake  Erie  except  over  Bath  street,  and  it  must 
have  been  Bath  street  that  was  in  mind  when  this  act  was  passed. 
Indeed,  I  think  it  absolutely  conclusive  that  the  act  was  passed 
for  no  other  purpose  than  to  enable  the  city  to  temporarily  oc- 
cupy a  part  of  this  street,  which  had  grown  to  be  quite  a  stretch 
of  land,  for  purposes  other  than  driving  over  it  and  using  it  as 
a  street,  having  in  mind  always  that  the  occupancy  was  only 
to  be  temporary ;  and  I  think  the  reason  why  they  chose  to  have 
a  special  act  of  the  Legislature  rather  than  to  act  under  the 
powers  given  under  the  act  of  incorporation,  is  conclusive  that 
they  did  not  intend  to  abandon  the  street  or  to  vacate  it  but  to 
keep  their  title  for  the  public,  so  that  when  it  was  necessary  it 
might  be  reclaimed  by  the  public.  Hence,  there  having  been  no 
abandonment,  the  railway  companies  or  nobody  else  could  acquire 
title  in  this  way. 
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It  is  next  claimed  that  the  railway  companies  acquired  this 
land  by  appropriation.  And,  indeed,  the  learned  circuit  court 
of  the  United  States,  overruling  all  other  contentions  of  the  de- 
fendants, finally  found  in  their  favor,  upon  the  theory  that  there 
had  been  an  appropriation  of  this  land.  It  is  true  that  appro- 
priation proceedings  were  taken  by  the  railway  companies,  or 
some  of  them.  In  fact,  before  the  contract  of  1849  a  resolution 
had  been  passed  to  appropriate  all  of  the  property  outside  of  a 
one  hundred  foot  line.  This  was  in  1848.  But  that  appropria- 
tion never  went  through,  and  the  fact  that  it  did  not  go  through, 
that  the  city  chose  to  make  an  agreement  with  the  railway  com- 
panies, shows  that  the  authorities  of  the  city  h^  some  pur- 
pose in  their  minds  by  which  they  might  keep  some  sort  of  con- 
trol over  this  property. 

But  the  appropriation  upon  which  the  defendants  rely — or 
rather  the  defendant,  the  Pennsylvania  Railway  Company  and 
its  predecessor  in  title — was  not  the  appropriation  proceedings 
that  were  contemplated  by  one  of  the  railroads  in  1848,  but  an 
appropriation  to  cut  off  some  title  that  various  persons  were 
claiming,  some  by  way  of  lease  and  others  by  way  of  deed  from 
the  trustees  of  the  Conneoticut  Land  Company,  and  others  by 
deeds  from  the  heirs  of  the  former  owners  of  the  Connecticut 
Land  Company — and  the  appropriation  talked  about  was  the  ap- 
propriation to  cut  off  the  rights  of  these  persons.  The  city  was 
in  no  manner  a  party  to  that  proceeding..  It  is  alleged  that  the 
naming  of  unknown  persons  would  include  the  city  of  Cleveland. 
That  is  not  possible.  The  city  of  Cleveland  was  a  known  party ; 
it  could  not  be  deprived  of  its  property  rights,  if  it  had  any,  by 
proceedings  in  which  it  was  not  a  party,  and,  indeed,  the  learned 
United  States  Circuit  Court  of  Appeals,  in  criticizing  the  finding 
of  Judge  Hammond  in  the  court  below,  held  that  such  proceed- 
ings did  not  bind  the  city.  However  effeotive  it  may  have 
been  to  those  who  were  seeking  title  and  tracing  it  back  to  the 
Connecticut  Land  Company,  it  could  not  be  effective  against  the 
city.  It  is  difficult  to  see  upon  what  theory  those  claiming  through 
Camp  and  Lloyd  and  those  claiming  through  those  from  whom 
Holmes  got  his  title  could  have  any  interest  in  this  property 
whatever.    Lloyd,  when  he  saw  that  this  property  would  be  yalu- 
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able  and  was  greatly  increasing  from  the  accretions,  undertook 
to  get  a  title  from  the  trustees,  who  were  the  holders  of  the 
naked  legal  title  without  any  beneficial  interest  whatever,  and 
in  their  deed  to  Lloyd  they  do  not  claim  anything.  They  sold 
for  a  consideration  received,  quit-claimed  any  and  all  interest 
which  they,  as  trustees,  might  have.  If  Lloyd  got  any  title,  he 
had  no  beneficial  ownership;  but  from  the  time  of  the  final 
meeting  of  the  Connecticut  Land  Company  in  1809  down  to  1836, 
there  was  no  claim  from  anybody  that  the  Connecticut  Land 
Company  or  anybody  claiming  through  them  owned  any  land 
located  where  this  land  is  located,  and  it  is  difficult  to  conceive 
upon  what  theory  the  Lloyd  title  could  be  built  up ;  and  it  would 
be  of  no  importance  in  this  action  if  it  were  not  for  ithe  fact  that 
that  the  Pennsylvania  Railway  Company  through  its  predecessor 
in  title  claims  to  hold  this  entire  strip  of  land  by  deeds  from 
Lloyd  and  those  who  claim  under  Lloyd,  and  by  appropriation 
and  appropriate  court  proceedings  to  have  acquired  a  color  of 
title,  and  that  they  have  held  under  this  so-called  color  of  title 
for  a  period  of  more  than  twenty-one  years  before  the  beginning 
of  this  action,  and  therefore,  they  say  the  statute  of  limitations 
is  a  complete  bar  to  the  city's  right  to  recover.  There  can  be  no 
question  but  that  if  one  goes  into  possession  of  property  and 
holds  it  openly,  adversely  and  exclusively  for  a  period  of  twenty- 
one  years,  that  title  then  ripens  into  perfect  title.  But  when  did 
this  so-called  color  of  title  arise  in  this  action?  Was  it  subse- 
quent to  'the  contract  of  1849?  There  can  be  no  question  but 
what  in  1849  the  city  of  Cleveland  owned  every  inch  of  this 
property  for  street  and  public  purposes;  and  there  can  be  no 
question,  from  the  evidence  in  this  case,  that  the  railway  com- 
panies regarded  the  city  of  Cleveland  as  being  the  owner  and 
occupier  of  this  property  when  the  contract  of  September  13. 
1849,  was  made.  Now,  is  it  possible  for  the  defendants  to  go 
into  possession  under  a  contract  with  the  city  of  Cleveland? 
Assuming  for  a  momenit,  for  the  sake  of  argument,  that  the  city 
of  Cleveland  had  not  parted  with  its  paramount  ownership  but 
still  retained  the  right  to  control  this  tract  of  land  subject  to  the 
rights  given  it  by  the  railway  company,  is  it  possible,  I  say,  they 
going  into  the  possession  of  the  property  recognizing  such  a 
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right  in  the  city,  that  they  then  can  acquire  color  of  title  from 
other  persons  and  when  the  city  of  Cleveland  believed,  and  it 
had  the  right  to  believe,  that  the  railway  companies  were  hold- 
ing under  them ;  that  by  such  color  of  title  held  for  a  period  of 
more  than  twenty-one  years  they  could  oust  the  city  of  Cleve- 
land from  its  rights  over  the  property,  and  by  adverse  possession  ? 
I  do  not  think  the  argument  will  stand  for  a  moment,  and  the 
railway  companies  could  not  predicate  their  adverse  holding 
upon  color  of  title  obtained  from  any  other  source  than  from  the 
city  of  Cleveland  itself. 

I  will  repeat  that  in  1849,  in  my  judgment,  there  is  no  ques- 
tion but  what  the  city  of  Cleveland  representing  the  public  had 
the  absolute  right,  title  and  interest  in  all  the  strip  of  land  in 
controversy  in  this  suit,  and  that  no  person  or  persons  claiming 
through  Lloyd  or  through  Holmes  or  through  any  title  derived 
from  the  Connecticut  Land  Company  could  successfully  maintain 
their  rights  to  the  property.  So,  whatever  rights  the  railway 
companies,  the  defendants  in  this  action,  have  in  that  property 
is  traced  back  to  the  contract  of  1849,  and  the  proper  construc- 
tion of  that  contract  will  determine  the  rights  of  .the  parties  in 
this  action. 

If  the  contract  of  1849  was  such  that  it  gave  the  railway  com- 
panies the  absolute  ownership  to  this  property,  and  they  have 
occupied  it  from  that  time  down  to  the  beginning  of  this  suit 
adversely,  their  title  has  ripened  into  a  perfect  title  and  they  can 
not  be  disturbed,  even  though  the  city  of  Cleveland  had  no 
power  to  make  the  contract,  even  fhough  it  was  an  ultra  vires 
contract,  because  the  structures  erected  upon  said  ground  would 
be  of  such  permanent  nature  and  the  occupancy  would  be  so 
exclusive  that  the  statute  would  begin  to  run  from  the  inception 
of  the  contract.  So  it  becomes  more  and  more  important  to 
examine  into  the  whole  question  as  to  the  circumstances  under 
which  this  contract  was  made  in  order  to  judge  of  its  force  and 
effect.  What  was  in  the  minds  of  the  officials  of  the  city  of 
Cleveland,  and  what  was  in  the  minds  of  the  officers  of  the  rail- 
way companies  when  this  contract  of  September  13,  1849,  was 
made?  There  can  be  no  question  that  in  those  days  railway  com- 
panies were  regarded  as  a  part  of  the  public,  and  ocupancy  of 
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public  streets,  public  wharves  and  grounds  by  railway  com- 
panies would  be  in  accordance  w)th  the  public  use  for  which 
streets  and  ofher  public  places  were  dedicated. 

It  is  claimed  by  Judge  Lawrence  on  behalf  of  the  city  that 
the  city  gave  the  defendants  rights  to  lay  certain  tracks  but  did 
not  give  them  the  right  to  erect  depots,  freight  houses,  turn- 
tables, etc.,  and,  if  I  understand  his  contention,  it  is  that,  so  far 
as  the  railway  companies  have  occupied  the  property  with  this 
sort  of  structures,  they  are  committing  a  public  nuisance  that 
can  be  abated  at  any  time,  or  perhaps  they  are  occupying  under 
a  revocable  contract  that  was  revoked  by  the  commencement  of 
this  suit  in  1893.  If  I  were  to  agree  with  Judge  Lawrence  upon 
that  contention.  I  could  do  no  other  than  to  find  for  the  railwaj' 
companies,  on  the  ground  that  the  statute  of  limitations  was  a 
complete  bar.  But  I  do  not  agree  with  counsel  for  the  city, 
that  this  contract  only  gave  them  the  right  to  lay  certain  tracks. 
I  think  a  close  scrutiny  of  that  contract  will  disclose  that  the 
railway  companies  had  the  right  to  do  whatever  they  have  done 
with  reference  to  the  occupancy  of  that  traot  of  ground;  that 
they  had  the  right  to  build  turn-tables;  they  had  the  right  to 
build  passenger  houses;  they  had  the  right  to  build  freight 
depots.  And,  again,  I  say  that  if  it  was  the  intention  of  these 
parties  to  give  absolutely  all  the  rights  the  city  had  in  this  prop- 
erty without  any  string  being  attached  to  it,  then  I  say  the  rail- 
way companies  have  occupied  it  in  such  a  way  and  in  pursuance 
of  that  contract  that  the  statute  of  limitations  is  a  complete  bar 
against  recovering  any  portion  of  the  property. 

But  did  the  city  of  Cleveland  intend  to  barter  away  its  access 
to  the  lake?  Did  the  city  of  Cleveland  intend  to  give  up  all 
its  rights  over  that  which  wharves  might  be  built  on  Lake  Erie 
on  the  public  grounds  of  the  city,  and  did  the  railway  companies 
intend  that  when  this  contract  was  made  the  city  should  lose  all 
right,  title  and  interest  in  and  control  over  tfeis  property?  To 
get  at  this  question  necessitates  an  examination  of  all  the  sur- 
rounding circumstances,  and  everything  which  throws  light 
upon  the  question  ought  to  be  examined,  for  in  the  proper  con- 
struction of  that  contract  must  ultimately  depend  the  rights  of 
the  parties. 
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If  I  am  right  in  my  contention  that  the  city  of  Cleveland  ac- 
quired title  to  this  Bath  street  strip  by  dedication  from  the  Con- 
necticut Land  Company  in  1796  and  subsequently,  she  main- 
tained her  rights  in  the  strip  religiously  without  any  questions 
being  raised  down  to  1836. 

The  government  straightened  the  channel  to  the  entrance  of  the 
Cuyahoga  river  in  1827.  The  census  immediately  following  this 
date,  to-wi«t,  1830,  showed  that  there  were  1075  people  living  in 
Cleveland,  and  the  growth  of  the  next  decade  showed  a  wonder- 
ful increase ;  and  in  1850,  just  after  this  contract  was  made,  the 
population  of  Cleveland  was  17,074.  Now,  with  this  develop- 
ment of  the  city  going  on,  it  seems  almost  incredible  that  Cleve- 
land would  barter  away  her  access  to  the  lake  so  as  to  lose  abso- 
lute control  over  it.  It  must  have  been  perfectly  apparent  to 
anybody  that  this  piece  of  property,  located  as  it  was  at  the  con- 
fluence of  the  river  and  lake,  would  be  the  natural  terminal  fa- 
cilities for  such  railways  as  might  locate  in  Cleveland  and  would 
be  the  means  of  communication  between  the  lakes  and  the  rail- 
roads, from  which  two  sources  Cleveland  would  get  all  her  com- 
merce. Now,  this  being  the  situation,  and  this  property  having 
increased  from  a  mere  strip  along  the  lake  to  an  extent  of  over 
twenty  acres,  it  actuated  Lloyd  to  see  whether  or  not  he  could 
not  get  some  sort  of  a  title  to  it,  and,  as  I  have  already  said,  he 
procured  a  quit-claim  deed  from  the  trustees  of  the  Connecticut 
Land  Company ;  but  he  made  no  claim  until  very  much  later. 

The  city  of  Cleveland  was  incorporated,  as  I  have  said,  in  1836, 
and  it  is  important  to  notice  the  act  of  incorporation,  for  it  is 
claimed  by  the  Pennsylvania  Railway  Company,  one  of  the  de- 
fendants herein,  that  this  act  gave  them  the  power  to  do  what- 
ever they  subsequently  did  with  this  property,  and  -that  if  the 
power  was  lodged  in  the  city  anywhere  to  make  a  contract,  that 
the  railway  company  could  rest  its  rights  upon  that  power. 
There  can  be  no  question  but  that  in  the  act  of  1836,  Cleveland 
was  made  a  body  corporate  and  could  contract  and  be  contracted 
with  and  was  given  the  control  and  custody  of  its  streets,  and 
had  authority  to  make  bounds  to  its  stree»ts  and  to  limit  them  in 
any  way  it  saw  fit.  Section  8  of  that  act  (34  0.  L.,  271),  pro- 
vided a  method  of  vacating  streets  or  portions  of  streets.    Sec- 
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tion  6,  giving  the  council  the  right  to  establish  and  settle  the 
boundaries  of  all  streets  or  highways  of  all  kinds  within  the  city, 
and  to  prevent  or  remove  encroachments  thereon.  Section  8  also 
provided : 

*'The  city  council  shall  cause  the  public  streets,  roads,  lanes, 
alleys  and  highways  and  the  public  squares  and  other  public 
grounds  that  now  exist  within  'the  limits  of  said  city,  to  be,  by 
the  surveyor  of  the  county  of  Cuyahoga,  or  some  other  compe- 
tent surveyor,  to  be  surveyed,  described  and  permanently 
marked, '*  etc. 

So,  had  the  city  of  Cleveland  intended  to  vacate  or  abandon 
any  portion  of  the  Bath  street  tract,  it  had  ample  authority  by 
the  act  of  incorporation.  So  when,  in  1845,  this  land  had  grown 
by  the  accretions  to  be  a  large  tract  of  land,  more  than  was 
necessary  for  the  immediate  use  of  the  public  fof  street  pur- 
poses, the  ciity  did  not  act  under  the  act  of  incorporation  but 
they  sought  by  a  special  act  of  the  Legislature,  which  was  passed 
December  21,  1844,  to  which  I  have  already  referred,  giving 
the  city  council  the  power  to  construct  docks  or  slips  upon  any 
of  the  streets  or  places  adjoining  Cuyahoga  river  or  the  lake, 
and  to  lease  out  such  portions  as  were  not  needed  for  street  pur- 
poses for  a  term  of  years,  not  exceeding  ten  in  any  one  lease, 
under  and  by  virtue  of  which  authority  the  Merchant  plat  was 
made  and  the  thirty-one  lots  above  alluded  to  were  laid  out,  to- 
gether with  some  streets  giving  access  to  the  property.  Now, 
I  say  that  the  city  council,  seeking  this,  authority  by  special  act 
instead  of  acting  under  their  general  authority  provided  for 
under  their  act  of  incorporation,  is  a  significant  act  and  shows 
that  the  city  of  Cleveland  did  not  intend  to  abandon  this  strip 
of  land,  but  were  temporarily  using  it  and  making  leases  for 
such  terms  so  that  they  at  any  time  could  regain  possession  to 
make  such  use  of  it  as  they  might  see  fit.  This  was  the  situation 
when,  in  1848,  the  Cleveland  &  Pittsburg  Railway  Company 
passed  a  resolution,  by  the  board  of  directors,  declaring  it  nec- 
essary to  appropriate  this  Bath  street  tract,  all  except  a  one  hun- 
dred foot  strip  on  the  south  side  that  had  been  kept  open  by  the 
Merchant  plat  for  street  purposes.  In  the  meantime  those  claim- 
ing through  Llo3'd  had  brought  several  ejectment  suits  against 
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the  tenants  of  the  city,  contending  that  this  Bath  street  strip, 
if  it  were  dedicated,  was  dedicated  for  public  purposes  and  in 
using  it  for  any  other  purpose  it  would  revert  to  the  original 
owners,  and  Lloyd's  quitclaim  deed  garnered  up  this  title,  and 
therefore  Lloyd  or  those  claiming  under  him  were  entitled  to 
the  reversion. 

Or,  it  may  be  that  his  claim  was  that  the  accretions  did  not 
belong  to  the  littoral  owner  but  created  a  separate  estate  unat- 
tached ;  in  other  words,  that  the  land  under  the  water  belonged 
to  the  Connecticut  Land  Company,  and  when  the  water  receded 
its  title  would  vest  in  the  Connecticut  Land  Company,  and  hence 
in  Lloyd.  However  this  may  be,  Lloyd  was  making  some  claim 
to  this  property,  and,  indeed,  had  won  an  ejectment  suit — just 
upon  what  .theory  it  is  diflScult  to  discover — ^but  he  had  won 
and  the  case  was  pending  on  some  error  proceedings  in  the  Su- 
preme Court  of  the  state,  while  several  other  suits  were  still 
pending  in  the  lower  courts.  This  was  the  situation  when  the 
railway  company  made  up  its  mind  to  appropriate.  Under  their 
charter  they  had  the  undoubted  right  to  have  appropriated  this 
property.  The  city  of  Cleveland  seemed  to  recognize  this  right, 
and  it  was  possible  then,  as  it  is  now,  for  the  city  to  agree  as  to 
how  the  property  should  be  held. 

It  has  been  contended  in  this  litigation  that  the  railway  com- 
pany could  appropriate  without  the  consent  of  the  city.  I  think 
the  United  States  Circuit  Court  of  Appeals  denies  that  right. 
However  that  may  be,  the  city  had  the  power  to  agree,  and  rather 
than  to  have  them  appropriate,  they  made  the  agreement  of  1849, 
under  and  by  virtue  of  which  the  railway  companies  went  into 
possession  of  this  ground  and  have  occupied  it  ever  since.  Did 
the  city  of  Cleveland  prefer  to  have  this  contract  made  with  the 
railways  rather  than  to  have  them  appropriate  because  they 
wanted  to  have  something  to  say  about  the  use  of  this  property? 
The  contract  itself  is  ambiguous.  Indeed,  Judge  Lurton,  in  his 
opinion,  says  that  it  is  a  most  ambiguous  contract.  But  irrespec- 
tive of  the  construction  that  the  parties  themselves  put  upon  it 
in  the  answers  they  file  in  the  Holmes  case,  there  are  several 
things  in  the  contract  which  are  worthy  of  notice,  and  I  believe 
that  the  contract  must  be  construed  strongly  against  the  rail- 
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money   compensation,   interest,   benefits   and   rights  which   the 
city  could  in  any  manner  be  entitled  to  on  account  thereof." 

Now,  it  seems  to  me  that  what  the  city  of  Cleveland  and  the 
railway  company  undertook  to  do  in  that  contract  was:  Here 
was  a  great  strip  of  land  that  was  dedicated  to  the  public  for  pub- 
lic uses  and  that  was  suitable  for  railway  terminals,  and  that 
it  would  not  be  in  violation  of  the  purpose  for  which  the  street 
was  dedicated  to  permit  railroads  to  occupy  this  property,  but 
it  was  to  be  occupied  subservient  to  the  paramount  right  of  the 
city.  The  city  was  to  have  the  title  and  to  retain  it,  and  the 
contract  was  in  the  nature  of  a  perpetual  license  for  the  rail- 
way companies  to  occupy  under  certain  restrictions;  and  I  have 
no  doubt  that  the  city  thought  and  the  railway  company  thought 
that  the  holding  of  the  railway  company  was  to  be  in  this  way,  and 
the  property  that  was  made  by  subsequent  accretions  was  to  be 
the  property  of  the  city,  and,  if  the  railway  company  occupied  it, 
it  was  to  be  under  the  terms  of  the  original  contract.  With  this 
understanding  as  I  conceive  it  to  be,  the  railway  companies  went 
into  the  occupation  of  this  property  shortly  after  1849.  They 
subsequently,  by  virtue  of  their  agreement  with  the  city  of 
Cleveland,  settled  in  various  ways  with  the  Lloyd  and  Camp 
claimants — some  by  contract  and  some  by  appropriation — per- 
haps two  or  three  years  after  the  contract  was  made,  the  en- 
tire strip  in  controversy  by  deeds  and  appropriation,  so  that 
they  acquired  from  other  sources  the  entire  paper  title  to  the 
entire  strip  in  controversy ;  and  now  they  claim  that  was  color 
of  title,  and  they  have  been  holding  under  that  ever  since  and 
it  has  ripened  into  perfect  title  by  adverse  possession  at  least. 
1  have  already  referred  to  this,  and  suffice  it  to  say,  at  this  point, 
that  I  do  not  believe  they  can  dispose  of  the  city's  title  in  this 
way  by  a  title  thus  acquired  subsequently  to  going  in  under  a 
contract  with  the  city. 

But  we  are  not  left  to  a  construction  of  this  contract  to  be 
made  more  than  fifty  years  after  the  contract  was  drawm  Shortly 
after  it  was  made  the  parties  themselves  put  a  construction  upon 
this  contract. 

In  1854,  in  the  United  States  District  Court  of  the  Northern 
District  of  Ohio,  an  action  was  brought  by  Henry  Holmes,  Julius 
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C.  Sheldon  and  others  on  behalf  of  themselves  and  other  heirs 
of  the  stockholders  of  the  Connecticut  Land  Company  to  re- 
cover this  land,  and  all  the  railway  companies  now  defendants, 
or  their  predecessors  in  title,  were  made  parties  defendant.  The 
plaintiffs  alleged  that  the  railway  companies  were  occupying  the 
premises  through  a  title  obtained  through  Thomas  Lloyd,  and 
that  Thomas  Lloyd  fraudulently  procured  a  deed  from  the 
trustees  of  the  Connecticut  Land  Company  conveying  the  land 
claimed  in  the  suit,  and  that  the  defendants  were  in  possession 
of  the  land  under  a  title  made  from  said  Lloyd  with  notice  of  the 
trust  and  the  fraud.  The  prayer  of  the  bill  was  to  set  aside  the 
fraudulent  deed,  dissolve  said  trust  and  have  a  partition  of  the 
said  land  and  an  account  of  the  rents  and  profits  thereof  de- 
rived from  the  defendants. 

It  would  have  been  sufficient  for  the  railway  companies  to 
have  denied  the  title  of  the  plaintiffs  and  have  gone  into  that 
suit  and  beaten  the  plaintiffs  because  of  the  weakness  of  the 
plaintiff's  title,  for  it  was  held  by  the  learned  Judge  McLean  in 
that  case,  that  the  plaintiffs  had  no  title  to  this  property  in  any 
way,  shape  or  manner,  and  held  that  Lloyd  had  no  title  to  the 
property  in  any.  way,  shape  or  manner.  But  the  defendants 
were  not  content  with  doing  that.  They,  by  their  answers  filed 
shortly  after  the  contract  of  1849  was  made,  when  the  circum- 
stances surrounding  the  transaction  were  fresh  in  the  minds  of 
all,  construed  this  contract,  and  they  denied  that  they  held  this 
land  from  Lloyd,  or  from  ony  one  save  the  city  of  Cleveland* 

Judge  McLean,  in  the  case  of  Holmes  v.  Railway,  supra,  page 
102,  summarizes  the  defenses  set  forth  in  the  answers  of  the  de- 
fendants in  that  action  as  follows: 

.  **The  defendants  insist  that  the  title  to  all  of  said  land  covered 
by  the  water  of  Lake  Erie  is  in  the  public,  and  not  in  any  trustee 
for  them";  (Let  m©  say  by  way  of  parenthesis,  it  embraced  not 
only  the  land  already  made  but  a  certain  amount  of  land  under 
the  water  of  the  lake.  I  believe  their  claim  extended  to  the  Cana- 
dian boundary.  And  let  me  say  in  passing,  that  the  railway 
companies  had  appropriated  or  acquired  from  Harbaugh  a  strip 
of  land  covered  by  water  from  a  point  so  many  feet  south  of  the 
low  water  mark  of  Lake  Erie  where  it  touches  Bath  street  to 
the  Canadian  boundary.)     **and  as  to  the  residue  of  said  land. 
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rely  for  a  defense  upon  the  equitable  bar  furnished  by  lapse  of 
time,  want  of  title  and  equity  in  the  complainants  and  upon  a 
dedication  of  said  land  to  the  public  by  the  Connecticut  Land 
Company  as  early  as  1796,  accepted  immediately  thereafter, 
and  ever  since  used  in  accordance  with  the  purposes  of  the  dedi- 
cation. They  deny  that  they  are  in  possession  under  the  title 
derived  from  said  Lloyd,  and  aver  that  they  are  in  possession, 
under  the  authority  of  a  statute  of  the  state  of  Ohio,  in  pur- 
suance of  a  license  granted  by  the  city  of  Cleveland,  and  using 
the  same  in  manner  consistent  with  the  original  dedication." 

The  answer  itself,  after  reciting  its  corporate  capacity,  and 
the  termini  of  the  road,  says,  page  145: 

**It  being  necessary  to  connect  the  same  with  the  waters  of 
said  lake  and  river  within  the  limits  of  said  Bath  street  for  the 
delivery  of  freight  and  passengers,  and  exchange  of  freight  and 
passengers  with  other  roads,  and  with  the  water  craft  navigat- 
ing the  said  lake  and  river,  and  the  same  being  also  a  suitable 
place  for  the  terminus  of  said  railway  within  said  city,  this  de- 
fendant, under  a  license  obtained  from  said  city  of  Cleveland  on 
the  thirteenth  day  of  September,  A.  D.  1849,  has  laid  down  in 
proper  manner  and  not  otherwise  its  railway  tracks  upon  said 
Bath  street,  as  shown  in  said  diagram,  and  in  such  manner  as 
to  connect  its  railway  with  the  waters  of  said  lake  and  river. 
And  this,  defendant  is  now,  and  for  some  time  past,  has  been 
running  its  railway  carriages  in  connection  with  said  Cleveland, 
Painesville  &  Ashtabula  Railroad  Company  upon  the  tracks  so 
laid  down  to  and  from  said  river  and  lake,  for  the  purposes  afore- 
said, in  a  prudent  manner,  at  reasonable  times,  and  so  as  to 
work  no  inconvenience  to  other  legitimate  uses  of  said  street." 

This  characterizes  the  manner  in  which  the  railway  companies 
went  into  the  possession  of  that  property,  and  how  they  were 
holding  the  property  when  this  suit  was  tried.  The  suit  was 
pending  from  1854  until  it  was  finally  decided  in  favor  of  the 
railway  company  in  1861,  and  it  is  admitted  in  this  action  that 
the  character  of  the  occupancy  of  the  railway  companies  was  the 
same  then  that  it  was  in  1893,  when  this  suit  was  brought.  If 
the  city  of  Cleveland  had  been  a  party  to  this  suit,  the  railway 
company  would  have  been  estopped  from  disputing  their  manner 
of  holding  this  property.  As  it  is,  I  do  not  think  they  are  es- 
topped, but  the  construction  that  the  railway  companies  placed 
upon  this  contract  at  that  time  is,  to  my  mind,  consistent  with  the 
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entire  contract,  consistent  with  the  condition  of  the  law  at  that 
time,  and  consistent  with  the  evident  purpose  of  the  city  of 
Cleveland  in  making  the  contract. 

The  learned  Judge  Hammond,  who  first  tried  this  case  in  the 
United  States  court,  held  that  this  recitation  in  this  answer  as  to 
how  the  railway  companies  held  this  property,  was  absolutely 
conclusive  upon  them.  I  do  not  believe  it.  He  then  decided 
that  by  a  subsequent  appropriation  proceeding,  to  which  the 
city  of  Cleveland  was  not  a  party,  they  acquired  possession,  and 
so  decided  the  case  against  the  city. 

If  the  railway  companies  had  acquired  this  property  from  any 
other  source  that  would  give  them  a  good  title,  I  don't  believe 
the  answer  would  estop  them  from  showing  it.  But  the  answer, 
to  my  mind,  shows  that  from  1854  down  to  1861  they  were  oc- 
cupying this  property  as  a  licensee  of  the  city  of  Cleveland, 
recognizing  the  paramount  right  to  be  in  the  city;  and  the  im- 
portance of  this  is  that  it  distinguishes  this  case  from  the  case 
of  McAllister  v.  Harizell,  supra,  as  to  the  time  when  the  statute 
of  limitations  begins  to  run,  as  well  as  to  distinguish  this  case 
from  that  as  to  what  declarations  will  toll  the  statute.  In  that 
case  the  original  entry  was  a  disseizin,  and  the  court  holds  that 
where  such  is  the  fact,  the  mere  admission  of  the  defendants 
that  they  did  not  own  the  property,  or  that  some  other  person 
does,  will  not  toll  the  statute. 

Now,  if  the  railway  companies  went  into  possession  as  the 
licensee  of  the  city  of  Cleveland,  their  holding  was  not  adverse, 
and  the  statute  of  limitations  would  not  begin  to  run,  and  I  say 
it  distinguishes  this  case  from  McAllister  v.  Hartzell,  supra. 

As  I  have  shown,  the  railway  companies  could  not  rest  their 
title  upon  any  source  other  than  that  of  the  city  of  Cleveland. 
Now,  in  my  judgment,  under  this  contract  of  1849  they  did  not 
go  into  possession  absolutely,  exclusively,  adversely,  but  they  went 
in  recognizing  the  paramount  title  of  the  city  of  Cleveland,  and 
they  continued  to  recognize  .that  title  down  to  1861,  when  the 
Holmes  case  was  tried;  and  there  is  not  a  scintilla  of  evidence 
in  this  record  to  show  that  they  disputed  the  title  of  the  city  of 
Cleveland  until  1893,  when  they  filed  their  answers  in  this  law- 
suit.   And  if  the  character  of  the  holding  and  their  occupation 
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was  the  same  when  the  Holmes  ease  (in  1861)  was  tried  as  it 
has  remained  ever  since,  when  did  they  begin  to  hold  adversely  T 

It  is  perfectly  apparent  that  if  one  builds  a  permanent  struc- 
ture which  would  exclude  the  public  from  the  premises,  then 
that  would  be  notice  to  the  world  that  the  builder  of  that  struc- 
ture intended  to  hold  it  adversely,  unless  he  admitted  that  he 
held  it  in  some  other  way;  and  in  their  admissions  in  this  an- 
swer in  the  Holmes  case  they  admit  in  what  manner  they  held 
this  property,  and  consequently  the  building  of  permanent  struc- 
tures would  not  be  an  adverse  holding.  And,  in  my  judgment, 
there  was  no  adverse  holding,  no  exclusive  holding  under  a 
claim  of  ownership  as  against  the  city  until  this  suit  was  started 
and  the  answers  were  filed  in  this  action ;  and  if  the  answers  had 
set  up  the  same  sort  of  a  defense  that  they  did  in  the  Holmes  case, 
the  city  of  Cleveland  would  have  been  defeated  in  its  actions 
here,  because  the  railway  companies  had  the  right  to  occupy  in 
the  manner  that  they  have  occupied  by  virtue  of  that  contract. 
But  when  they  undertook  to  deny  all  right  to  the  possession  by 
the  city  of  Cleveland  and  all  title  to  the  city  of  Cleveland,  al- 
leging that  they  owned  it  absolutely,  it  amounted  to  an  ouster, 
and,  unless  they  have  acquired  rights  other  than  the  contract  of 
1849  gave  them,  they  have  no  right  to  oust  the  city  of  Cleve- 
land of  whatever  rights  the  city  retained  in  that  property  by 
virtue  of  the  contract  of  1849. 

I  know  it  is  claimed  that  the  answer  in  the  Crawford  and 
Price  case  that  was  filed  by  the  city  is  sort  of  an  admission  by 
the  city.  I  do  not  think  that  the  answer  will  bear  that  construc- 
tion exactly,  and  the  answer  of  the  city  is  perfectly  consistent 
with  the  interest  that  I  conceive  that  the  city  retained  in  this 
property.  They  recite,  among  other  things,  after  reciting  the 
suits  that  have  been  started  by  Lloyd  and  Camp,  etc. : 

**That  it  was  the  interest  and  wish  of  the  respondent  to  get 
clear  of  all  controversies  whether  legal  or  otherwise,  and  for  that 
reason  this  respondent  was  unwilling  to  have  said  company  obtain 
possession  of  said  property  by  the  power  given  them  by  their 
charter,  but  proposed  and  believed  it  to  be  for  the  interest  of  this 
raspondent,  and  for  all  parties  having  any  interest  in  said  prop- 
erty, to  make  an  amicable  arrangement  by  which  said  company 
might  be  invested  by  all  the  rights  of  this  respondent  in  said 
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property.  Upon  these  views,  this  respondent  being  compelled  to 
transfer  to  said  company  said  property,  and  preferring  to  do 
so  under  a  negotiation,  than  to  have  it  taken  under  and  by  virtue 
of  said  company's  charter  and  appropriation,  and  desirous  of 
avoiding  all  controversy  with  said  company,  for  the  convenience 
and  advantage  of  this  respondent  the  said  negotiations  and 
contract  were  made  between  the  company  and  the  respondent.*' 

This  is  perfectly  consistent,  and,  indeed,  strong  evidence  that 
the  city  did  retain  an  interest  in  this  property;  otherwise,  why 
would  they  want  to  preserve  the  interest  of  whom  they  repre- 
sented in  the  property,  to-wit,  the  public? 

Again,  quoting  from  the  answer: 

**  Respondent  admits  it  to  be  true  that,  by  the  terms  of  the 
contract  between  the  city  of  Cleveland  and  said  company  made 
on  the  thirteenth  day  of  September,  1849,  as  aforesaid,  said 
company  took  the  interest  of  said  city  in  the  said  Bath  street 
property  subject  to  all  the  rights  and  privileges  of  all  other  per- 
sons which  would  be  legally  enforced  against  the  property  had 
the  city  continued  to  hold  the  same,  and  also  assumed  all  the 
legal  liabilities  to  other  persons  which  rested  on  the  city  in  the 
relation  to  said  property,  up  to  that  time." 

Now,  taking  the  whole  answer  to  the  Price  and  Crawford  case, 
I  think  it  is  consistent  with  the  construction,  in  accordance  with 
the  views  I  have  herein  expressed.  The  learned  United  States 
Circuit  Court  of  Appeals  put  something  into  the  contract  of 
1849  which  was  not  there,  that  is,  that  the  railway  companies 
were  to  have  exclusive  occupancy  of  this  property.  I  have  read 
the  contract  with  much  care  several  times,  and  I  can  not  find 
those  words.  I  know  it  is  alleged  that  the  word  occupy  means  to 
exclude.  That  depends  upon  the  manner  they  occupy,  whether 
they  recognize  a  paramount  title  or  not.  As  I  claim,  that  has 
been  recognized  by  the  railway  companies  in  this  case. 

Much  light  has  been  thrown  upon  the  character  of  this  case  by 
later  decisions  of  our  Supreme  Court.  As  to  just  how  far  they 
would  affect  the  rights  of  the  defendants  in  this  action  if  there 
had  been  an  earlier  construction  placed  upon  these  statutes  which 
is  contrary  to  the  present  construction,  I  do  not  deem  it  ex- 
pedient to  discuss,  since,  in  the  view  I  take  of  this  case,  it  does 
not  make  any  difference. 
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I  therefore  hold,  that  the  city  of  Cleveland  is  entitled  to  main- 
tain an  action  in  ejectment  in  this  suit  to'  recover  possession  of 
the  property,  subject  to  the  railways'  right  of  easement  in  the 

property. 

The  railway  companies  by  a  disclaimer  disclaimed  any  right 
to  the  132-foot  strip  on  the  south  side  of  the  tract  of  land  de- 
scribed in  plaintiff's  petition,  as  well  as  the  strip  along  the  river. 
That  portion  is  eliminated  from  consideration. 

I  have  said  before  that  there  may  be  some  diflSculty  in  draft- 
ing judgment  to  meet  the  requirements  of  this  case;  but  in  St, 
Louis  V.  Railway,  114  Mo.,  13,  it  is  decided  that  the  fact  that  a 
railway  company  may  have  a  vested  right  to  the  use  of  one  or 
more  tracks  upon  the  public  street  will  not  constitute  a  bar  to  an 
action  in  ejectment  from  the  street  by  the  city,  where  the  com- 
pany denies  the  city's  title.  The  reciprocal  rights  of  the  parties 
in  such  a  case  can  be  defined  in  the  judgment. 

And  so  I  say,  the  decision  will  be  for  the  plaintiff,  the  city, 
to  recover  all  that  portion  of  Bath  street  not  covered  by  the  dis- 
claimer in  the  answers  of  the  defendants. 


DIVISION  or  TAXES  AND  RENTS  AT  TERMINATION  OF 

LITE  ESTATE. 

Common  Pleas  Ck>urt  of  Hamilton  County. 

In  re  Submission  of  an  Agreed  Case  by  Mary  W.  Sturgis  and 

Ernst  Rehm,  as  Executor  of  the  Last  Will  of 

Sallie  B.  Williams,  Deceased. 

Decided,  July,  1909. 

Life  Tenant  and  Remainderman — Division  of  Rents  and  Profits,  Taxes 
and  Expenses  hetweeiii — Wills — Lease, 

1.  Taxes  are  chargeable  against  the  estate  of  a  life  tenant  up  to  the 

day  of  his  death  and  against  the  remainderman  from  that  date 
forward. 

2.  Rents  should  be  divided  in  accordance  with  the  same  rule,  whether 

paid  in  advance  to  the  life  tenant  or  at  the  end  of  the  term  to  the 
remainderman. 

Ernst  Rehm;  Howard  B.  Derlain. 
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Dickson,  J. 

This  cause  is  in  this  court  under  the  provisions  of  Sections 
5207,  5208,  5209,  Revised  Statutes  of  Ohio,  which  provide  in  sub- 
stance that  parties  to  a  question  which  might  be  the  subject  of 
a  civil  action  may  agree  upon  a  case  as  to  facts,  and  submit  the 
same  to  this  court  for  judgment  as  if  an  action  were  pending. 

Elkanah  Williams  died  in  1888  testate.  He  gave  his  estate 
to  his  wife,  Sallie  B.  Williams,  for  life,  with  remainder  to  his 
daughter,  Mary  W.  Sturgis,  Sallie  B.  Williams,  the  life  tenant, 
died  January  30,  1906. 

Is  the  life  tenant  or  the  remainderman  liable  for  the  taxes, 
$307.85,  payable  in  June,  1906? 

The  life  tenant  leased  certain  premises'  July  1,  1905,  for  one 
year  and  received  as  rental  for  that  year  $500  in  advance.  Who 
is  entitled  to  this  $500? 

There  are  several  other  questions  raised,  but  all  have  relation 
to  these  two  questions  and  are  decided  in  the  opinion. 

The  right  of  the  individual  to  own  property  exists  only  by  rea- 
son of  his  being  one  of  a  community  of  fellow  beings;  that  is, 
one  of  the  individuals  of  a  atate — a  government.  A  government 
could  not  exist  were  it  without  means — without  money.  Hence 
the  government  charges  its  subjects  rental  in  the  form  of  a  tax. 
Among  its  methods  of  raising  money  is  a  tax  on  land.  It  must 
have  just  so  much  each  year  from  its  landowners.  It  tells  its 
landowners  just  when  it  fixes  the  amount  to  be  paid  by  each,  that 
is,  the  rate  on  the  value  of  the  land.  It  tells  its  landowners  just 
when  this  amount  thus  ascertained  is  a  lien  and  when  and  where 
and  under  what  cbnditions  it  must  be  paid. 

These  tellings  or  laws  are  for  its  and  the  landowners  con- 
venience; the  one  to  receive,  the  other  to  pay.  These  laws  by 
special  statutes  obtain  as  between  vendor  and  vendee.  There  are 
certain  laws  where  the  owner  is  vendor  and  certain  laws  where 
the  court  is  vendor.  The  same  government  permits  the  land- 
owner to  devise  by  will — to  carve  out  life  estates  and  estates  in 
remainder. 

After  all,  this  tax  paid  by  the  landowner  to  the  government  is 
reat — reallv,  so  much  a  day — and  if  there  be  no  statutes  to  the 
contrary,  it  seems  to  me  each  person,  whether  life  tenant  or  re- 
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mainderman,  should  pay  his  share  of  this  tax  for  the  time  of  his 
use  and  occupancy.  Hence,  the  life  tenant  or  his  personal  repre- 
sentative will  be  required  to  pay  up  to  and  including  the  day  of 
his  death;  the  remainderman  for  each  day  thereafter.  The  de- 
cree will  be  accordingly  as  to  the  taxes. 

I  do  not  see  why  the  same  rule  will  not  apply  and  with  even 
more  force  as  to  the  revenue  or  income  derived  from  the  estate. 

Having  held  that  the  life  tenant  and  the  remainderman 
each  pay  taxes  for  his  enjoyment  of  the  land  for  the  time 
he  occupied  it,  the  conclusion  is  irresistible  that  each  re- 
ceive from  those  in  possession — ^the  tenants — his  share  of 
the  rents  from  these  tenants;  the  life  tenant  or  his  personal 
of  the  rents  from  the^e  tenants;  the  life  tenant  or  his  personal 
representative  up  to  and  including  the  day  he  died,  and  the  re- 
mainderman the  rents  thereafter,  each  by  the  day.  The  decree 
will  be  according^  as  to  the  rents.  Whether  the  revenue  or  rent 
be  paid  by  the  tenant  jn  possession  in  advance,  or  as  past  due 
makes  no  difference.  Any  expenses  incurred  other  than  taxes 
should  be  divided  in  the  same  manner. 

The  claim  that  the  executor  in  this  case  was  empowered  to  make 
a  lease  as  he  pleased,  and  that  he  having  made  a  lease  for  a  year 
and  having  received  payment  for  the  whole  year  in  advance,  and 
having  paid  this  year's  advanced  rent  to  the  life  tenant,  and  that 
his  action  is  binding  on  both  the  life  tenant  and  remainderman, 
is  not  tenable,  can  not  be  maintained.  Such  a  lease  may  be  made 
if  the  will  so  provide,  but  in  the  absence  of  any  direction  by  the 
testator  as  to  the  disposition  of  this  income,  the  same  must  be 
divided  between  the  life  tenant  and  the  remainderman  in  ac- 
cord with  the  rule  above  laid  down;  that  is.  each  is  entitled  to 
his  share  for  the  time  his  tenancy  obtained.  The  same  wouM  hold 
true  if  the  rent  reserved  by  the  executor  were  payable  at  the  end 
of  the  year  or  at  the  end  of  the  term  and  paid  to  the  remainder- 
man. 

It  is  ordered  that  the  costs  be  divided  equally — one-half  each. 
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ASSUMPTION  or  CONTROL  OF  CXHtPORATIONS 

BY  COURTS. 

Common  Pleas  Court  of  Hamilton  County. 

Louis  De  Lacroix  et  al  v.  The  L.  Eid  Concrete  Steel 

Company  et  al. 

Decided,  March,  1909. 

Corporation — Injunction  (igainst  Directors  or  Managers — Discretion  of 
Directors  as  to  Declaration  of  Dividend — Taking  Corporation  out 
of  the  Control  of  Its  Directors — Receiverships  for  Insolvent  Cor- 
porations— Practice  of  Warding  off  Creditors  by  Receivership  Rep- 
rehensible— Trust  Will  not  be  Declared  in  Property,  Unless — Pur- 
chase by  a  Corporation  of  Its  Own  Shares — General  Powers  of 
Corporations. 

1.  An  Injunction  will  not  be  granted  by  a  court  of  equity,  on  the  ap- 

pllcatlo  of  stockholders  of  a  corporation,  to  restrain  or  interfere 
plication  of  stockholders  of  a  corporation,  to  restrain  or  interfere 
affairs  of  the  corporation,  when  they  are  not  exceeding  their  legal 
powers  and  are  acting  within  the  scope  of  their  authority.  In  the 
absence  of  a  showing  of  fraud  or  breach  of  trust. 

2.  A  court  of  equity  has  no  power  to  direct  or  compel  the  directors  of 

an  Ohio  corporation  to  declare  a  dividend  out  of  any  other  fund 
than  the  surplus  profits  as  defined  by  the  statutes  of  Ohio;  and 
in  the  absence  of  bad  faith  or  an  arbitrary  and  unjustifiable  with- 
holding of  the  profits  of  a  corporation  by  its  board  of  directors, 
the  discretion,  vested  in  the  directors  to  declare  a  divdend  will  not 
be  interfered  with  or  controlled  by  the  courts. 

3.  In  the  absence  of  statutory  authority,  a  court  of  equity  has  no  power 

at  suit  of  stockholders  to  take  any  steps  for  the  sole  purpose  of 
winding  up  the  affairs  of  the  corporation,  or  In  ordinary  cases 
take  the  control  and  management  thereof  out  of  the  hands  of  the 
directors  even  on  the  ground  of  mismanagement  and  fraud. 

4.  Even  in  cases  of  insolvency  it  is  doubtful  whether  or  not  a  court 

of  equity,  under  the  Ohio  statutes  has  the  power  and  authority  to 
appoint  a  receiver  to  take  charge  and  possession  of  the  property 
of  the  corporation  and  conduct  its  business  except  in  very  rare 
cases  where  it  is  necessary  to  preserve  the  property  of  the  corpora- 
tion pending  the  determination  of  some  other  legal  rights  of  the 
corporation,  its  stockholders  or  creditors,  or  in  cases  where  the 
court  has  dissolved  the  corporation  under  Sections  5651  and  5688 
inclusive  of  the  Revised  Statutes  of  Ohio,  and  the  receiver  is  then 
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appointed  for  the  sole  purpose  of  administering  the  property  of 
the  deceased  corporation  under  the  direction  of  the  court. 

5.  The  practice  of  appointing  receivers  even  of  insolvent  corporations 

in  the  absence  of  foreclosure  proceedings  or  Judgment  levies  on 
its  property,  but  solely  for  the  purpose  of  warding  off  its  creditors 
and  preventing  or  delaying  creditors  and  others  in  the  assertion 
of  their  legal  demands  is  reprehensible  and  unauthorized. 

6.  A  trust  in  either  real  estate  or  personal  property  will  not  be  de- 

clared unless  the  evidence  showing  the  establishment,  or  declara- 
tion thereof,  is  clear,  convincing  and  conclusive,  and  that  there  are 
sufficient  words  to  create  it,  a  definite  subject  upon  which  the  trust 
may  be  engrafted,  a  certain  or  ascertained  object,  and  the  terms  of 
the  trust  are  sifflciently  declared  to  enable  the  court  to  pronounce 
judgment  without  resorting  to  extraneous  evidence  to  determine 
every  element  of  the  trust. 

7.  In  the  absence  of  statutory  authority  corporations  organized  under 

the  laws  of  Ohio  have  no  power  or  right  to  traffic  in  or  purchase 
their  own  shares  except  for  the  purpose  of  saving  themselves 
from  loss. 

8.  Corporations  being  artificial  creatures  of  the  state's  creation,  have 

such  powers  and  only  such  as  are  expressly  granted  by  law  or 
which  are  necessarily  implied  to  enable  them  to  carry  into  effect 
the  powers  expressly  granted,  and  this  rule  applies  with  equal 
force  to  private  corporations  as  well  as  to  public  corporations. 

Healy,  Ferris  cfe  McAvoy,  for  plaintiffs. 

Rufus  B,  Smith,  Adolph  Kichier  and  Charles  A.  Groom,  contra. 

Gorman,  J. 

This  action  is  brought  by  the  minnority  stockholders  of  the 
defendant  company  against  the  company  and  the  owners  of  the 
majority  of  the  stock.  In  substance,  the  plaintiffs  allege  that  the 
defendant  company  was  incorporated  under  the  laws  of  Ohio,  in 
January,  1904,  for  the  purpose  of  engaging  in  the  business  of 
constructing  buildings  and  other  structures  of  reinforced  con- 
crete, with  an  authorized  capital  stock  of  $10,000,  of  which  stock 
157  shares  of  the  par  value  of  $7,850  have  been  issued,  each  share 
being  of  the  par  value  of  $50 ;  and  on  the  books  of  the  company 
said  issued  stock  is  held  as  follows:  Ludwig,Eid,  81  shares; 
G.  R.  Stattlemann,  40  shares;  Henry  Schick,  2  shares;  Louis 
De  Lacroix,  20  shares;  George  De  Lacroix,  10  shares;  Theodore 
Kraemer,  4  sharCvS;  and  that  ^aid  i*^s^^c!  stock  is  fully  paid  for. 
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Plaintiffs  further  allege  that  in  the  month  of  March,  1905,  the 
defendant  corporation,  with  the  consent  of  all  its  8tockholdei»s, 
purchased  the  forty  (40)  shares  of  stock  then  held  by  George 
Stattlemann  upon  the  understanding  and  agreement  that  said 
stock  should  be  retired  and  canceled:  that  in  making  said  pur- 
chase it  was  agreed  that  the  certificate  held  by  said  Stattlemann 
should  be  assigned  by  him  to  the  defendant,  Ludwig  Eid,  but 
said  stock  was  in  fact  paid  for  out  of  the  funds  of  said  company, 
and  that  said  Eid  now  claims  to  be  the  owner  thereof. 

Plaintiffs  further  set  out  that  the  directors  elected  after  the 
incorporation  of  the  company  were  five,  of  whom  Louis  and 
George  De  Lacroix,  Ludwig  Eid  and  Stattlemann  were  four, 
and  Joseph  De  Lacroix  the  fifth;  that  Eid  was  elected  presi- 
dent  and  treasurer ;  Louis  De  Lacroix,  vice-president,  and  Henry 
Schick,  secretary,  and  that  the  same  board  of  directors  and  offi- 
cers were  re-elected  in  February,  1905;  and  in  1906  the  same 
directors  were  elected  except  Stattlemannn,  in  whose  place 
Henry  Schick  was  elected,  and  the  officers  were  the  same  as  the 
previous  years  and  Louis  De  Lacroix  was  appointed  general 
superintendent  of  construction. 

Plaintiffs  further  say  that  no  directors  have  been  elected  since 
February,  1906;  that  since  the  organization  of  the  company 
there  has  been  on  hand  a  large  surplus  out  of  which  dividends 
could  have  been  paid  to  the  stockholders,  but  in  fact  no  divi- 
dends have  ever  been  paid ;  that  the  company  has  now  on  hand 
$150,000  over  and  above  its  capital  stock  issued,  and  that  of 
said  sum  the  greater  part  thereof  is  available  for  the  payments 
of  dividends. 

Plaintiffs  further  aver  that  after  the  election  in  Februarv, 
1906,  said  Eid  took  possession  of  the  moneys,  property,  assets 
and  business  of  the  company  and  still  retains  passession  thereof, 
and  is  managing  and  controlling  the  business  of  said  company 
and  has  excluded  the  plaintiffs  and  the  board  of  directors  there- 
from; that  he  has  taken  large  contracts  in  the  name  of  the 
company  for  the  construction  of  buildings  without  the  authority 
of  thfe  directors  and  without  consulting  them;  that  he  has  re- 
fused to  allow  any  dividends  to  be  paid  to  plaintiffs  on  their 
stock;   that  since  November,  1906,  there  have  been  but  four  di- 
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rectors  because  Joseph  De  Lacroix  then  transferred  his  stock 
to  plaintiff,  Kraemer,  thereby  causing  a  vacancy  in  the  board  of 
directors  which  fias  not  since  been  filled ;  that  defendant,  Schick, 
is  entirely  controlled  by  Eid,  and  the  minutes  of  the  company 
are  dictated  by  Eid  and  written  down  by  Schick  as  directed  by 
Eid;  that  said  Eid  has  recently  entered  into  large  contracts, 
one  in  Indianapolis  for  $80,000,  one  with  the  city  of  Cincinnati 
for  $145,000,  and  one  with  the  city  of  Newport,  Kentucky,  for 
$25,000,  and  numerous  other  contracts,  all  without  the  consent 
or  authority  bf  the  board  of  directors  of  the  company ;  and  that 
said  Eid  threatens  to  continue  to  carry  on  the  business  of  the 
company  without  the  sanction  of  the  board  of  directors,  and  to 
take  large  contracts  in  its  name  without  the  consent  or  approval 
of  the  board  of  directors,  and  that  he  is  now  holding  its  prop- 
erty and  moneys  in  his  exclusive  possession,  and  if  permitted  to 
continue  to  do  so  great  loss  and  irreparable  damage  may  be 
suffered  by  plaintiffs. 

In  conclusion  the  plaintiffs  pray: 

First.  That  Eid  may  be  enjoined  from  entering  into  any 
further  contracts  in  the  name  of  the  company  without  the  ap- 
proval of  its  board  of  directors. 

Second.  That  said  company  and  its  directors  may  be  com- 
pelled to  declare  and  pay  to  the  stockholders  such  dividends  as 
may  be  just  and  proper. 

Third.  That  a  receiver  be  appointed  to  take  charge  of  and 
manage  and  conduct  the  company's  business  and  the  company 
wound  up,  and  its  property  and  assets  reduced  to  money,  its 
debts  paid  and  the  balance  distributed  among  its  stockholders. 

Fourth.  That  said  Eid  may  be  declared  by  the  court  to  hold 
said  forty  shares  of  stock  in  trust  for  the  company  and  that 
said  shares  may  be  canceled,  and  that  plaintiffs  may  have  such 
other  and  further  relief  as  the  equity  of  the  case  may  require. 

The  L.  Eid  Concrete  Steel  Company  and  Ludwig  Eid  have 
filed  a  joint  answer,  and  the  defendant,  Henry  Schick,  has  filed  a 
separate  answer.  Each  answer  denies  any  and  all  wrongdoing 
alleged  to  have  been  committed  by  either  Eid  or  Schick  and  they 
deny  each  and  every  material  allegation  pf  the  petition. 
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• 
It  is  further  alleged  in  the  answer  of  the  company  and  Eid, 

that  on  January  11,  1909,  five  directors  were  elected,  to-wit: 
Ludwig  Eid,  Henry  Schick,  William  Harig,  Adolph  Richter  and 
Malcolm  McAvoy ;  and  that  Eid  was  elected  president  and  treas- 
urer; Schick  vice-president,  and  Richter  secretary;  that  in 
February,  1906,  the  surplus  of  the  company  was  $57,911.86,  and 
in  March,  1908,  it  was  $100,000 ;  that  at  the  meeting  of  the  di- 
rectors of  the  company  in  January,  1909,  a  dividend  of  100  per 
cent,  was  declared,  amounting  to  $7,850,  and  that  it  would  have 
been  imprudent  and  inadvisable  to  have  declared  a  larger  divi- 
dend or  to  have  previously  declared  any  dividend  for  the  rea- 
sons that  the  necessities  of  the  business  required  the  use  of  all 
its  assets  to  meet  the  demands  of  a  large  growing  business,  and 
to  be  prepared  to  meet  a  large  threatened  claim  against  the  com- 
pany; that  the  directors  and  all  oflScers  in  the  matter  of  de- 
claring a  dividend  and  in  all  other  matters,  have  acted  in  the 
utmost  good  faith  and  in  the  exercise  of  their  discretion  for  the 
best  interests  of  the  company  and  all  the  stockholders ;  that  in 
the  matter  of  the  contracts  entered  into  and  undertaken  by  Eid 
on  behalf  of  the  company,  full  authority  was  given  under  the 
rules  and  regulations  of  the  company  and  by  action  of  the  board 
of  directors;  that  wide  powers  were  vested  in  Eid  by  the  rules 
and  regulations  in  respect  to  the  making  of  contracts  and  that 
this  was  absolutely  necessary  to  the  successful  prosecution  of  the 
business  of  the  company,  on  account  of  his  superior  knowledge 
of  the  details  of  the  work,  which  knowledge  was  not  possessed 
by  any  other  oflBcer  or  director,  Eid  being  a  competent  and  highly 
educated  and  skilled  engineer  in  the  line  of  all  concrete  and 
ferro-concrete  construction,  the  kind  of  construction  for  which 
the  company  was  organized  to  engage  in  and  carry  on ;  that  no 
objection  to  the  exercise  of  said  powers  and  authority  by  Eid  was 
made  by  plaintiffs  until  the  bringing  of  this  action. 

Eid  denies  that  he  ever  in  the  past  has  acted  or  intends  in  the 
future  to  act  either  in  respect  to  the  making  of  contracts,  or  in 
any  other  matter,  other  than  as  he  has  been  duly  and  lawfully 
authorized  to  do.  Eid  further  alleges  that  on  April  15,  1905, 
he  purchased  in. good  faith  and  for  value  with  his  own  money 
the  forty  shares  of  stock  owned  by  George  Stattlemann,  and 
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has  ever  since  been  and  is  now  the  owner  thereof,  said  stock 
not  having  been  transferred  on  the  books  of  the  company,  await- 
ing the  termination  of  this  litigation. 

Schick  in  his  answer  adopts  the  averments  of  the  answer  of 
the  L.  Eid  Concrete  Steel  Company,  and  in  addition  thereto  de- 
nies that  his  vote  in  the  board  of  directors  had  been  controlled 
by  Eid;  he  denies  that  he  prevented  the  selection  of  a  succes- 
sor to  fill  a  vacancy  in  the  board  of  directors  of  the  company; 
he  denies  that  Eid  has  controlled  him  as  secretary  of  the  com- 
pany or  dictated  to  him  as  secretary  the  minutes  to  be  entered 
of  the  meetings  of  the  board  of  directors;  he  denies  that  Eid 
has  prevented  him  from  making  an  accurate  record  of  the  pro- 
ceedings of  said  board  of  directors. 

It  will  therefore  be  seen  that  on  all  the  material  averments 
of  the  petition  there  is  an  issue  raised  by  the  answers.  I  shall 
take  up  and  dispose  of  the  four  legal  propositions  involved  in 
the  case  as  indicated  by  the  prayer  for  the  relief  asked. 

First.  On  the  pleadings  and  the  evidence,  shall  Ludwig  Eid 
be  enjoined  from  entering  into  any  further  contracts  in  the 
name  of  the  company  without  the  approval  of  the  board  of  di- 
rectors 1 

By  the  provisions  of  the  rules  and  regulations  of  the  company, 
Eid,  the  president,  is  made  the  general  manager  of  the  busi- 
ness, and  a  board  of  ^ve  directors  is  provided  to  control  the  af- 
fairs of  the  company.  Eid  is  a  member  of  the  board  of  di- 
rectors, at  present  the  other  four  being,  Henry  Schick,  William 
Harig,  Malcolm  McAvoy  and  Adolph  Richter. 

Whatever  might  have  been  the  disposition  or  inclination  of 
the  former  boards  of  directors,  it  is  not  claimed  that  a  majority 
of  the  above  named  directors  are  disposed  or  inclined  to  act 
otherwise  than  for  the  best  interests  of  the  company,  and  in  the 
absence  of  a  showing  that  the  present  board  of  directors  will  not 
do  their  full  duty,  it  would  appear  to  the  court  to  be  a  piece 
of  impertinence  and  presumption  on  the  pari  of  this  court  to 
undertake  to  supplant  the  duly  and  legally  constituted  body 
in  whom  the  law  vests  the  powers  of  directing  and  controlling 
the  affairs  of  the  corporation.  If  Mr.  Eid  is  exceeding  the  au- 
thority delegated  to  him  by  the  law,  the  rules  and  regulations  of 
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the  company,  and  the  resolutions  and  actions  of  the  board  of 
directors,  it  is  a  very  easy  matter  for  the  directors  to  curb  his 
authority  and  repudiate  any  unauthorized  act  of  his. 

Furthermore,  on  January  8,  1906,  by  unanimous  vote  of  the 
directors,  including  the  votes  of  plaintiffs,  the  following  resolu- 
tion was  adopted: 

"On  motion  Mr.  L.  Eid  was  authorized  to  administer  the 
whole  business,  deeming  it  for  the  best  interests  of  the  company, 
seeing  fit.'' 

The  evidence  discloses  that  Eid  is  the  only  one  connected 
with  the  company  who  is  capable  of  making  an  intelligent 
estimate  of  the  cost  of  a  structure  such  as  the  company  is  en- 
gaged in  erecting;  that  he  and  he  alone  is  capable  of  making 
an  intelligent  and  safe  bid  for  work,  and  that  he  and  he  alone  is 
qualified  among  all  the  stockholders  and  directors  of  passing 
judgment  on  the  question  of  whether  or  not  the  work  is  properly 
done.  He  is  the  owner  of  more  than  one-half  of  the  capital 
stock,  aside  from  the  forty  shares  in  dispute,  and  is  therefore 
more  vitally  interested  in  the  financial  success  of  the  company 
than  all  the  other  stockholders  combined.  His  management  and 
conduct  of  the  company's  business  during  a  period  of  about 
four  and  one-half  years  of  its  existence,  has  shown  itself  to  be 
phenominal.  From  a  small  venture  in  which  the  combined  hold- 
ings were  $7,850  in  cash  paid  into  the  treasury  in  February,  1904, 
the  net  value  of  the  assets  of  the  company  at  the  beginning  of 
the  present  year  was  over  $100,000,  according  to  the  admission 
of  Mr.  Eid  and  the  company,  but  according  to  the  claim  of  the 
plaintiffs,  the  net  value  of  the  assets  is  nearer  $150,000,  and 
the  greater  part  of  this  wonderful  success  has  been  brought 
about  by  the  knowledge,  skill  and  direction  of  Mr.  Eid.  Surely 
the  plaintiffs  can  not  seriously  desire  the  court  to  enjoin  Mr.  Eid 
in  doing  what  he  has  been  authorized  by  the  directors  to  do, 
and  that  in  face  of  the  fact  that  no  objection  was  ever  made  by 
any  stockholder  or  director,  inside  or  outside  of  any  directors  or 
stockholders  meeting  to  the  course  pursued  by  Mr.  Eid  as  presi- 
dent and  general  manager.  The  court  is  of  the  opinion  that 
there  is  no  warrant  or  precedent  for  an  injunction  in  this  case, 
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and  that  no  authority  can  be  cited  in  support  of  the  contention 
of  plaintiffs.  To  the  mind  of  the  court,  an  injunction  in  this 
case  would  be  fraught  with  the  same  disasterous  results  as  fol- 
lowed the  action  of  the  avaricious  man  mentioned  in  that  ancient 
classic,  ** Mother  Goose's  Melodies/'  who  became  impatient  be- 
cause the  goose  laid  but  one  golden  egg  each  day  and  therefore 
killed  the  goose. 

An  injunction  will  not  be  granted  on  the  application  of  stock- 
holders, to  interfere  with  the  board  of  directors  of  a  corporation, 
or  its  management  of  the  affairs  and  business  of  the  company, 
when  they  or  the  manager  are  acting  within  the  scope  of  their 
authority,  in  the  absence  of  a  showing  of  fraud  or  breach  of 
trust.  Sims  v.  Street  R.  R,  Co.,  37  0.  S.,  556;  Rehn  v.  North 
Fairmount  B.  &  S,  Co.,  6  N.  P.,  185;  Duckworth  v.  C,  H.  cfe  D. 
R.  R.  Co.,  2  C.  C,  518;  Ooebel  v.  Herancourt  Brewing  Co.,  7 
N.  P.,  230;  Baldwin  v.  HUlborough  R.  R.  Co.,  10  W.  L.  J.,  337; 
Walker  v.  Mad  River  &  Erie  R.  R.  Co.,  8  Ohio,  36-39. 

Secondly.  **  Shall  the  defendant  company  and  its  directors  be 
compelled  to  declare  and  pay  to  the  stockholders  such  dividends 
as  may  be  just  and  proper?'' 

The  matter  of  the  payment  of  dividends  rests  in  the  sound 
discretion  of  the  board  of  directors ;  and  the  only  restriction  im- 
posed upon  the  directors  under  the  Ohio  statutes  are  found  in 
Sections  3269-1-2-3-4,  Revised  Statutes,  which  in  substance  pro- 
vide that  dividends  shall  be  declared  and  paid  by  the  directors 
out  of  the  surplus  profits,  defining  what  are  surplus  profits,  and 
prescribing  penalties  for  the  .payment  of  dividends  out  of  any 
other  funds  or  resources  except  such  surplus  profits  as  are  there- 
in defined. 

It  is  argued  by  counsel  for  plaintiffs  that  a  court  of  equity 
has  power  to  require  the  directors  of  a  corporation  in  a.  proper 
case  to  declare  a  dividend,  and  it  may  be  and  is  conceded  that 
such  power  is  lodged  in  the  court,  but  the  question  of  what  is 
a  proper  case  must  and  does  rest  in  the  sound  discretion  of  the 
court.  Each  particular  case  must  stand  upon  the  facts  disclosed 
by  the  evidence.  In  the  case  at  bar,  there  never  was  any  demand 
made  upon  the  board  of  directors  for  a  dividend  before  the 
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bringing  of  this  action;  there  was  no  complaint  made  by  any 
stockholder  because  of  the  failure  to  pay  a  dividend ;  and  it  can 
scarcely  be  claimed  that  a  court  of  equity  should  order  the 
board  of  directors  to  do  an  act  which  they  might  have  willingly 
done,  had  they  been  requested  to  do  so. 

Furthermore,  it  appears  from  the  evidence  that  the  defendant 
company  at  times  requires  a  large  sum  of  money  to  meet  its  bills, 
and  inasmuch  as  the  original  capital  invested  by  the  stockholders 
was  comparatively  small  and  the  company  has  been  in  operation 
of  its  business  but  a  short  time,  it  would  appear  to  be  consistent 
with  prudence  and  good  business  management  for  the  directors 
to  permit  the  surplus  or  profits  to  accumulate  so  that  the  com- 
pany would  not  be  under  the  necessity  of  borrowing  money  to 
carry  on  its  business.  The  value  of  its  real  estate  and  machinery 
is  not  more  than  $25,000,  and  the  credit  of  the  company  would 
be  largely  based  upon  the  value  of  these  assets,  ahd  not  on  the 
cash  or  outstanding  claims  due  it.  Surely  the  court  can  not 
say,  as  a  matter  of  law,  that  the  action  of  the  board  of  directors 
under  these  circumstances,  in  failing  to  declare  and  pay  a  divi- 
dend,  is  an  abuse  of  their  discretion.  The  law  gives  the  board  of 
directors  the  discretion  to  declare  a  dividend,  not  the  stock- 
holders, not  the  court,  and  it  would,  indeed,  be  a  bold  and  dar- 
ing court  that  would  supplant  the  board  of  directors,  substitute 
its  judgment  for  that  of  the  directors,  and  assume  the  grave  re- 
sponsibility of  declaring  that  a  certain  dividend  should  be  paid 
to  the  stockholders,  under  the  facts  disclosed  in  this  case.  An 
examination  of  the  authorities  cited  by  counsel  for  plaintiffs  on 
this  point  discloses  the  rule  to  be  that  the  discretion  vested  in 
the  board  of  directors  to  declare  a  dividend,  will  not  be  inter- 
fered with  or  controlled  by  the  courts,  in  the  absence  of  a  show- 
ing of  bad  faith  or  an  arbitrary  and  unjustifiable  withholding 
of  profits.  9  Am.  &  Eng.  Ency.  of  Law,  2d  Ed.,  pp.  686-687; 
Arbuckle  v.  Woolso7i  Spice  Co.,  21  C.  C,  357 ;  Cook  on  Corpora- 
tions, 2d  Ed.,  Section  545,  p.  1476,  and  cases  there  cited.  See, 
also,  Section  2128,  Thompson  on  Corporations,  Volume  2. 

See,  also,  following  authorities  cited  by  counsel  for  defendants: 
Elliott  on  Private  Corporations,  Section  399 ;  2  Cook  on  Corpo- 
rations, Section  545  (5th  Ed.)  ;  Bartow  v.  Lumber  Co., '62  S.  E., 
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Rep.,  235;  Bryan  v.  Sturgis  Nat 'I  Bank,  90  S.  W.,  704;  ROlins 
V.  Denver  Club,  96  Pacif.  Rep.,  188. 

In  view  of  the  fact  that  the  rules  and  regulations  of  the  de- 
fendant company  provide  that  the  **  dividends  shall  be  declared 
at  the  discretion  of  the  board"  (of  directors)  the  case  at  bar  is 
stronger  than  most  of  those  met  with  in  the  books.  See  Reynolds 
V.  Diamond  Mills  Paper  Co.,  69  N.  J.  Eq.,  299. 

But  if  any  further  reason  were  required  why  no  dividend 
should  be  declared  by  this  court  in  the  case  at  bar,  it  is  furnished 
in  the  fact  that  in  January  of  this  year,  the  board  of  directors 
met  and  declared  a  dividend  of  100  per  cent.,  although  plaint- 
iffs' representative  voted  in  the  board  meeting  against  the  decla- 
ration of  the  dividend,  and  this  dividend  has  been  paid  to  all 
the  stockholders,  although  some  of  them  have  refused  and  neg- 
lected to  cash  their  dividend  checks.  Such  a  dividend  is  rarely 
declared  in  any  enterprise  in  less  than  five  years  from  the  organi- 
zation of  the  company.  The  stockholders  have  now  received 
more  than  an  averaged  animal  dividend  of  twenty  per  cent, 
since  the  organization  of  the  company,  and  the  company's  as- 
sets  remaining,  are  worth  probably  $100,000.  Most  men  would 
not  only  be  satisfied  with  such  a  magnificent  showing,  but  would 
be  so  delighted  with  the  genius  of  the  man,  Eid,  who  has  ac- 
complished this  that  they  would  be  willing  to  give  him  carte 
blanche  to  conduct  the  business  to  his  own  satisfaction,  as  the 
directors  of  this  company  apparently  did,  as  shown  by  the  min- 
utes of  the  board  of  directors. 

Whatever  foundation  plaintiffs  might  have  had  at  the  time 
of  the  filing  of  their  petition  in  this  case,  for  asking  this  court 
to  declare  a  dividend  or  to  order  the  directors  to  do  so,  has  been 
utterly  removed  by  the  action  of  the  directors  in  declaring  this 
dividend  of  100  per  cent,  in  January  of  this  year.  And  while 
it  may  be  claimed  that  this  action  was  taken  to  forestall  this  court 
in  ordering  the  declaration  of  a  dividend,  the  fact  remains  that 
there  was  no  reason  in  law,  equity,  good  morals,  or  good  con- 
science, why  the  directors  should  not  have  acted  in  the  matter  of 
this  dividend  just  as  they  have  done.  The  ground  of  com- 
plaint as  to  the  dividend  does  not  now  exist,  and  the  court  ought 
not  to  do  or  order  to  be  done  an  act  which  the  party  against 


NISI  PRIUS  REPORTS— NEW  SERIES.  490 


1909.]  De  La  Croix  et  al  v.  Eid  Concrete  Steel  Co. 

whom  the  complaint  is  lodged  has  already  done,  even  though  it 
were  done  during  the  pendency  of  the  suit.  The  fact  that  the 
dividend  was  declared  after  the  suit  was  brought,  should  be  con- 
sidered only  for  the  purpose  of  determining  who  should  pay 
the  costs  or  a  portion  thereof.  As  to  the  dividend,  the  plaintiffs 
have  now  secured  what  they  are  asking  the  court  in  their  peti- 
tion to  give  them,  and  a  court  of  equity  will  not  do  a  vain  and 
useless  thing  by  ordering  that  done  which  has  already  been  done 
by  the  party  complained  of. 

Third.  Shall  a  receiver  be  appointed  for  the  defendant  com- 
pany as  prayed  for  in  the  petition  1 

This  claim  for  the  appointment  of  a  receiver  was  not  seriously 
argued  to  the  court  in  the  oral  argument  by  counsel  for  plaint- 
iffs, nor  is  there  any  argument  put  forward  in  their  briefs  in 
favor  of  their  claim  made  in  the  petition  that  a  receiver  should 
be  appointed.  The  court  has  received  the  impression  from  some- 
thing said  during  the  oral  argument  that  this  claim  has  been 
abandoned.  But  still  if  it  be  contended  that  this  is  a  case  call- 
ing for  the  exercise  of  the  court's  authority  to  appoint  a  re- 
ceiver, it  is  well  to  consider  the  facts  of  the  case  in  order  to  apply 
the  law  of  Ohio  touching  the  appointment  of  receivers  for  cor- 
porations. 

The  defendant  company  is  not  only  solvent  within  the  mean- 
ing  of  that  term  as  defined  by  the  courts  of  this  state,  but  its 
assets  are  more  than  ten  times  the  par  value  of  its  capital  stock 
after  the  payment  of  all  its  liabilities.  There  is  no  authority 
lodged  in  the  courts  of  this  state  to  take  the  management  and 
control  of  the  corporate  business  out  of  the  hands  of  the  duly 
constituted  board  of  directors  and  commit  it  to  the  agent  of  the 
court  acting  as  a  receiver,  except,  perhaps,  in  the  case  of  in- 
solvency as  provided  in  Section  5587,  Sub.  5,  Revised  Statutes, 
or  where  the  jurisdiction  is  conferred  under  Sections  4947  to 
5912  inclusive,  where  the  property  of  the  corporation  is  at- 
tached or  seized  on  execution  or  other  legal  process  and  there  is 
danger  of  its  property  being  lost,  or  injured,  or  taken  away;  or 
in  proceedings  in  aid  of  execution,  or  by  married  women  in  ac- 
tions against  their  husbands  for  divorce  and  alimony  under  Sec- 
tion 5705,  Revised  Statutes;  or  in  proceedings  under  Sections 
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5651  to  5688  inclusive,  for  dissolving  a  corporation  and  wind- 
ing up  its  aflfairs  by  the  board  of  directors  or  a  certain  number 
of  its  stockholders. 

The  court  doubts  very  much  the  authority  or  the  propriety 
of  courts  of  common  pleas  and  other  tribunals  having  concur- 
rent jurisdiction  with  them,  in  making  appointments  of  re- 
ceivers, as  has  frequently  been  indulged  in  of  late  years  on  the 
application  of  the  directors  and  officers  of  the  corporation,  even 
in  cases  of  insolvency,  and  is  inclined  to  the  opinion  that  no  au- 
thority or  jurisdiction  to  make  such  appointments  on  the  sole 
ground  of  insolvency  exists.  It  is  not  the  business  or  the  duty 
of  courts  to  carry  on  the  corporate  business  of  those  companies 
which  find  themselves  in  financial  straits  and  are  being  pressed 
by  their  creditors,  or  for  some  other  reason  are  unable  to  meet 
their  obligations.  The  doors  of  the  bankruptcy  court  or  the  in- 
solvency court  are  open  for  such  corporations  just  as  they  are 
open  to  individuals  and  partnerships  doing  business  in  this 
state.  No  special  privileges  should  be  shown  to  corporations 
either  by  the  executive  or  judicial  departments  of  government 
other  than  has  been  conferred  on  them  by  the  legislative  branch 
of  the  government.  It  has  become  too  common  a  practice  for  the 
officers  and  directors  of  failing  or  criminal  corporations  to  scurry 
off  to  the  courts  and  secure  the  appointment  of  a  receiver  on 
the  ex  parte  statement  of  the  directors,  oflficers,  or  attorneys  of 
the  corporation,  and  thus  place  the  delinquent  or  offending  con- 
cern in  hiding  behind  the  ** skirts  of  justice,''  so  that  its  honest 
creditors  or  an  outraged  public  that  has  been  wronged  and  in- 
jured, can  not  invoke  the  remedies  afforded  by  the  law  to  se- 
cure justice,  without  first  securing  the  consent  of  the  court  mak- 
ing the  appointment  of  a  receiver.  Such  practices  have  a  ten- 
dency to  bring  the  courts  into  ridicule  and  contempt  with  the 
plain  people.  On  the  authority  of  the  following  Ohio  cases  the 
court  is  of  the  opinion  that  the  appointment  of  a  receiver  in  this 
case  must  be  denied.  Sloan  v.  R,  R,  Co.,  31  0.  S.,  p.  1;  Rait- 
way  Co.  V.  Jeiveit^  37  0.  S.,  649 ;  C,  H.  &  S.  Ry.  v.  Dttckworth, 
2  C.  C,  518;  North  Fairmount  B.  &  8.  Co.  v.  Rehn,  6  N.  P.,  185; 
Herancourt  Brewing  Co.  v.  Ooebel,  7  N.  P.,  230 ;  Peter  v.  Farrell 
Machine  Co.,  53  0.  S.,  534-551 ;  Schone  v.  Consolidated  B,  &  8. 
Co.,  4  N.  P.,  216. 
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Fourth.  Are  the  forty  shares  of  stock  of  the  company  which 
were  bought  by  Eid  from  Stattlemann  held  in  trust  for  the 
company  and  should  there  be  a  decree  entered  herein  ordering 
them  canceled? 

Upon  this  question  counsel  for  plaintiffs  and  defendants  have 
put  forth,  both  in  their  oral  arguments  and  in  their  briefs,  most 
strenuous  efforts  and  there  does  not  appear  to  have  been  left 
any  stone  unturned  by  either  in  their  efforts  to  sustain  their  re- 
spective contentions.  The  court  has  been  very  much  assisted 
by  the  very  able  and  masterly  presentation  of  this  point  by  the 
briefs,  and  if  all  the  authorities  cited  are  not  noted  or  com- 
mented upon  it  is  because  the  limits  of  this  opinion  will  not  per- 
mit the  court  to  thus  indulge  itself. 

The  facts  touching  the  transaction  of  this  stock  between  Eid, 
Strattlemann  and  the  plaintiffs,  giving  the  evidence  the  aspect 
most  favorable  to  the  contention  of  plaintiffs  are  in  substance  as 
follows: 

About  the  2d  of  March,  1905,  Eid  discovered  that  Stattle- 
mann, who  had  subscribed  and  paid  for  and  then  held  in  his 
own  name  these  forty  shares  of  stock,  was  not  acting  in  harmony 
with  him,  or  for  the  best  interests  of  the  company.  Eid  went 
to  the  home  of  Louis  De  LaCroix  that  evening  and  said  to 
the  DeLacroix  brothers,  Louis,  Joseph  and  George,  "Stattle- 
mann must  go;*'  and  he  requested  Louis  and  Joseph  De  Lacroix 
to  go  down  to  the  ofSce  that  evening  and  copy  a  letter  of  Stattle- 
mann's  lying  on  his  desk  and  which  contained  evidence  of 
Stattlemann 's  duplicity,  which  the  De  Lacroix  brothers  both 
did.  On  the  following  morning,  the  three  De  Lacroix  brothers 
met  Eid  at  the  company's  office,  and  Eid  repeated  his  state- 
ment that  **  Stattlemann  must  go,  and  if  he  demands  payment  for 
his  stock,  then  the  company  will  buy  in  his  stock, ' '  and  the  three 
brothers  assented  to  this,  or  made  no  objection  thereto.  On  the 
following  day,  March  4,  in  the  afternoon,  Eid  met  Louis  De  La- 
croix at  the  company's  office  and  Eid  told  him  that  he  had  seen 
Stattlemann  that  morning,  and  that  Adolph  Richter,  his  attor- 
ney, had  advised  him  to  pay  Stattlemann  $2,000  for  his  stock; 
that  Stattlemann  had  threatened  to  get  a  lawyer  and  have  the 
company  put  into  the  hands  of  a  receiver,  and  thereupon  Louis 
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De  Lacroix  said  they  had  better  not  have  a  law  suit,  but  to  make 
the  best  settlement  he  could.  When  Eid  met  Stattlemann  on 
March  3  (or  April  3)  at  the  company's  ofiBce  he  (Eid)  had  a 
copy  of  the  troublesome  letter  written  by  Stattlemann,  and  he 
became  excited  and  told  Stattlemann  he  wanted  his  resignation 
as  a  director  and  oflScer  (this  is  Stattlemann *s  testimony),  and 
thereupon  Stattlemann  said,  '*Buy  my  stock  and  I  will  go  out." 
Thereupon  the  two  began  to  negotiate  for  the  sale  of  the  stock 
and  finally  Eid  agreed  to  pay  Stattlemann  $2,750  for  his  forty 
shares,  and  Eid  was  given  a  months  time  to  c^se  the  sale.  The 
name  of  the  company  was  not  mentioned  in  the  whole  transac- 
tion, and  Stattlemann  supposed  he  was  selling  his  stock  to  Eid. 
At  this  time  the  company  was  indebted  to  Eid  for  money  loaned 
to  it  in  the  sum  of  about  $3,400.  On  ]\Iarch  7,  1905,  Eid  had  a 
conversation  with  the  three  De  Lacroix  brothers  after  he  had 
agreed  with  Stattlemann,  but  before  he  had  secured  and  paid 
for  the  stock,  in  which  Eid  said,  **Now  I  have  settled  with 
Stattlemann  for  $2,750,  what  fund  shall  we  transfer  this  to? 
To  which  Louis  De  Lacroix  said,  '*That  is  something  I  don't 
know."  Then  Eid  said  he  would  see  Richter  about  it.  Eid 
denies  that  any  of  these  conversations  took  place  except  the  one 
at  the  house  of  Louis  De  Lacroix,  which  he  says  was  on  the  second 
of  April,  and  not  on  the  second  of  March.  Nothing  was  said  by 
Eid  to  the  De  Lacroix  brothers  or  anyone  else  about  retiring 
the  stock  of  Stattlemann.  About  April  5,  1905,  Eid  went  to  the 
German  National  Bank  and  borrowed  $4,000  on  the  company's 
note,  deposited  the  proceeds  of  this  note  to  the  credit  of  the  com- 
pany's  account  and  drew  from  the  company's  funds  $2,750  on 
account  of  what  the  company  owed  him,  and  this  sum  is  charged 
to  Eid's  individual  account  on  the  company's  books  as  of  that 
day.  On  or  about  April  15,  1905,  Eid  drew  his  individual 
check  in  favor  of  Stattlemann  for  $2,750,  gave  this  check  to 
Stattlemann,  and  took  the  certificate  of  stock  indorsed  in  blank 
from  Stattlemann,  but  never  transferred  the  stock  to  himself 
on  the  books  of  the  company  as  he  could  easily  have  done,  inas- 
much as  Schick,  his  friend,  was  secretary,  and  according  to 
plaintiffs'  claim  would  do  anything  Eid  said.  He  held  the  cer- 
tificate in  his  own  possession  and  there  was  no  mention  of  the 
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transaction  after  that  between  the  parties  until  the  controversy 
arose  about  this  action. 

Upon  this  state  of  facts  the  court  is  asked  to  find  that  Eid  is 
a  trustee  of  this  stock  for  the  defendant  company,  and  further 
asked  to  order  this  stock  retired  and  canceled,  so  that  plaintiffs 
and  all  the  stockholders  may  receive  the  benefits  of  an  increased 
value  of  their  stock  by  reason  of  a  diminution  of  the  shares,  the 
assets  remaining  the  same. 

The  first  inquiry  is,  what  kind  of  a  trust  is  to  be  declared,  if 
these  facts  are  sufficient  in  law  to  constitute  Eid  a  trustee? 

Trusts  are  divided  with  reference  to  their  creation  into  ex- 
press trusts,  implied  trusts,  resulting  trusts  and  constructive 
trusts.  Perry  on  Trusts,  Section  24;  Bispham's  Equity,  Sec- 
tion 20. 

An  express  trust  must.be  created  by  some  declaration  of  the 
party  or  parties,  and  it  is  generally  created  in  writing,  but  it 
may  be  by  parol. 

Can  this  be  an  express  trust,  and  if  so,  who  created  it?  Cer- 
tainly not  Stattlemann.  Did  Eid  either  by  writing  or  in  parol 
create  a  trust  in  this  stock  ? 

There  is  no  claim  made  that  Eid  after  he  acquired  the  stock  de- 
clared either  in  writing  or  orally  that  he  held  this  stock  in  trust 
for  the  company  or  any  one  else.  In  fact,  there  is  no  declaration 
of  Eid's  at  all  after  he  acquired  the  stock,  with  reference  to  it. 

A  person  who  is  the  owner  of  personal  property  or  any  chattel 
may  create  a  trust  in  that  property  just  as  well  as  in  real  estate. 
When  a  person  sui  juris  orally  or  in  writing,  explicitly  or  im- 
pliedly, declares  that  he  holds  personal  property  in  praesenti  for 
another,  he  thereby  constitutes  himself  an  express  trustee.  Un- 
der the  decisions  on  this  point  a  trust  may  be  created  by  parol 
in  any  mere  personal  property,  as  in  the  shares  of  corporations, 
although  the  corporations  themselves  own  real  estate.  Perry 
on  Trusts,  Section  86;  Tyler  v.  Tyler,  25  Brad.  (111.),  339;  Por- 
ter v.  Bank  of  Rutland,  19  Vt.,  410;  Forster  v.  Hale,  3  Ves.  Jr., 
696. 

Even  if  the  language  attributed  to  Eid  at  the  time  he  came 
to  an  agreement  with  Stattlemann,  when  he  reported  to  the  De 
Lacroix  brothers  on  March  3  or  4,  or  on  March  7,  had  been  ut- 


604  HAMILTON  COUNTY  COMMON  PLEAS. 

De  La  Croix  et  al  v.  Eld  Concrete  Steel  Co.  [Vol.  VIII,  N.  8. 


tered  by  him  after  April  15,  1905,  when  he  had  purchased  and 
held  the  stock,  nevertheless  these  words  are  not  suflScient  to  create 
a  trust.  Loose,  vague  and  indefinite  expressions  are  not  suffi- 
cient to  create  a  trust.  A  mere  declaration  of  a  purpose  to 
create  a  trust  is  of  no  value  unless  carried  into  effect.  Perry  on 
Trusts,  Section  86;  Bailey  v.  Irwin,  72  Ala.,  505. 

In  order  to  create  an  express  trust,  Bispham  says.  Section  65. 
that  three  things  must  concur,  **  Sufficient  words  to  create  it,  a 
definite  subject,  and  a  certain  or  ascertained  object,"  and  he 
adds,  *  *  To  these  requisites  must  be  added  another,  viz. :  that  the 
terms  of  thie  trust  shall  be  suflSciently  declared.*' 

In  the  case  of  Hays  v.  Quay,  18  P.  F.  Smith,  263,  it  was  held 
that  where  a  party  at  the  time  he  purchased  a  certain  tract  of 
land  executed  an  instrument  by  which  it  was  set  forth  that  the 
purchase  was  intended  for  another,  the  mere  fact  that  the  pur- 
chaser intended  to  give  the  property  to  the  alleged  beneficiary, 
could  not  have  the  effect  of  raising  a  trust.  The  declaration  of 
trust  must  be  contemporaneous,  or  at  least,  in  contemplation  at 
the  time  the  title  to  the  property  is  vested  in  the  trustee,  and  if 
an  absolute  conveyance  is  made,  no  subsequent  declaration  can 
deprive  the  grantee  of  his  beneficial  interest.  Bispham's  Equity, 
Section  65 ;  Perry  on  Trusts,  Section  77. 

In  order  to  establish  a  trust  in  this  state,  the  evidence  must  be 
clear,  convincing  and  conclusive  {Manniz  v.  Purcell,  46  0.  S., 
102;  Vance  v.  Park,  15  C.  C,  713).  And  this  rule  applies  to 
personal  property  as  well  as  to  real  estate  and  to  all  kinds  of 
trusts.  Perry  on  Trusts,  Section  77;  Section  86  on  p.  87; 
Bailey  v.  Irwin,  72  Ala.,  505;  Pomeroy's  Eq.  Jurisprudence 
(3d  Ed.),  1038-1040;  Vance  v.  Park,  15  C.  C,  713;  Fleming  v. 
DonohuCi  5  Ohio,  256. 

It  will  not  of  course  be  claimed  that  the  facts  in  the  case  at 
bar  establish  a  case  of  a  constructive  trust.  There  is  no  element 
of  fraud,  or  of  a  fiduciary  who  has  gained  some  advantage  for 
himself  out  of  trust  property.  Eid  was  not  a  trustee  of  this 
stock  before  the  purchase  thereof,  at  least.  He  was  a  trustee  or 
director  of  the  company.     Perry  on  Trusts,  Section  166. 

If  there  is  any  evidence  in  this  case  tending  to  establish  or  raise 
a  trust,  it  must  be  a  resulting  trust.  Is  this  case  a  resulting 
trust  ? 
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While  counsel  for  plaintiffs  do  not  state  this  in  so  many  words, 
the  arguments  advanced  to  support  their  contention  are  all 
along  the  line  of  claims  usually  made  in  support  of  resulting 
trusts. 

Now  a  resulting  trust  may  arise  in  several  ways,  but  the  one 
way  most  usual  is  in  a  case  where  a  purchase  is  made  and  the 
money  paid  by  one  man,  and  the  title  to  the  property  taken  in 
the  name  of  another.  Here  the  law  implies  a  trust  on  the  part 
of  the  latter  to  hold  the  legal  title  for  the  benefit  of  the  actual 
purchaser.  If  there  is  a  resulting  trust  in  the  case  at  bar  it 
must  be  of  the  kind  just  mentioned,  because  no  other  kind  of 
resulting  trust  can  be  found  to  come  at  all  near  squaring  with  the 
facts  adduced  from  the  evidence  before  the  court. 

Counsel  for  plaintiffs  assumes  that  the  agreement  between 
Eid  and  the  De  Lacroix  brothers  has  been  established,  whereby 
Eid  agreed  to  purchase  these  forty  shares  of  stock  from  Stattle- 
mann  for  the  company,  and  then  proceeds  to  show  by  authorities 
that  the  purchase  by  a  company  of  its  own  stock  is  perfectly 
lawful  now  in  Ohio,  since  the  double  liability  provisions  of  the 
Constitution  and  the  laws  have  been  abolished. 

It  is  urged  that  even  before  the  double  liability  provisions 
were  abrogated,  it  was  lawful  for  a  corporation  under  some  cir- 
cumstances to  buy  its  own  stock.  This  proposition  is  true,  but 
the  right  to  buy  its  own  stock  existed  only  in  such  cases  as  those 
in  which  the  corporation  had  a  lien  on  its  own  stock  in  equity  and 
found  it  necessary  to  buy  in  the  stock  to  protect  itself  from  loss 
(Columbus,  etc,  Ry.  Co.  v.  Burke,  19  W.  L.  B.,  27),  or  where 
the  corporation  has  exchanged  stock  for  property  it  may  re-ex- 
change to  settle  a  dispute  as  to  the  value  of  the  property  (San- 
derson V.  Aetna  Iron  Co,,  34  O.  S.,  442 ;  Morgan  v.  Lewis,  46  0. 
S.,  1 ;  Biggie  v.  Sandheger,  8  N.  P.,  13-15) ;  or  a  corporation 
might  buy  or  take  its  own  stock  to  secure  itself  from  loss  on  a 
pre-existing  debt.  Taylor  v.  Miami  Exporting  Co.,  6  Ohio,  176; 
State  V.  Franklin  Bank,  10  Ohio,  91-97. 

In  the  last  case  cited  the  Supreme  Court  on  pages  97  and  98 
uses  this  language: 

*'So  bank  shares  may  by  an  individual  stockholder  be  trans- 
ferred to  the  bank  in  payment  of  a  debt,  and  when  so  trans- 
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ferred  become  the  property  of  the  corporation,  and  it  is  believed 
that  this  is  the  only  legitimate  way  in  which  a  banking  corpora- 
tion can,  as  a  corporation,  become  interested  in  its  own  stock. 
And  even  the  propriety  of  this  mode  of  acquiring  property  in 
stock,  has  been  seriously  questioned." 

Or  the  company  may  expend  money  to  take  up  or  regain  stock 
which  has  been  fraudulently  issued,  where  there  is  reason  to  ap- 
prehend that  otherwise  great  loss  may  result  to  it.  C,  H,  &  Z>. 
22.  R.  Co,  V.  Duckworth,  2  C.  C,  518. 

Or  as  a  part  of  a  contract  of  a  sale  of  its  shares,  a  corpora- 
tion may  buy  back  the  same  stock  at  stated  times,  there  being  no 
intervening  rights  of  creditors.    Zerke  v.  Price,  5  N.  P.,  580. 

But  the  general  rule  has  been  that  a  corporation  is  forbidden 
by  law  on  the  grounds  of  public  policy,  from  traflScking  in  its 
own  stock.  Holcomb  v.  Oibson,  39  W.  L.  B.,  380;  Hubbard  v. 
RUey,  3  W.  L.  B.,  434;  Shaw  v.  Ohio  Installation  Co.,  19  W.  L. 
B.,  292 ;  Coppin  v.  Oreenlees,  38  0.  S.,  275 ;  Benedict  v.  Market 
Nat 'I  Bank,  4  N.  P.,  231;  Willis  v.  Reed,  5  W.  L.  B.,  79;  Mer- 
chants Nat 'I  Bank  v.  Overman,  17  C.  C,  253;  State  v.  Oberlin, 
etc.,  Loan  Ass'n,  35  0.  S.,  258;  Cleveland,  etc.,  R.  R.  JOo.  v.  Kel- 
ley,  5  0.  S.,  180 ;  State  v.  Franklin  Bank,  10  Ohio,  91-98. 

It  seems  to  the  court  that  the  case  of  Merchants  National 
Bank  v.  Overman  Carriage  Company,  17  C.  C,  253,  being  a  de- 
cision of  our  own  circuit  court,  is  conclusive  and  binding 
on  this  court  on  the  question  of  the  right  of  the  corporation 
to  buy  in  its  own  stock  for  the  purpose  of  getting  rid  of  or  re- 
tiring one  or  more  of  its  officers  and  directors.  It  was  there 
squarely  held  that  this  could  not  be  legally  done.  Judge  Swing, 
in  deciding  the  case,  uses  this  very  pertinent  language: 

**The  resolution  under  which  this  purchase  was  made  recited 
that  it  was  for  the  purpose  of  retiring  Fallon  as  vice-president 
and  Junghaus  as  secretary  of  the  company.  This  is  no  valid 
reason  for  the  company  buying  in  its  own  stock.  It  may  or  may 
not  have  been  for  the  interest  of  the  company  for  these  parties 
to  retire  from  their  offices,  but  it  is  not  sufficient  in  law  for  the 
company  to  become  a  purchaser  of  its  stock.  The  necessity. for 
avoiding  loss  to  the  company  did  not  exist.*' 

There  is  a  section  of  the  statute  (3266)  which  forbids  any 
corporation  from  employing  it9  9twk,  means,  assets  or  other 
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property  directly  or  indirectly  for  any  other  purpose  whatever, 
than  to  accomplish  the  legitimate  objects  of  its  creation.  Surely 
the  employment  of  the  funds  of  the  defendant  company  in  the 
purchase  of  the  stock  of  one  of  its  officers  for  no  other  purpose 
than  to  retire  him  from  the  company,  is  not  employing  its  means 
or  property  to  accomplish  the  objects  of  its  creation.  See  Rail- 
way Co.  V.  Iron  Co.,  46  0.  S.,  44-50. 

There  is  no  statute  in  Ohio  authorizing  a  corporation  to  traffic 
in  its  own  stock  or  to  purchase  the  same;  and  the  general  rule 
is  that  unless  the  governing  statute  or  constitution  of  a  company 
authorizes  it  in  express  terms  to  purchase  its  own  shares,  such 
purchase  is  tUtra  vires.  Thompson  on  Corporations,  Volume  2, 
Section  2054;  Id.,  Volume  3,  Section  3276.  See  numerous  oases 
cited  under  above  sections. 

It  is  no  answer  to  the  doctrine  laid  down  in  the  authorities 
cited  to  say,  as  counsel  for  plaintiffs  do  in  their  brief,  that  the 
reason  for  the  rule  was  to  protect  the  rights  of  creditors  in  the 
enforcement  of  the  double  liability  provisions,  and  that  inasmuch 
as  no  double  liability  now  exists  in  Ohio,  therefore  the  rule  no 
longer  exists,  as  the  reason  therefor  has  disappeared. 

There  is  another  reason  for  the  rule  than  the  one  mentioned 
by  counsel  for  plaintiffs,  and  perhaps  two  reasons  why  it  should 
still  be  in  force  and  recognized,  notwithstanding  the  ** passing" 
of  the  double  liability  rule. 

A  corporation  being  an  artificial  creature  of  the  state,  has 
such  powers  and  only  such  as  are  expressly  delegated  to  it  or 
which  are  necessarily  implied  to  enable  it  to  carry  into  effect 
the  grant  of  its  express  powers.  Bonham  v.  Taylor,  10  Ohio,  108 ; 
Franklin  Bank  v.  Commercial  Bank,  36  0.  S.,  350 ;  Fuel  Co.  v. 
Capital,  etc.,  Dairy  Co.,  60  0.  S.,  96-104. 

This  being  true,  how  can  it  be  contended  that  it  is  an  im- 
plied power  of  a  corporation  to  traffic  in  its  own  stock? 

Is  it  necessary  to  do  this  in  order  to  enable  the  corporation  to 
carry  into  effect  any  of  its  express  grants  of  power  ?     Surely  not. 

Again,  the  effect  of  declaring  Eid  to  be  a  trustee  for  this  stock 
and  ordering  it  canceled,  would  be  the  equivalent  of  ordering 
a  decrease  of  the  capital  stock  to  the  extent  of  these  forty  shares. 
The  statute  points  out  the  method  to  be  pursued  to  reduce  the 
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capital  stock  of  a  corporation.  Section  3264  provides  that  this 
may  be  done  on  the  written  consent  of  the  persons  in  whose. 
names  a  majority  of  the  stock  stands  on  the  books  of  the  com- 
pany. I  am  of  the  opinion  that  this  method  of  reducing  the 
capital  stock  is  exclusive,  and  that  the  corporation  has  not  the 
power  to  buy  in  its  capital  stock  outstanding,  for  the  purpose 
of  retiring  it,  and  thereby  reduce  the  capital  stock  of  the  com- 
pany. 

Counsel  for  plaintiffs  ^ssumes  that  corporations,  like  natural 
persons,  can  do  any  act  that  a  natural  person  can  do  unless  pro- 
hibited by  statute,  and  in  support  of  this  proposition  they  cite 
numerous  authorities  to  show  that  acts  of  corporations  appar- 
ently not  authorized,  have  been  upheld  by  the  courts.  It  may 
be  true  that  in  an  executed  transaction  on  the  part  of  corporate 
officers,  the  act  has  been  upheld  when  no  third  person's  rights 
have  been  aflfected,  but  it  is  quite  a  different  question  to  direct  a 
corporation  to  do  that  which  is  ultra  vires,  not  for  the  purpose  of 
saving  it  from  loss,  but  to  enable  it  to  do  indirectly  what  it  could 
not  do  directly  except  under  certain  conditions,  reduce  its  capital 
stock.  This  court  does  not  believe  that  any  well  considered  case 
can  be  found  in  the  books,  which  holds  squarely  that  corpora- 
tions may,  like  natural  persons,  do  any  act  not  prohibited,  pro- 
vided all  its  stockholders  concur  in  the  doing  thereof,  and  re- 
gardless of  whether  or  not  it  is  within  its  express  grant  of 
powers,  or  those  necessarily  implied.  The  distinction  between 
natural  and  artificial  persons  in  the  eyes  of  the  law  would  be 
wiped  out  if  this  doctrine  were  to  prevail. 

In  conclusion,  I  am  of  the  opinion  that  the  evidence  does 
not  disclose  that  Mr.  Eid  holds  these  forty  shares  of  stock  in 
trust  for  the  defendant  company  or  any  other  person,  but  that 
he  bought  the  stock  for  himself,  with  his  own  money,  and  that 
no  express  trust  was  ever  declared  by  him  in  this  stock;  nor  is 
there  either  a  resulting  trust  or  constructive  trust  raised  by  rea- 
son of  his  conduct ;  and  even  if  the  court  should  be  of  the  opinion 
that  the  facts  under  ordinary  circumstances  would  raise  a  trust 
if  the  transaction  had  been  between  individuals  or  natural  per- 
sons, nevertheless,  there  being  no  authority  or  power  in  the  de- 
fendant company  to  purchase  its  own  stock  under  the  circum- 
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stances  of  this  case,  the  court  would  not  hold  the  stock  to  be 
in  trust  for  the  use  and  benefit  of  the  defendant  corporation. 

Having  found  on  all  the  issues  joined  in  favor  of  the  defend- 
ants,  the  plaintiffs'  petition  will  be  dismissed  at  their  costs. 


MAKING  GOOD  DEFICOtNCY  IN  STREET  ASSESSMENT  ARISING 

FROM  GORNEK  LOT  EXEMPTIONS. 

Common  Pleas  Court  of  Allen  County. 
D.  W.  Steiner  et  al  v.  The  City  op  Lima  et  al. 

Decided,  May,  1909. 

Streets — Assessments  for  Improvement  of — Deficiency  Arising  from 
Comer  Lot  Exemptions — May  be  Added  to  the  Remaining  Assess- 
able Frontage — Jurisdiction  and  Authority  of  Council. 

The  burden  of  bearing  that  portion  of  the  cost  of  a  street  improve- 
ment not  assessable  under  the  law  against  comer  lots  rests  upon 
the  abutting  owners,  notwithstanding  in  the  petition  for  the  im- 
provement they  only  bound  themselves  to  pay  an  assessment  "by 
the  front  foot  for  the  number  of  feet  set  opposite  their  names,  less 
two  per  cent,  and  the  cost  of  the  intersections  of  public  alleys  and 
that  portion  of  corner  lots  exempted  by  law  and  not  signed  for  in 
this  petition." 

James  W.  Halfhill,  for  plaintiff. 

W.  L.  Rogers,  City  Solicitor,  contra. 

Becker,  J. 

D.  W.  Steiner  and  others,  of  the  number  of  six,  as  plaintiffs, 
file  their  petition  in  this  court  by  which  they  seek  to  enjoin  the 
collection  of  special  assessments  on  property  of  plaintiffs  lying 
along,  adjacent  to  and  fronting  on  North  Elizabeth  street,  in 
Lima,  Ohio,  between  West  Market  street  and  West  North  street 
in  said  city.  The  plaintiffs  enumerate  the  respective  prop- 
erties that  each  own,  giving  the  frontage  each  has  on  said  North 
Elizabeth  street. 

Plaintiffs  set  forth  in  their  petition  that  in  the  month  of  June, 
1907,  some  of  these  plaintiffs  and  others,  residents  and  owners 
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of  lots  fronting  and  abutting  on  said  North  Elizabeth  street, 
presented  to  and  filed  with  the  city  council  of  Lima,  a  petition 
asking  for  the  improvement  of  North  Elizabeth  street  from  the 
north  line  of  Market  street  to  the  south  line  of  North  street  in 
said  city,  by  grading,  paving,  etc.,  in  short  making  all  such  im- 
provements as  pertain  to  a  well  paved  street. 

The  petition  for  such  improvement  is  set  forth  in  plaintiffs' 
petition.  The  petitioners  recited  the  number  of  feet  frontage 
each  had  abutting  on  said  Elizabeth  street,  and  that  the  city 
council  in  accordance  with  the  prayer  of  the  petition  passed  a 
resolution  for  the  improvement  of  said  street,  three-fourths  of 
the  members  of  council  concurring  in  its  passage.  A  copy  of  said 
resolution  is  set  out  in  plaintiffs*  petition.  The  petition  recites 
that  the  resolution  was  approved  by  the  mayor  of  the  city  and 
published  as  required  by  law.  The  petition  further  recites 
that  on  the  18^th  day  of  March,  1907,  the  city  council  of  the 
city  of  Lima  passed  an  ordinance  for  the  improvement  of  said 
street,  under  and  by  virtue  of  said  petition  for  such  improve- 
ment and  under  the  jurisdiction  taken  by  said  council  by  virtue 
of  such  petition  filed  by  the  petitioners  requesting  such  improve- 
ment, which  ordinance  was  also  approved  by  the  mayor  of  the 
city  and  published  according  to  law ;  that  such  proceedings  were 
had  that  a  contract  was  awarded  for  the  improvement  of  said 
street,  the  improvement  completed  and  accepted  by  the  city,  and 
that  thereafter  the  defendant,  the  city  of  Lima,  passed  an  as- 
sessing ordinance  whereby,  in  violation  of  the  resolution  ajid  ordi- 
nance passed  by  the  city  council,  2861^  feet  of  actual  frontage 
upon  Elizabeth  street,  being  that  portion  of  corner  lot  frontage 
exempted  by  law,  was  assessed  against  the  remaining  frontage 
on  said  street,  whereby  each  remaining  foot  frontage  on  said 
street  was  assessed  the  added  sum  of  $1.1609.  The  petition 
claims  that  by  this  means  there  was  placed  against  tbe  property 
of  D.  W.  Steiner  the  sum  of  $162.51,  assessable  in  accordance 
with  the  petition  for  said  improvement ;  against  the  property  of 
J.  H.  Blattenburg,  $46.43 ;  against  the  property  of  A.  C.  Baxter, 
$69.65 ;  against  the  property  of  Sol  Weisenthal,  $58.05 ;  against 
the  property  of  Francis  E.  McComb,  $58.04,  and  against  the 
property  of  Charles  H.  Crockett,  $58.04.     The  petition  recites 
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that  this  assessing  ordinance  w&^  also  duly  approved  by  the 
mayor  and  was  published  as  required  by  law. 

Plaintiflfs'  petition  further  recites  that  all  such  assessments  are 
void,  and  that  the  same  are  so  made  by  the  city  council  of  the 
city  of  Lima  in  violation  of  the  terms  and  conditions  of  the  peti- 
tion for  such  improvement,  in  violation  of  the  resolution  declar- 
ing the  necessity  for  such  improvement  between  these  plaintiffs 
and  the  defendant,  the  city  of  Lima,  and  that  the  city  had  no  jur- 
isdiction to  make  such  added  assessments.  The  petition  further 
recites  that  the  defendant,  by  its  officers,  will  attempt,  unless 
restrained,  to  collect  such  added  assessments  and  invokes  the 
power  and  authority  of  this  court  to  restrain  defendants  from 
collecting  the  same. 

To  this  petition  the  city  of  Lima,  by  its  solicitor,  files  a  general 
demurrer  and  thus  raises  the  legality  of  such  assessments. 

There  are  three  purposes  that  I  can  see  from  the  filing  of  the 
petition  with  council,  asking  for  improvements:  One  is  to  call 
the  attention  of  council  to  the  necessity  for  such  an  improve- 
ment, and  the  other  to  pave  the  way  for  such  improvement  which 
could  not  generally  be  granted  by  reason  of  the  conditions  which 
exist  and  which  council  could  not  grant  by  reason  of  the  hin- 
derance  of  some  special  provision  of  law,  and  a  petition  to  council 
waives  the  respective  rights  of  petitioners  to  insist  on  such 
protection  granted  them  by  law,  and  which  without  the  waiving 
of  such  rights  the  improvement  could  not  be  made.  The  other 
is  to  invoke  council  to  grant  such  improvement  which  could  not 
be  obtained  by  reason  of  not  being  able  to  gain  the  assent  of  three- 
fourths  of  the  members  of  the  council. 

This  distinction,  however,  exists :  that  where  an  improvement 
is  made  at  the  request  of  petitioners,  as  provided  for  in  Section 
1536-223  of  the  Revised  Statutes,  that  where  the  owners  of  a 
majority  of  the  foot  frontage  petition  therefor,  the  majority  of 
the  council  concurring,  may  proceed  with  such  improvement. 
The  other  section  (1536-211)  provides,  that  whenever  it  is  deemed 
necessary  by  any  city  or  village  to  make  any  public  improvement, 
to  be  paid  for  in  whole  or  in  part  by  such  assessment,  council 
shall  declare  by  resolution,  three-fourths  of  the  whole  number 
elected  thereto  concurring,  the  necessity  of  such  improvement. 
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The  plaintiffs  presented  a  petition  to  council  as  follows: 

**We,  the  undersigned  residents  and  owners  of  lots  fronting 
and  abutting  on  North  Elizabeth  street  from  the  north  line  of 
Market  street  to  the  south  line  of  North  street,  respectively  peti- 
tion your  honorable  body  to  take  the  necessary  steps  to  improve 
said  portion  of  said  street  by  curbing,  grading  and  paving  the 
same  with  good  quality  of  sheet  asphalt,  block  asphalt  or  petri- 
fied paving  bricks  upon  ^  concrete  .foundation,''  etc. 

More  follows  in  this  petition,  but  for  the  present  I  may  stop 
there  and  consider  what  effect  this  petition  had.  It  was  sufScient 
to  invoke  the  action  of  council  and  give  it  jurisdiction,  but  it  was 
not  essential  that  the  petition  be  filed  at  all  to  confer  jurisdic- 
tion on  council;  council  had  such  jurisdiction.  Under  the  pro- 
visions of  Section  1536-211  council  had  such  jurisdiction,  pro- 
vided three-fourths  of  the  members  elect,  concurred  in  the  reso- 
lution declaring  the  necessity  of  such  improvement,  which  coun- 
cil did  in  this  case.  The  petition  for  an  improvement  is  with- 
out significance  if  it  does  not  give  a  city  the  right  to  do  more 
than  act  within  strict  compliance  with  the  letter  of  the  statute. 
The  sole  object  of  the  petition  is  to  avoid  and  surrender  some  con- 
stitutional or  legal  limitations.  No  petition  in  this  case  was  at 
all  necessary  to  give  council  jurisdiction.  It  probably  and  pos- 
sibly served  a  purpose  to  call  attention  to  the  necessity  of  such 
improvement,  but  when  council  acted  by  three-fourths  of  its  mem- 
bers concurring  and  declaring  for  such  improvement,  it  had  the 
entire  jurisdiction  of  the  subject-matter  and  could  proceed  in  the 
way  pointed  out  by  the  statutes,  without  any  implied  reservation 
on  the  part  of  petitioners.  It  had  complete  jurisdiction  of  the 
subject-matter  and  all  that  it  was  expected  to  do  or  could  be  re- 
quired to  do  was  to  follow  the  statutes  and  the  laws  pertaining 
thereto.  Joseph  Jessing  v.  The  City  of  Columbus  et  al,  1st  Cir- 
cuit Court,  90. 

Council  had  not  only  jurisdiction  of  the  subject-matter  by 
virtue  of  Section  1536-211,  but  it  had  jurisdiction  conferred  upon 
it  by  the  petitioners  themselves  under  Section  1536-222. 

It  is  true  that  the  petitioners  conclude  their  i)etition  to  council 
as  follows: 
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**And  we  hereby  consent  that  our  property  may  be  assessed 
by  the  foot  front  for  the  number  of  feet  set  opposite  our  names 
hereto,  less  two  per  cent,  and  the  costs  of  the  intersection  of  public 
alleys,  and  that  portion  of  comer  lots  excepted  by  law,  not  signed 
for  in  this  petition." 


So  far  as  said  exceptions  pertain  to  the  costs  of  the  intersections 
and  the  two  per  cent,  this  is  already  provided  for  by  law  and 
it  is  wholly  surplusage  and  useless  to  make  this  exception  in 
this  petition ;  such  part  of  the  costs  of  this  improvement  could 
not  have  been  taxed  against  petitioners,  had  the  petition  remained 
silent  on  the  subject ;  but  has  their  consent  any  bearing  or  does 
it  limit  the  council  in  the  making  of  just  such  an  assessment  as 
petitioners  have  signified  by  their  consent  they  will  be  satisfied 
witht  Could  these  petitioners,  by  withholding  their  consent, 
throw  an  additional  burden  upon  the  city  itself!  Certainly  they 
could  not.  And  could  these  petitioners,  if  council  had  jurisdic- 
tion by  either  section  of  the  statute,  by  reason  of  the  general 
provisions  of  law,  and  by  reason  of  having  invoked  the  authority 
and  power  of  council,  throw  an  additional  burden  upon  the 
city,  other  than  that  expressly  imposed  upon  the  city  by  law, 
by  withholding  any  assent  on  their  part?  A  council  having 
general  jurisdiction  and  also  express  jurisdiction  conferred  upon 
it  by  these  petitioners,  petitioners  can  only  resist  such  assessments 
as  council  are  unauthorized  to  make  within  the  limitations  of  law. 

Plaintiffs,  in  their  petition,  seem  to  resist  this  assessment  on 
the  ground  that  when  this  petition  was  presented  and  council 
acted  upon  it,  that  it  constituted  a  contract  between  petitioners 
and  the  city.  We  do  not  think  so,  but  think  and  believe  that 
such  petitioners  were  bound  by  every  act  and  step  council 
thereafter  chose  to  take  in  compliance  with  law  governing 
the  question  of  improvements.  Having  once  invoked  the  ac- 
tion of  council  they  were  bound  to  take  notice  of  every  step 
taken  in  furtherance  of  such  improvement,  but  actual  notice 
is  presumed  in  the  absence  of  a  denial  of  such  notice.  The 
law  will  presume  regularity  and  that  every  step  was  com- 
plied with  as  required  by  law.  Having  had  full  knowledge 
and    notice    of    the    resolution    adopted,    of    the    ordinance 
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adopted,  would  they  not  now  be  estopped  from  insisting  on  what 
they  did  not  expres&ly  consent  to,  excepting  as  to  all  matters  in 
which  council  acted  beyond  its  power  and  authority  expressly 
granted  them  by  law?  See  Steiner  et  al  v.  City  of  Cincinnati, 
4th  Circuit  Court,  280. 

On  page  282  the  court  says: 

''We  think  these  petitioners  who  signed  this  petition  and  had 
notice  of  what  council  proposed  should  be  assessed  against  the 
property,  should  be  estopped. 

*'They  are  not  estopped  by  reason  of  the  fact  that  they  signed 
the  petition  -,  they  had  the  right  to  assume  that  council  would  act 
according  to  law  and  that  would  be  that  the  assessment  would 
not  be  in  excess  of  25  per  cent,  of  the  value  of  the  property  as 
assessed  for  taxation;  but  it  further  appeared  in  evidence  that 
these  property  owners  when  notified  previous  to  the  time  that 
the  city  had  obligated  itself  by  contract  to  build  this  improve- 
ment, that  the  assessment  was  to  be  by  the  foot  front  on  the 
abutting  property  and  was  to  be  nearly  $9  per  foot,  they  had 
the  right  to  enjoin  any  further  proceedings.  Council  had  ex- 
ceeded its  powers,  and  no  court  would  have  denied  them  a  rem- 
edy, but  they  without  objection  permitted  council  to  go  on  and 
contract  to  make  the  improvement,  fully  knowing  that  council 
expected  to  assess  them  that  amount.  It  is  too  late  now  for  them 
to  ask  for  an  injunction.'' 

This  certainly  is  a  strong  holding,  as  applies  to  the  doctrine 
of  estoppel,  much  stronger  than  it  is  necessary  to  apply,  the 
doctrine  in  this  case  to  work  an  estoppel  against  plaintiffs. 

In  Fry  v.  The  City  of  Findlay  et  al,  7  Circuit  Court,  326,  the 
court  says: 

**The  plaintiff  signed  the  petition  for  improvements  and  both 
were  active  in  seeing  that  they  were  completed ;  both  had  knowl- 
edge and  notice  of  the  mode  and  manner  of  the  assessment  and 
made  no  objection;  we  know  of  no  law,  where  the  improvement 
is  to  be  assessed  by  the  foot  front,  that  notice  is  required." 

Tone  V.  Columbus,  39  0.  S.,  281,  syllabus  third: 

**  Active  participation  in  causing  the  improvement  to  be  made 
will  stop  the  party  engaged  therein  from  denying  the  validity 
of  the  assessment,  but  to  create  an  estoppel  from  silence  metely 
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it  must  be  shown  that  the  owners  had  knowledge,  first,  that  the 
improvement  was  being  made;  second,  that  it  was  intended  to 
assess  the  costs  thereof,  or  some  part  of  it,  upon  his  property; 
third,  that  the  infirmity  or  defect  in  the  proceedings  existed 
which  he  is  to  be  estopped  from  asserting." 

Now,  let  us  see  what  the  resolution  of  council  provided  for. 
In  the  third  paragraph  of  such  resolution  it  is  provided  as  fol- 
lows: 

**That  the  whole  costs  and  expenses  of  said  improvement,  ex- 
cept one  fiftieth  part  thereof  and  except  the  costs  of  intersec- 
tions, shall  be  assessed  by  the  foot  front  upon  all  the  lots  and 
lands  bound  and  abutting  on  said  street  and  improvement  by 
the  foot  front  from  the  north  line  of  Market  street  to  the  south 
line  of  North  street,  all  of  which  lots  and  lands  are  hereby  de- 
termined to  be  especially  benefited  by  said  improvement." 

That  was  sufficient  notice  at  all  events  to  these  petitioners 
that  the  costs,  except  two  per  cent,  and  intersections,  must  be 
borne  by  these  property  owners  on  this  street.  The  exact  as- 
sessment was  not  given  it  is  true,  but  it  does  state  it  to  be  by 
the  foot  front.  The  foot  front  has  received  a  well  defined  mean- 
ing and  construction  under  the  statutes  of  Ohio,  and  the  peti- 
tioners were  as  well  bound  as  to  the  meaning  of  these  provisions 
as  council.  The  doctrine  as  to  such  assessments  for  corner  lots 
is  well  settled.  Chamherlin  v.  Cleveland,  34  0.  S.,  551 ;  iV^or- 
wood  v.  Baker,  172  United  States,  269;  French  v.  Barber  As- 
phalt Company,  181  United  States,  324;  Crawford  v.  Cincin- 
nail,  26  B.,  215,  and  in  the  well  known  Haviland  case. 

There  is  a  contradiction  in  the  language  and  meaning  of  the 
petition  of  these  petitioners;  they  ask  for  this  improvement; 
they  except  the  costs  of  two  per  cent,  and  intersections,  and 
yet  they  knew  or  ought  to  have  known  then  that  they  could 
not  compel  or  expect  the  city  to  pay  any  more  and  have  their 
improvement  made.  What  then  was  implied?  That  if  an 
improvement  was  made  they  must  pay  for  it.  They  surrendered 
nothing  and  took  on  themselves  no  additional  burden  by  having 
this  improvement  made  other  than  the  law  placed  upon  them. 
See  also  Thornton  v.  City  of  Cinciiinati,  4  C.  C. — N.  S.,  31. 


516  ALLEN  COUNTY  COMMON  PLEAS. 


Steiner  et  al  v.  Ldma.  [Vol.  VIII»  N.  S. 


Now,  this  council  having  jurisdiction  of  the  matter  both  by 
general  provision  and  by  that  conferred  by  petitioners,  there 
were  three  modes  of  making  assessments  under  Section  1536-210 : 
first,  by  percentage  of  the  tax  value  of  the  property  assessed; 
second,  in  proportion  to  the  benefits  which  may  result  from  the 
improvement;  third,  by  the  foot  frontage  upon  the  improve- 
ment. This  placed  the  sole  power  and  authority  in  the  council 
as  to  the  improvement,  manner  of  improvement  and  assessment. 

Counsel  for  plaintiffs  say  that  if  council  wanted  to  change 
the  corner  lot  exemptions  against  the  lot  owners  or  other  lot 
owners  on  this  street,  council  should  have  resorted  to  one  or  the 
other  of  the  first  two  methods  of  assessment,  either  in  proportion 
to  the  benefit  or  by  a  percentage  of  the  tax  value,  but  how  would 
either  of  these  methods  relieve  the  situation,  if  as  the  petition 
claims,  when  council  acted  on  the  petition  presented  by  the  peti- 
tioners, the  same  became  in  effect  a  contract  between  plaintiffs 
and  the  defendant  city.  In  either  event  the  burden  of  bearing 
their  portion  of  the  improvement  as  to  these  corner  lots  not  as- 
sessable under  the  law,  would  fall  upon  them.  If  council  has 
jurisdiction  they  can  not  be  deprived  of  chosing  the  method  of 
assessment,  and  they  chose  the  foot  frontage  plan.  I  can  not 
see  why  this  plan  is  not  just  as  equitable  as  either  of  the  other 
two  plans,  and  why  should  the  city  be  compelled  to  come  to  the 
rescue  of  these  property  holders  to  help  them  bear  their  burden ; 
why  should  any  other  citizen  in  any  other  part  of  the  city  be 
compelled  to  help  them  bear  this  burden.  True,  we  all  have  an 
interest  in  seeing  improvements  made  and  the  city  beautified, 
but  when  the  city  bears  two  per  cent,  of  the  costs  of  the  im- 
provement and  the  costs  of  intersection,  have  they  not  imposed  a 
burden  upon  all  the  citizens  of  Lima  suflBciently  so  as  far  as  such 
interest  is  concerned?  Only  those  adjacent  property  holders  have 
a  direct  interest  in  the  improvement,  and  it  is  not  unjust  to  say 
that  they  and  they  alone  shall  bear  this  expense;  they  can  not, 
even  under  their  petition,  dictate  the  manner  of  assessment  for  an 
improvement  after  once  having  invoked  council  to  act  and 
clothed  them  with  jurisdiction  even  though  council  had  not  other- 
wise jurisdiction. 
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Council  then,  I  think,  had  full  power  to  adopt  this  plan  of  as- 
sessment, even  though  they  could  not  assess  certain  parts  of  cor- 
ner lots  exempt  from  assessment  and  have  the  right  to  take  into 
consideration  and  read  into  the  statute  these  exemptions  and 
consider  the  foot  frontage  as  actually  assessable  by  law,  which 
they  did  in  this  case. 

The  demurrer  to  the  petition  will  therefore  be  sustained. 


UABIUTY  FOR  GOODS  DAMAGED  IN  TRANSIT. 

Common  Pleas  Court  of  Hamilton  County. 

Barron,  Boyle  &  Co.  v.  C,  C,  C.  &  St.  L.  By.  Co.* 

Decided,  1908. 

Carriers — Cfoods  Damaged  in  Transit — Presumption  that  Damage  Oc- 
curred on  the  Line  of  the  Last  Carrier,  When. 

Where  window  glass  has  passed  over  the  lines  of  several  connecting 
carriers,  the  fact  that  a  preceding  carrier  has  among  its  records 
a  memorandum  to  the  effect  that  some  of  the  boxes  rattled  as  they 
were  being  loaded  is  not  sufficient  to  overcome  the  presumption 
that  the  breakage  complained  of  by  the  consignee  occurred  on  the 
line  of  the  last  carrier,  when  it  appears  that  the  last  carrier  gave  a 
receipt  for  the  good  condition  of  the  shipment  and  no  change  was 
made  in  the  handling  of  the  glass  after  the  discovery  that  some  of 
the  boxes  rattled. 

C.  L.  Hopping,  for  plaintiff. 
Oeorge  Hoadly,  contra. 

Hunt,  J. 

There  is  an  agreed  statement  of  the  facts  in  this  case,  except 
as  the  damage  or  breakage  of  the  goods  in  the  hands  of  other 

*  Affirmed  by  the  Circuit  Court;  reported,  C,  C,  C.  d  Bt.  L,  Railway  v. 
Barron,  Boyle  d  Co,,  11  C.  C. — ^N.  S.,  602;  Circuit  Court  affirmed  by 
the  Supreme  Court  without  report,  80  Ohio  State. 
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carriers  than  defendant  might  be  established  by  the  depositions 
taken  in  Boston  and  by  the  agreement  contained  in  paragraph 
five  of  the  agreed  statement  of  facts,  i.  c,  **that  the  defendant 
received  the  shipments  in  question  in  sealed  cars  at  Cleveland, 
Ohio,  from  the  Lake  Shore  &  Michigan  Southern  Railway ;  that 
the  defendant  carried  the  same  from  Cleveland  to  Cincinnati  in 
said  sealed  cars;  that  said  cars  were  not  opened  and  the  con- 
tents thereof  examined  while  in  the  possession  of  the  defendant 
before  the  same  arrived  at  Cincinnati;  that  said  cars  were 
handled  by  the  defendant  in  the  usual  manner  in  which  freight 
cars  are  handled  and  suflPered  no  accident  nor  any  rough  handling 
beyond  what  is  usual  in  the  ordinary  handling  of  freight  cars  in 
railway  service.  *' 

The  essential  facts  as  shown  by  said  agreed  statement  of 
faets  and  depositions  are  as  follows:  A  quantity  of  window 
glass  was  shipped  from  Antwerp  consigned  to  the  plaintiff  un- 
der a  bill  of  lading  by  which  the  ocean  carrier  receiving  it, 
agreed  to  carry  it  to  Boston  and  there  deliver  it  to  the  American 
Express  Company,  which  company  was  to  forward  it  in  bond  to 
the  plaintiff  at  Cincinnati.  The  glass  was  transported  to  Bos- 
ton and  was  there  delivered  to  the  American  Express  Company 
and  by  the  American  Express  Company  was  delivered  to  the 
Boston  and  Maine  Railway.  The  company,  over  its  own  and 
connecting  lines,  transported  the  glass  and  delivered  it  to  the  de- 
fendant company  at  Cleveland,  from  which  place  the  defendant 
company  brought  the  glass  to  Cincinnati.  The  glass  at  the  wharf 
in  Boston  was  placed  in  sealed  cars  in  bond  and  such  cars  in 
bond  were  brought  through  to  Cincinnati  without  being  opened. 
On  arrival  at  Cincinnati  the  cars  were  opened  and  considerable 
glass  found  to  be  broken.  The  value  of  the  broken  glass  is  agreed 
upon.  All  the  different  connecting  carriers,  including  the  de- 
fendant, receipted  for  the  glass  in  apparent  good  order  and  there 
is  no  evidence  where  the  breakage  occurred,  except  that  in  the 
deposition  taken  in  Boston  it  is  shown  that  some  of  the  boxes 
containing  the  glass  rattled,  but  the  evidence  does  not  show  what 
specific  boxes  rattled.  This  rattling  was  discovered  when  the 
boxes  were  being  loaded  in  the  cars.    No  attention  was  paid  to 
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such  rattling  by  the  receiving  or  any  carrier,  except  that  the 
carrier  at  Boston  has  among  its  records  memoranda  made  at  the 
time  that  a  certain  number  of  boxes  rattled  as  they  were  being 

loaded.  Such  rattling  did  not  prevent  the  receiving  carrier  at 
Boston  from  giving  a  receipt  for  the  goods  in  apparent  good  or- 
der. The  bill  of  lading  and  the  receipts  given  by  the  different 
carriers  show  that  the  boxes  contained  window  glass.  It  is  ex- 
pressly agreed  by  the  parties  hereto  that  the  sealed  cars  contain- 
ing the  glass  were  handlel  by  the  defendant  company  in  the 
usual  manner  in  which  freight  cars  are  handled  and  suffered  no 
accident  or  any  rough  handling  beyond  what  was  usual  in  the 
ordinary  handling  of  freight  cars  in  railway  service.  There  is, 
however,  no  evidence  or  claim  or  agreement  that  the  cars  were 
handled  in  any  different  or  more  careful  manner  than  cars 
containing  unbreakable  goods. 

Plaintiff  suggests  without  argument  that  the  bill  of  lading 
given  at  Antwerp  is  not  a  through  bill  of  lading;  but  whether 
this  was  so,  or  not,  does  not  seem  to  be  material,  as  between  Bos- 
ton and  Cincinnati,  the  rule  as  to  connecting  carriers  applies. 

The  receipts  for  the  glass  at  Boston  and  by  all  the  connecting 
carriers  in  apparent  good  order  while  capable  of  explanation  are 
not  contradicted  by  the  mere  fact  that  the  contents  of  some  of 
the  boxes  rattled  as  they  were  being  loaded  in  cars,  with  no 
evidence  of  anything  definite  being  indicated  by  such  rattling,  or 
that  the  boxes  received  any  different  handling  by  reason  of  such 
rattling,  or  as  to  what  sort  of  handling  the  cars  received  between 
Boston  and  Cleveland  or  that  the  cars  between  Cleveland  and 
Cincinnati  were  handled  as  containing  breakage  goods. 

The  degree  of  care  necessary  depends  on  the  known  condition 
and  character  of  the  freight.  Morganton  Mfg.  Co,  v.  Railway, 
121  N.  C,  514;  Oulf,  C.  cfe  S.  T.  By.  v.  EcUoff,  89  Tex.,  454  J 
Chouteaux  v.  Leech,  18  Pa.  St.,  224 ;  Bird  v.  Cromwell,  1  Mo.  81. 

It  is  true  that  the  law  frequently  is  applied  according  to  proba- 
bilities of  fact,  but  where  there  is  a  presumption  of  law  as  to 
definite  facts,  while  a  preponderance  of  the  evidence  may  not  be 
necessary  to  rebut  such  presumption,  there  must  be  evidence  to 
the  contrary  at  least  equally  definite. 
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The  receiving  carrier  at  Boston  treated  the  rattling  of  the 
boxes  containing  the  goods  as  unimportant  both  as  to  receipt 
and  care,  and  as  indicating  nothing  definite  or  conclusive  as  to 
the  condition  of  their  contents,  and  the  court,  in  the  absence  of 
any  definite  testimony  to  the  contrary,  following  the  example  set 
by  the  carriers,  must  now  so  consider  it. 

It,  therefore,  only  becomes  necessary  to  apply  the  rule  of  lia- 
bility applicable  to  connecting  carriers.  Such  rule  as  admitted 
by  the  defendant  is,  that  when  goods  are  shipped  in  apparent 
good  order,  the  last  carrier  is  liable  for  any  damage  which  said 
goods  may  have  suffered  prior  to  the  delivery  by  the  last  carrier, 
unless  it  can  rebut  the  legal  presumption  of  fact  that  it  did  the 
damage.  Moore  v.  Railway,  173  Mass.,  335  (73  Am.  St.  Rep., 
298) ;  Bvllock  V.  Despatch  Co,,  187  Mass.,  91 ;  St.  Louis  8.  W. 
Ry,  V.  Bir dwell y  72  Ark.,  502;  Owyn  Harper  Mfg.  Co.  v.  Rail- 
way, 128  N,  C,  280  (83  Am.  St.  Rep.,  675) ;  Morganton  Mfg. 
Co.  V.  Railway,  supra;  Chilf,  C.  &  8.  F.  Ry.  V;  Cushney,  95  Tex., 
309 ;  Burwell  v.  Railway,  94  .N.  C,  451. 

It  follows,  therefore,  that  as  the  defendant  company  has  not 
rebutted  the  presumption  that  it  did  the  damage,  it  is  liable 
therefor,  and  judgment  will  be  entered  for  plaintiff. 
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ACTION  FOIL  RECOVERY  ON  A  CONTRACT  Or  SALE. 

Common  Pleas  Court  of  Knox  County. 

Chaney  B.  Gaines  v.  S.  Thebman  &  Company. 

Decided,  April  Term,  1909. 

Pleading — Action  against  a  Partnership— On  Contract  for  Sale  and  Pur- 
chase of  a  Horse — Facts  which  State  a  Cause  of  Action — Section 
^^Q — Action  Joint  and  Several — And  Death  of  One  of  the  Defend- 
ants not  Chround  for  Demurrer. 

1.  A  petition  which  states  distinctly  a  contract  for  the  sale  and  pur- 

chase of  a  horse,  a  definite  price  agreed  upon,  delivery  of  the 
horse  at  the  place  and  time  agreed  upon,  .and  refusal  of  the  de- 
fendants to  accept  or  pay  for  the  animal,  is  not  open  to  demurrer 
on  the  ground  that  the  facts  stated  do  not  constitute  a  cause  of 
action. 

2.  An  allegation  appearing  in  a  demurrer  hut  not  in  the  petition  and 

to  the  effect  that  one  of  the  defendants  has  departed  this  life 
since  the  filing  of  the  petition  can  not  be  considered  at  the  hearing 
on  the  demurrer. 

3.  But  were  this  not  true,  the  demurrer  to  such  a  petition  against  a 

partnership  should  be  overruled  for  the  further  reason  that  it  is 
not  necessary  to  make  the  administrator  of  a  deceased  defendant 
a  party,  since  by  the  provisions  of  Section  5146  the  obligation  is 
Joint  and  several,  and  not  strictly  Joint  as  under  the  common 
law  rule. 

A.  J,  Workman  and  Ewing  &  Ewing,  for  plaintiff. 
L.  B.  Houck,  contra. 

WicKHAM,  J.  (orally). 

An  amended  petition  is  filed.  The  defendants  here,  Simon 
Therman  and  Frank  Therman,  are  partners,  engaged  in  the 
business  of  buying  and  selling  horses  in  Ohio  under  the  partner- 
ship name  of  S.  Therman  &  Company.  The  plaintiff  alleges  that 
on  the  29th  day  of  June,  1907,  the  defendants  had  employed  one 
Martin  Critchfield,  who  was  their  agent  for  the  purpose  of  buy- 
ing horses  in  Knox  county,  Ohio,  and  that  on  that  day  plaintiff 
sold  to  the  defendants  a  certain  black  mare  for  the  agreed  price 
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of  $115;  that  by  the  terms  of  the  contract  of  sale  the  mare  was 
to  be  delivered  by  the  plaintiff  to  the  defendants  on  the  16th  day 
of  July,  1907,  at  Wolfe  &  Norrick's  livery  barn  in  the  village  of 
Howard,  Knox  county,  and  that  then  and  there  the  plaintiff  was 
to  receive  his  pay  for  the  mare  from  the  defendants,  through 
their  agent.  The  plaintiff  says  that  on  the  16th  day  of  July, 
1907,  he  delivered  the  mare  according  to  the  contract  of  sale, 
and  tendered  the  mare  to  the  defendants  and  demanded  payment, 
which  was  refused,  and  that  upon  the  refusal  by  the  said  de- 
fendants, through  their  agent,  to  pay  him  the  contract  price,  the 
agreed  price  of  the  mare,  he  left  the  mare  there  and  went  away ; 
that  the  defendants  have  never  paid  for  her,  and  hence  he  brings 
this  action  to  recover  from  them  the  $115,  the  agreed  price. 

To  this  petition  a. demurrer  is  filed,  and  the  case  is  submitted 
to  the  court  on  the  demurrer.  The  demurrer  is  on  two  grounds  : 
first,  that  the  facts  stated  in  the  petition  are  not  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendants.  The  petition 
states  distinctly  and  briefly  facts  which  constitute  a  cause  of  ac- 
tion— ^the  contract  of  sale,  definite  price  agreed  upon,  everything 
done  by  the  plaintiff  that  was  required  by  him  to  be  done,  the 
refusal  to  take  the  mare  and  refusal  to  pay,  and  the  mare  left 
at  the  place  where  plaintiff  was  to  deliver  her  and  he  went  away, 
and  therefore  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $115,  the  agreed  price.  The  demurrer  on  that  ground  is 
not  well  taken. 

There  is  another  ground  of  demurrer,  that  there  is  a  defect  of 
parties  defendant.  That  since  the  commencement  of  this  ac- 
tion and  prior  to  the  filing  of  the  said  amended  petition  Simon 
Therman  departed  this  life,  and  that  his  executor  is  a  necessary 
party  defendant  and  should  be  joined  as  a  defendant.  It  would 
be  sufficient,  I  think,  to  say  that  the  petition  does  not  show  this. 
There  is  an  allegation  in  the  demurrer  which  does  not  appear 
on  the  face  of  the  petition,  and  the  court  can  go  no  further  than 
the  petition  which  is  on  demurrer ;  but  even  if  the  court  should 
take  cognizance  of  that  fact,  the  demurrer  should  be  overruled 
on  that  ground  also,  because  it  is  not  necessary  to  make  an  ad- 
ministrator or  executor  of  ^  deceftsed  defendant  a  party.  Sec- 
):ion  5146  provides: 
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**When  there  are  several  plaintiffs  or  defendants,  and  one  of 
them  dies,  or  his  powers  as  a  personal  representative  cease,  if 
the  right  of  action  survive  to  or  against  the  remaining  parties 
the  action  may  proceed ;  but  the  death  of  the  party,  or  the  cessa- 
tion of  his  powers,  shall  be  first  stated  on  the  record. '  * 

The  plaintiff  had  his  election  to  make  the  personal  representa- 
tive of  the  defendant  a  party,  or  proceed  against  the  survivor. 
This  action  is  a  joint  action,  and  upon  the  death  of  one  of  two  or 
more  joint  defendants  the  right  of  action  then  becomes  a  joint 
and  several  right  of  action,  and  may  be  proceeded  with  by  the 
plaintiff  against  one  or  all. 

In  the  5th  Circuit  Court  Reports  we  have  an  authority  in 
point — the  case  of  Williams,  Admr.,  v.  Bradley,  page  114.  I 
read  from  the  opinion  at  page  116,  the  bottom  of  the  page: 

**It  is  claimed  on  behalf  of  the  administrator  of  Curtis  that 
it  was  erroneous:  Ist,  for  the  reason  that  the  judgment  on 
which  the  action  was  predicated  was  a  joint  judgment  only 
against  Shepherd  and  the  administrator  of  Curtis,  and  that 
Shepherd  being  a  necessary  party  to  this  action,  was  not  sued 
with  Williams.  On  this  point,  it  may  be  said  that  the  question 
of  Shepherd  being  a  necessary  party,  was  not  raised  by  the  an- 
swer, or  by  way  of  plea  in  abatement,  as  should  have  been  done. 
But  by  the  provisions  of  Section  6102,  Revised  Statutes,  a  judg- 
ment rendered  against  one  of  two  joint  debtors,  and  the  admin- 
istrator of  the  estate  of  another,  is  a  several  and  not  a  joint  judg- 
ment.*' 

.An  authority  of  greater  weight  is  found  in  the  42d  Ohio  State 
Reports,  page  299,  Weil  v.  Gtieriii,  and  the  law  is  pretty  well 
stated  in  this  opinion.  I  will  read  the  second  branch  of  the 
syllabus : 

*' Where  an  action  for  services  rendered  to  a  partnership  com- 
posed of  two  persons  is  brought  in  this  state,  in  the  court  of 
common  pleas,  against  one  of  the  members  of  the  firm  as  the  sur- 
viving partner,  and  it  appears  from  the  answer  that  at  the  com- 
mencement of  the  action,  another  suit  for  the  same  identical 
cause  of  action  was  and  still  is  pending  in  the  court  of  common 
pleas  of  another  county  in  this  state,  in  which  action  the  same 
plaintiff  is  plaintiff  and  the  same  defendant  as  such  survivor 
and  also  the  administrator  of  the  deceased  partner  are  defend- 
ants, and  in  which  action  the  same  judgment  might  be  rendered 
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and  relief  granted  as  against  such  surviving  partner  that  might 
be  rendered  and  granted  in  the  action  last  brought,  such  an- 
swer, by  way  of  abatement,  is  in  view  of  the  statutes  of  this 
state  a  defense  to  the  action." 

In  other  words,  the  court  holds  that  the  action  becomes  a  joint 
and  several  right  of  action  and  the  plaintiff  may  proceed  against 
all  jointly,  or  against  the  partners  or  legal  representatives  sepa- 
rately, but,  of  course,  he  has  not  both  rights.  Here  the  action 
was  brought  against  them  jointly,  and  afterwards  another  action 
was  brought  against  one  of  them  separately,  and  the  joint  action 
in  another  county  was  pleaded  as  a  defense,  and  the  court  held 
it  was  a  good  defense.     Judge  Okey,  in  the  opinion  says: 

''In  Ohio,  as  well  as  in  England  and  a  majority  of  the  states, 
pleas  in  abatement  are  no  longer  in  use..'' 

At  page  302  he  states  the  facts  in  the  case  and  the  principles 
of  law  which  control  it: 

**The  firm  of  Walker  &  Weil,  being  indebted  as  partners  to 
Querin  for  services  rendered  to  and  for  them,  the  indebtedness 
was  joint,  and,  under  the  former  practice,  on  the  death  of 
Walker,  Guerin's  only  remedy  at  law  would  have  been  a  suit 
against  Weil  as  surviving  partner.  But  by  the  statute  a  change 
in  this  respect  was  eflFected,  so  that  on  the  death  of  Walker  and 
the  appointment  of  his  administrator,  the  debt  became,  in  effect, 
a  joint  and  several  obligation  and  Guerin  had  an  election  to  sue 
Weil  as  surviving  partner  of  Walker,  or  Delatombie  as  admin- 
istrator of  Walker,  or  both  the  surviving  partner  and  the  admin- 
istrator (Revised  Statutes,  6102,  5009;  Burgoyne  v.  Trust  Co., 
5  Ohio  St.,  586;  Cluiton  Bank  v.  Hart,  5  Ohio  St.,  33).  Guerin 
elected  to  sue  Weil  as  surviving  partner  and  Delatombie  as  ad- 
ministrator, in  an  action  in  the  Court  of  Common  Pleas  of 
Gallia  County;  and  thereby  that  court  was  fully  authorized  to 
render  and  enforce  against  Weil,  in  that  suit,  any  form  of 
judgment  which  the  Court  of  Common  Pleas  of  Franklin  County 
might  lawfully  render  and  enforce  against  him  in  the  action 
brought  in  the  latter  court.  If  the  suit  in  Gallia  county  had 
been  prosecuted  against  Weil,  as  surviving  partner  alone  and 
this  had  been  so  stated  in  the  answer,  there  can  be  no  doubt 
whatever  that  such  answer  would  have  afforded  ground  of  de- 
fense to  the  action  in  Franklin  county.  No  case  can  be  found 
in  opposition  to  this  statement.  The  sole  question  is,  therefore, 
whether  the  fftct,  stated  in  the  answer,  that  Delatombie,  as  ad- 
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ministrator  of  Walker,  was  joined  with  Weil  as  a  defendant, 
renders  the  answer  insufiSeient.  But  the  fact  that  Guerin  could 
obtain,  in  the  Gallia  county  suit,  relief  as  ample,  indeed  the  same 
relief,  as  in  the  Franklin  county  suit,  furnishes  satisfactory  rea- 
son for  holding  that  the  presence  of  the  administrator,  as  a 
party  in  the  Gallia  county  suit,  in  no  way  affects  the  sufficiency 
of  the  answer,  except  to  strenghten  it.  And  this  upon  well 
settled  principles.  The  election  which  the  law  gave  to  Guerin 
was  to  pursue  his  remedy  against  the  parties  jointly  or  severally. 
'It  is  clear,'  said  Ranney,  J.,  in  Clinton  Bank  v.  Hart,  supra,  'that 
both  remedies  can  not  be  pursued  at  the  same  time;  and  if  it 
is  attempted,  the  first  commenced  may  be  pleaded  in  abatement 
of  the  last'  (p.  36).  *The  law,'  said  Grier,  J.,  in  U,  8,  v.  Archer, 
1  Wall  (C.  C),  173,  184,  'appears  to  be  well  settled,  that  if 
two  or  more  are  bound  jointly  and  severally,  the  obligee  may  elect 
to  sue  them  jointly  or  severally.  But  having  once  made  his 
election  and  obtained  a  joint  judgment  his  bond  is  merged  in  the 
judgment  quia  transit  in  rem  judicatum.  Indeed,  it  is  essential 
to  the  idea  of  election  that  the  obligee  can  not  have  both  a  joint 
and  a  several  action ;  and  no  case  can  be  found  to  countenance 
the  doctrine  that  he  can.'  " 

In  the  Rowlandson  case,  English,  Lord  Chancellor  Talbot 
says: 

"When  A  and  B  are  bound  jointly  and  severally  to  J  S,  if  J 
S  sues  A  and  B  severally,  he  can  not  sue  them  jointly ;  and  on 
the  contrary,  if  he  sues  them  jointly  he  can  not  sue  them 
severally,  but  the  one  action  may  be  pleaded  in  abatement  of  the 
other." 

In  another  English  case  it  is  said: 

"Under  a  joint  and  several  bond  the  obligee,  though  he  might 
have  several  executions,  could  not  bring  a  joint  and  also  two 
several  actions,"  and  so  on  to  the  same  effect. 

Formerly  at  common  law  the  action  was  strictly  joint,  and  no 
action  at  law  could  be  brought  except  it  was  brought  against  all 
of  the  parties  jointly.  They  must  all  be  made  defendants.  But 
since  the  passage  of  this  act — Section  5146 — it  becomes  a  joint 
and  several  obligation,  not  joint  strictly,  and  the  rule  of  the 
common  law  has  been  abrogated  by  statute.  In  this  case  Gaines, 
the  plaintiff,  has  his  election  to  pursue  this  action  against  the 
surviving  partner  alone.    If  he  so  elects  and  obtains  judgment. 


526       ilONTGOMEftV  COUNTY  COMMON  t'LEAS. 

Burkhardt'8  Executrix  v.  Decker  et  al.     [  VoL  VIII,  N.  S. 

he  can  afterward  bring  an  action  against  the  representative  of  the 
deceased  partner;  that  is,  he  can  pursue  his  remedy  separately, 
but  not  both  jointly  and  separately. 
The  demurrer  is  overruled. 


WIDOW  VESTED  WITH  A  LIFE  ESTATE  SUBJECT  TO  BEING 

DIVESTED  BY  REMARRIAGE. 

Common  Pleas  Court  of  Montgomery  County. 
William  Burkhardt's  Executrix  v.  Henrietta  Decker  et  al.* 

Decided,  June  29,  1909. 

Wills — Construction  of,  where  there  was  a  Devise  to  the  Widow  during 
Her  Life  or  Widowhood — With  the  Residue  in  Equal  Shares  to  the 
Children — And  a  Devise  over  to  the  Heirs  of  Children  Who  Die 
prior  to  the  Death  or  Remarriage  of  the  Widow— Life  Estate — Re- 
mainders and  Expectancies — Vested  Interests  Subject  to  be  Divested 
by  the  Happening  of  a  Contingent  Event, 

The  widow  of  the  testator,  whose  will  is  construed  in  thi?  case,  is  held 
to  take  a  life  estate,  subject  to  being  divested  by  remarriage;  the 
children  take  a  vested  interest,  subject  to  being  divested  by  the 
happening  of  a  contingent  event;  expectancies  are  devisable  by 
will. 

John  W.  Kreitzer,  Fitzgerald  &  Sprigg,  for  plaintiflF. 
Kennedy,  Munger  it  Kennedy,  contra. 

Sneidiker,  J. 

This  is  an  action  to  construe  the  will  of  William  Burkhardt, 
deceased.  The  matters  and  things  asked  to  be  construed  by 
plaintiff  in  her  petition,  and  the  queries  propounded  by  plaint- 
iff's counsel  in  their  brief,  are  responded  to  by  the  following: 

In  the  first  instruction  requested,  plaintiff  asks  the  court  what 
interest  if  any  Susanna  Burkhardt,  legatee  under  the  will,  has 
in  the  estate  of  William  Burkhardt,  deceased,  she  having  died 


*  Affirmed  by  the  Circuit  Court  as  to  all  findings. 
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prior  to  the  distribution  of  the  estate  of  William  Burkhardt,  and 
prior  to  the  death  or  intermarriage  of  his  widow. 

The  second  instruction  is  as  to  where  the  fee  of  the  real  estate 
which  the  said  deceased  testator,  William  Burkhardt,  had  and 
was  seized  of  at  the  time  of  his  death  is  vested. 

The  third  instruction  is  when  and  in  what  manner  the  ex- 
ecutrix is  permitted  to  make  distribution  of  the  estate  of  the 
deceased  testator. 

The  fourth  instruction  is  whether  in  event  of  the  death  of 
any  of  said  deceased  testator's  children  leaving  surviving  him  or 
her  child  or  children,  she  as  the  executrix  in  making  distribu- 
tion may  make  distribution  to  said  child  or  children  of  any  of 
such  of  his  children  as  may  die  prior  to  the  distribution  of  de- 
cedent's estate. 

The  fifth  instruction  is  whether  the  bequest  made  to  her  in  the 
will  excludes  her  from  having  a  year's  support  allowed  her  by 
the  appraisers  of  said  estate,  and  whether  she  is  authorized  to 
pay  to  herself  any  such  allowance  in  addition  to  the  provisions 
made  for  her  by  the  terms  of  said  testator's  last  will  and  testa- 
ment. 

In  reference  to  the  first  inquiry,  we  find  by  reference  to 
Item  2  of  the  will  that  the  testator  gave,  devised  and  bequeathed 
to  his  wife,  Margaret  Burkhardt,  for  and  during  her  natural 
life,  provided  she  does  not  again  marry,  all  his  estate  and  prop- 
erty of  every  kind  and  description,  etc. ;  and  in  the  event  that 
his  wife  should  again  marry,  then  and  in  that  event  the  will 
directs  that  she  should  receive  the  same  share  and  proportion  of 
his  estate  that  she  would  have  received  had  he  died  intestate. 

Item  3  of  the  will  provides : 

**At  the  death  or  intermarriage  of  my  said  wife,  I  will  and 
direct  that  all  my  estate  and  property  of  every  kind  and  de- 
scription shall  be  equally  divided  between  my  children,  Hen- 
rietta Decker,  Susanna  Burkhardt,  Louis  Burkhardt,  Carrie 
Burkhardt  and  Amelia  Burkhardt  share  and  share  alike,  and  in 
the  event  that  any  of  my  said  children  shall  die  prior  to  the 
death  or  intermarriage  of  my  said  wife,  leaving  heirs  of  his  or 
her  body,  then  and  in  that  event  I  will  and  direct  that  the  share 
or  portion  of  my  estate  which  would  have  gone  to  him  or  her 
shall  be  paid  to  his  or  her  heirs," 
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Items  2  and  3  of  the  will  are  a  devise  and  bequest  to  the  tes- 
tator's  wife  for  life  or  during  widowhood,  and  of  the  residue  in 
equal  shares  to  his  children  with  a  bequest  and  devise  over  to  the 
heirs  of  the  body  of  his  children  should  said  children  die  prior 
to  the  death  or  intermarriage  of  his  wife. 

It  is  apparent  that  each  of  the  children  who  survived  the  tes- 
tator took  vested  interests  in  their  respective  shares.  These 
vested  interests  are  subject  to  be  divested  by  death  leaving  issue 
of  their  body  during  the  life  or  widowhood  of  the  widow.  If 
the  children  survive  the  life  tenant  their  estate  is.  not  taken 
away.  If  not,  the  bequest  over  takes  effect.  If,  however,  the 
children  die  prior  to  the  death  of  the  life  tenant  without  heirs 
of  their  body,  their  representatives  are  entitled  to  their  share 
for  the  reason  that  the  event  had  not  happened  in  which  their  in- 
terests was  liable  to  be  divested. 

This  view  is  supported  in  the  2d  Hare,  Eng.  Chan.  Reports, 
page  268,  in  the  case  of  Gray  v.  Oarman.  In  that  case  there 
was  a  gift  by  the  testator  of  his  real  and  personal  estate  to  his 
wife  for  life,  and  the  residue  to  be  equally  divided  between  her 
brothers  and  sisters,  and  in  case  any  of  them  should  be  dead  at 
the  time  of  her  decease  leaving  issue,  such  issue  was  to  stand 
in  their  parents  place.  The  vice  chancellor  in  passing  upon  the 
case  held  in  response  to  a  question  as  to  whether  all  the  seven 
brothers  and  sisters  of  the  wife  who  survived  and  two  who  died 
without  issue  in  the  lifetime  of  the  widow  were  entitled  to  par- 
ticipate in  the  same  residue,  that,  **on  this  question,  I  have  no 
hesitation  in  saying  that  the  representatives  of  the  brothers  and 
sisters  of  the  wife,  who  died  after  the  testator  but  in  the  life- 
time of  the  widow  leaving  no  issue,  are  entitled  to  shares  in  the 
residue.  The  gift  to  the  brothers  or  sisters  who  survived  the 
testator  was  determinable  only  on  one  event — ^their  death  leaving 
issue;  that  event  did  not  happen  and  their  interest  in  the  gift 
was  therefore  not  taken  away.'' 

Also  see  as  bearing  upon  the  question,  Harvet  et  al  v.  Mc- 
Laughlin  et  al,  1  Price,  264. 

In  regard  to  the  second  inquiry,  as  to  the  realty.  The  remain- 
der here  is  to  the  children,  not  to  the  heirs  of  the  body  of  the 
children.     The  particular  estate  is  for  the  life  or  until  the  re- 
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marriage  of  the  wife.  The  fee  is  vested  in  the  children,  subject 
to  being  terminated  by  their  death  without  issue  of  the  body  prior 
to  the  widow's  death  or  remarriage.  Neither  the  remaindermen 
(the  children  named)  nor  the  event  upon  which  the  remander 
is  limited  to  take  effect  (the  death  of  the  wife)  are  uncertain; 
therefore  the  remainder  is  vested  and  not  contingent.  A  con- 
tingent remainder  is  where  the  estate  in  remainder  is  limited  to 
take  effect  either  to  a  dubious  or  uncertain  person,  or  upon  a 
dubious  or  uncertain  event,  so  that  the  particular  estate  may 
chance  to  be  determined  and  the  remainder  never  take  effect. 
A  vested  remainder  is  where  the  estate  is  invariably  fixed  to  re- 
main to  a  determinate  person  after  the  particular  estate  is  spent. 

In  answer  to  the  fourth  inquiry,  it  is  sufiScient  to  say  that  dis- 
tribution should  be  made  strictly  in  accordance  with  the  provi- 
sions of  the  will  and  subject  to  the  approval  of  the  probate  court. 
All  distribution  unless  under  special  provisions  in  the  will  should 
be  at  death  or  intermarriage. 

In  answer  to  the  fifth  inquiry,  counsel  needs  no  instruction; 
the  law  is  clear.  Section  6040,  Revised  Statutes;  3  O.  S.,  369; 
18  0.  S.,  234. 

Now,  as  to  the  queries  by  counsel. 

(a.)  What  estate  does  Margaret  I^urkhardt,  the  widow,  take 
under  William  Burkhardt's  will? 

She  takes  a  life  estate  subject  to  be  divested  by  remarriage. 

(6.)  What  interest  have  the  children  in  Item  3  of  said  tes- 
tator's will  before  the  death  or  remarriage  of  Margaret  Burk- 
hardt  ? 

They  have  a  vested  interest  subject  to  be  divested  by  the  hap- 
pening of  a  contingent  event.  The  estate  of  the  heirs  of  the 
body  of  the  children  is  not  a  remainder,  but  hangs  upon  a  con- 
ditional limitation.  As  we  have  determined,  the  children  have 
a  vested  fee  and  a  remainder  is  an  estate  so  limited  as  to  come 
into  effect  and  enjoyment  at  the  natural  expiration  of  the  prior 
estate  less  than  the  fee.  Here  the  estate  is  held  by  the  children 
as  a  fee  limited  in  its  duration  by  the  happening  of  the  condi- 
tion or  contingent  event  of  dying  with  heirs  of  their  body  prior 
to  the  death  or  remarriage  of  the  wife.  As  soon  as  that  happens, 
if  at  all,  their  estate  ceases  and  the  residue  of  the  fee  passes 
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like  a  remainder  over  to  the  devisee  (the  heirs  of  their  body)  who 
by  the  devise  are  to  take  upon  the  happening  of  such  event.  If 
this  event  does  not  happen,  the  fee  in  the  children  is  uninter- 
rupted. 

(c.)  What  eflPect  would  the  last  will  and  testament  of  any 
of  the  devisees  and  legatees  named  in  Item  3  of  said  testator's 
will  have  upon  the  estate  of  William  Burkhardt  undistributed  t 

It  would  only  direct  the  distribution  or  the  vesting  of  the  in- 
terest of  such  devisee  or  legatee. 

(d,)  Are  the  estates  or  interests  of  the  devisees  and  legatees 
named  in  Item  3  of  said  testator's  will  contingent  or  vested  re- 
mainders! 

Vested.  See  foregoing  construction  and  authorities;  also 
see  33  O.  S.,  128. 

(e.)  Where  is  the  fee  to  the  real  estate  of  the  testator  dur- 
ing the  life  or  widowhood  of  Margaret  Burkhardt,  his  widow  t 

In  his  children,  their  heirs,  assigns  or  legatees,  subject  to  the 
life  estate  of  the  widow,  unless  said  children  have  died  prior  to 
the  death  of  said  widow  or  her  remarriage  leaving  heirs  of  their 
body. 

(/.)  Does  or  does  not  the  executrix  hold  the  whole  of  the 
estate,  both  personal  and  real,  in  trust,  to  be  used  by  her  and 
disposed  of  according  to  her  pleasure,  for  her  support  and 
maintenance  during  her  life  or  widowhood! 

Individually  she  holds  as  life  tenant  only.  As  the  executrix 
she  is  a  trustee  governed  by  the  law  and  provisions  of  the  will. 
Item  4  bears  upon  this  inquiry. 

(g,)     Are  expectancies  or  remainders  devisable  by  will! 

They  are.  Every  remainder  is  an  expectancy  and  even  an 
executory  devise  is  a  species  of  remainder. 
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ACTION  WOK  RECOVERY  OF  ORTION  AND  FOR  SPECIFIC 

PERFORMANCE. 

Common  Pleas  Court  of  Hamilton  County. 
Ernestine  Wertheimer  v.  Minnie  Korte. 

Decided,  May  1,  1909. 

Specific  Performance — Can  Not  he  Enforced  Where  Title  is  Doubtful — 
Failure  to  Bring  in  Judgment  Creditor  of  a  Co-parcener  Renders 
Title  UnmMrketahle — Insufficient  Description  of  Property  Involved 
— Effect  of  Failure  to  Tender  Deed  Until  After  the  Bringing  of 
Suit  to  Recover  Option  Paid. 

• 

1.  In  partition  proceedings  a  failure  to  Issue  summons  for  a  Judgment 

creditor  of  one  of  the  co-parceners,  who  did  not  answer  or  enter 
his  appearance,  renders  the  title  unmarketable. 

2.  Under  the  rule  that  specific  performance  will  not  be  enforced  where 

the  title  Is  doubtful  the  owner  of  such  a  title  will  not  be  decreed 
specific  performance  against  a  proposed  purchaser  who  has  de- 
clined to  take  the  property  because  of  the  defecltve  title. 

3.  In  an  action  for  specific  performance  the  description  of  the  property 

Involved  Is  Insufficient;  where  there  Is  nothing  to  Indicate  Its 
location  except  the  name  of  the  city  as  shown  by  the  line  where 
the  contract  Is  dated  and  the  further  fact  that  the  property  Is  at 
the  corner  of  two  streets  which  are  named;  and  In  such  a  case 
the  maxim,  id  certum  est  quod  certum  reddi  potest,  has  no  appli- 
cation. 

4.  Under  a  contract  to  convey  land,  a  failure  to  make  a  tender  of  the 

deed  until  after  suit  has  been  brought  for  recovery  of  the  amount 
paid  as  an  option  Is  a  bar  to  a  decree  for  specific  performance  on 
cross-petition. 

Schorr  &  Wesselman,  for  plaintiff,  cited : 

Wiedemann  Brew.  Co.  v.  Maxwell,  78  Ohio  St.,  54;  Wilks  v. 
Railway,  79  Ala.,  180;  Linn  v.  McLean,  80  Ala.,  360;  Ross  v. 
Parks,  93  Ala.,  153;  Sayward  v.  Houghton,  119  Cal,  545;  Guver 
V.  Warren,  175  111.,  328 ;  Wilcox  v.  Cline,  70  Mich.,  517 ;  Hough- 
wout  V.  Boisaubin,  18  N.  J.  Eq.,  315 ;  Watson  v.  Coast,  35  Va., 
463;  Dailey  v.  Can  Co.,  128  Mich.,  591;  Ide  v.  Leiser,  10  Mont., 
5;  Black  V.  Maddox,  104  Ga.,  157;  Jones,  Evidence,  Sections 
444,  445;   Dye  v.  Scott,  35  Ohio  St.,  194;   Monnett  vs  Monnett, 
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46  Ohio  St.,  30;  Maupin,  Mark.  Tit.,  Section  5,  p.  20;  Merritt  v. 
Home,  5  Ohio  St.,  307;  Thatcher  v.  Dickinson,  3  C.  C.,  144; 
Commercial  Bank  v.  Buckingham,  12  Ohio  St.,  402;  Spoors  v. 
Coen,  44  Ohio  St.,  497;  Parmenter  v.  Binkley,  28  Ohio  St.,  32; 
Southward  v.  Jamison,  66  Ohio  St.,  290;  Bailey  v.  Young,  20  C. 
C,  546;  Fletcher  v.  Holmes,  25  Ind.,  458;  Lapp  v.  Lumber  Co., 
21  C.  C,  191 ;  Sugden,  Vendors,  577 ;  Eleventh  St.  Church  v. 
Pennington,  18  C.  C,  408;  Kellerman  v.  Government  Loan  & 
Bldg.  Assn.,  39  Bull.,  203;  Tiffin  v.  Shawhan,  43  Ohio  St.,  178; 
Irving  V.  Campbell,  121  N.  Y.,  353 ;  Abbott  v.  James,  111  N.  Y., 
673 ;  Kilpatrick  v.  Barron,  125  N.  Y.,  751 ;  Sohier  v.  Williams, 
1  Curt.  C.  C,  479. 

Ben  B,  Dale,  for  defendant. 

Gorman,  J. 

This  is  an  action  brought  by  plaintiff  to  recover  from  the  de- 
fendant $100  on  account  of  a  part  payment  of  purchase  money 
for  a  certain  lot  alleged  to  have  been  the  subject  of  a  contract  of 
sale  between  the  parties.  On  May  20,  1907,  the  following  writing 
was  executed  by  the  parties  to  this  action,  viz : 

**  Cincinnati,  May  20,  1907. 

**Por  and  in  consideration  of  $100  to  me  paid  by  Mrs.  Ernes- 
tine Wertheimer,  I  hereby  give  the  said  Mrs.  Ernestine  Wert- 
heimer days  or  until  July  10,  1907,  to  purchase  my  prop- 
erty located  at  southwest  corner  Hapsburg  and  Woodburn  ave- 
nues, city,  for  the  sum  of  $4,900.  It  is  agreed  and  understood 
that  the  mortgage  now  recorded  against  said  property  is  to  be 
paid  and  canceled  by  me.  All  assessments  and  taxes  against  said 
property  to  be  paid  by  the  said  Mrs.  Ernestine  Wertheimer,  ex- 
cept the  tax  due  and  payable  in  June,  1907,  amounting  to  $36.53. 
If  the  said  Mrs.  Ernestine  Wertheimer  decides  to  purchase  within 
the  above  limited  time,  the  $100  which  she  has  paid  is  to  apply  on 
the  purchase  price  of  $4,900  and  if  said  option  is  not  closed  on  or 
before  July  10,  1907,  the  sum  $100  will  be  forfeited. 

**  Signed,  Minnie  Korte. 
** Accepted,  Ernestine  Wertheimer." 

Plaintiff  avers  that  the  property  designated  is  in  the  city  of 
Cincinnati,  at  the  southwest  corner  of  said  streets  named  in  the 
agreement,  fronting  thirty-four  feet  on  Woodburn  avenue,  and 
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that  the  acceptance  of  the  above  option  was  on  the  day  of  the 
execution  thereof  May  20,  1907,  and  that  thereupon  said  option 
became  an  executory  contract  of  sale  for  premises.  Plaintiff  fur- 
ther avers,  that  the  title  to  said  real  estate  is  unmarketable,  and 
that  by  reason  thereof  she  is  not  bound  to  accept  a  conveyance  of 
the  same.  She  sets  out  in  her  petition  at  length  the  reasons  why 
she  claims  the  title  to  be  unmarketable,  and  concludes  her  petition 
by  a  prayer  for  the  recovery  of  a  judgment  for  $100  against  de- 
fendant, the  sum  paid  on  account  of  said  purchase  price.  De- 
fendant answers  denying  that  the  title  is  unmarketable,  but  ad- 
mitting all  the  other  allegations  of  the  petition.  And  by  way 
of  cross-petition  she  sets  up  the  contract,  and  asks  for  a  specific 
performance  thereof,  alleging  that  she  has  been  ready  and  willing 
at  all  times  to  perform  said  agreement  on  her  part,  and  that  she 
is  the  owner  of  the  property  described  in  the  petition,  and  has 
dulj'^  tendered  a  deed  to  plaintiff  and  her  attorney  for  said  prem- 
ises and  demanded  the  payment  of  the  balance  of  the  purchase 
money,  but  that  plaintiff  has  refused  to  accept  the  deed  or  pay  the 
money.  The  parties  agreed  to  try  the  case  to  the  court  without 
a  jury  on  the  suggestion  of  the  court  that  the  case  made  out  in  the 
petition  is  one  for  a  jury. 

The  evidence  disclosed  that  the  acceptance  of  the  option  and  the 
payment  of  the  $100  were  both  on  the  day  the  option  is  dated, 
and  that  the  petition  was  filed  August  12,  1907,  and  the  tender 
of  the  deed  and  demand  for  the  balance  of  the  purchase  money 
were  made  on  September  12,  1907,  and  the  answer  and  cross  peti- 
tion was  filed  the  next  day,  September  13,  1907.  It  further  ap- 
peared from  the  evidence  that  the  defendant,  Minnie  Korte,  ac- 
quired her  title  to  the  lot  in  question  by  a  sheriff's  deed  from  the 
sheriff  of  Hamilton  county,  dated  February  18,  1904 ;  that  said 
deed  was  executed  and  delivered  in  pursuance  of  a  decree  of  the 
Court  of  Common  Pleas  of  Hamilton  County,  Ohio,  in  cause  No. 
121778,  Louisa  M.  Voss  v.  Frank  J.  Moormann  et  al;  that  said 
action  was  one  for  partition;  that  among  the  defendants  were 
Robert  A.  Moormann,  one  of  the  tenants  in  common,  and  Jane 
P.  T.  Sargent,  a  judgment  creditor  of  said  Robert  A.  Moormann, 
who  was  made  party  defendant  and  asked  to  set  up  her  judgment 
against  said  Robert  A.  Moormann ;   that  summons  was  issued  in 
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the  petition  in  said  cause  notifying  all  the  defendants  that  the 
action  was  one  for  partition. 

Said  action  was  commenced  on  August  5,  1901,  and  on  August 
29,  1901,  Jane  F.  T.  Sargent  filed  her  answer  and  cross-petition 
against  her  co-defendant,  Robert  A.  Moormann,  praying  therein 
/or  the  allowance  of  her  judgment  claim  against  Robert  A.  Moor- 
mann out  of  his  share  of  the  proceeds  of  the  real  estate  sought  t ) 
be  partitioned  in  said  cause.  No  summons  was  ever  issued  on 
this  cross-petition,  nor  did  Robert  A.  Moormann  ever  enter  his 
appearance  or  plead  to  said  cross-petition ;.  on  February  24,  1903, 
a  decree  was  entered  in  said  cause  on  the  cross-petition  of  said 
Jane  F.  T.  Sargent,  wherein  the  court  found  that  said  Jane  F.  T. 
Sargent  had  recovered  a  judgment  against  said  Robert  A. 
Moormann  by  the  consideration  of  the  Superior  Court  of  Cin- 
cinnati in  caui^e  No.  50078  in  the  sum  of  $2,882.64 ;  that  the  alle- 
gations of  the  answer  and  cross-petition  were  true,  and  that  said 
judgment  of  Jane  F.  T.  Sargent  became  and  was  the  first  and  best 
lien  on  the  share  and  interest  of  Robert  A.  Moormann  in  the  es- 
tate sought  to  be  partitioned  in  said  cause  No.  121778 ;  that  said 
Robert  A.  Moormann  elected  to  take  the  premises  described  in 
the  petition  in  the  case  at  bar  at  the  appraised  value  thereof,  but 
no  deed  of  conveyance  was  ever  made  to  him  by  the  sheriff  of 
Hamilton  county  for  said  premises  as  provided  by  Section  5763, 
Revised  Statutes,  that  said  premises  were  advertised,  appraised 
and  sold  on  the  decree  entered  in  said  cause  No.  121778  on  the 
cross-petition  of  Jane  F.  T.  Sargent  on  January  9,  1904,  long 
after  the  proceedings  in  partition  had  been  fully  determined  and 
the  cause  closed  as  to  the  partition  proceedings;  and  that  the 
defendant,  Minnie  Korte,  purchased  said  premises  at  said  sale  for 
the  sum  of  $3,575  and  received  her  deed  from  the  sheriff  for  said 
premises  as  before  stated. 

The  question  presented  to  the  court  on  this  state  of  facts  is, 
whether  or  not  the  defendant  should  have  specific  performance  of 
the  contract  against  the  plaintiff,  and  if  not  should  the  plaintiff 
have  judgment  against  the  defendant  for  the  sum  of  $100  paid 
on  account  of  th^  purchase  price  of  the  property. 

It  is  a  settled  and  invariable  rule  of  equity  that  a  purchaser 
shall  not  be  compelled  by  a  decree  of  court  in  a  suit  for  specific 
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performance  to  accept  a  doubtful  title.  It  has  been  said  that  the 
title  which  a  purchaser  is  compelled  to  take  ought,  like  Caesar's 
wife,  to  be  free  from  suspicion ;  although  in  some  cases  the  rule 
has  not  been  enforced  with  quite  that  degree  of  strictness.  Sec- 
tion 378,  Bispham's  Principles  of  Equity;  Maupin,  Market. 
Tit.,  705,  et  seq. 

The  proceedings  in  cause  No.  121778  in  this  court  whereby  de- 
fendant acquired  title  to  the  property  involved  in  the  case  at 
bar  are  open  to  the  same  objection  as  thfe  proceedings  in  the 
recent  case  decided  by  the  Supreme  Court,  Southward  v.  Jamison^ 
66  Ohio  St.,  290,  and  in  the  opinion  of  this  court,  under  the  rule 
there  laid  down,  the  title  of  the  defendant,  Minnie  Korte,  to  the 
property  involved  in  the  case  at  bar  is  to  say  the  least  doubtful 
and  not  marketable,  because  of  the  failure  to  notify  Robert  A. 
Moormann  or  to  cause  summons  to  issue  for  him  on  the  cross-pe- 
tition of  Jane  F.  T.  Sargent,  there  being  no  entry  of  appeiaranee 
by  him  nor  any  answer  to  said  cross-petition.  The  court  does 
not  deem  it  necessary  to  cite  any  other  authority  on  this  proposi- 
tion, as  that  case  is,  to  the  mind  of  the  court,  on  all  fours  with 
the  case  at  bar. 

Furthermore,  the  description  of  the  property  in  the  contract 
is  so  uncertain  that  a  court  of  equity  ought  to  hesitate  before 
decreeing  specific  performance.  There  i^  nothing  in  the  contract 
to  indicate  where  the  property  is  located  except  the  place  where 
the  contract  is  dated  ** Cincinnati,  Ohio.'*  The  dimensions  of  the 
lot  are  not  given  nor  any  lot  number,  and,  in  fact,  no  sufficient  in- 
formation to  enable  the  court  to  designate  with  any  degree  of  cer- 
tainty what  property  the  purchaser  shall  accept  from  defendant 
without  the  aid  of  extraneous  testimony.  It  may  be  claimed  that 
the  maxim.  Id  cerium  est  quod  cerium  reddi  potest,  applies  to 
the  description  and  that  parol  evidence  is  admissible  to  show 
where  the  property  is  located  and  the  description  and  boundaries 
thereof.  The  great  weight  of  authorities  is  to  the  effect  that 
specific  performance  of  a  written  contract  with  a  parol  variation 
will  not  be  enforced.  This  means  that  if  there  has  been  omitted 
from  the  contract  a  material  matter  it  can  not  be  supplied  by  oral 
evidence.  The  ordinary  principle  of  evidence  in  regard  to  con- 
tracts which  have  been  reduced  to  writing,  is  that  the  intention  of 
the  parties  is  to  be  gathered  solely  from  the  written  agreement, 
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and  that  no  evidence  can  be  admitted  to  show  any  verbal  qualifica- 
tion of  the  writing.  Cases  of  fraud  and  mistake  are  the  only 
exception  to  the  rule.    Bispham's  Equity,  Section  381. 

In  26  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  129,  this  doctrine  is 
laid  down  and  supported  by  numerous  authorities. 

**It  is  well  settled  in  an  action  for  specific  performance  that 
parol  evidence  is  admissible  to  identify  the  property  conveyed, 
where  this  involves  merely  the  application  of  an  adequate  descrip- 
tion of  the  subject-matter  intended. 

**The  rule  is  otherwise  where  an  insufficient  description  is  given 
or  where  there  is  no  description.  The  courts,  it  has  been  held, 
never  receive  parol  evidence  both  to  describe  the  land  and  then 
apply  the  description." 

This  is  what  the  court  would  be  called  upon  to  do  in  the  case 
at  bar  if  specific  performance  were  to  be  decreed.  See  case  cited 
under  text  in  26  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  129;  Pomeroy, 
Spec.  Perf.,  159-161. 

Furthermore,  the  evidence  in  the  case  shows  that  no  tender  of 
a  deed  was  made  by  the  defendant  nor  was  a  demand  made  for 
the  purchase  money  until  a  month  after  this  suit  was  commenced, 
and  under  the  authorities  it  is  apparent  that  the  cross-petition 
set  up  a  claim  not  matured  at  the  time  the  suit  was  commenced ; 
and  that  only  such  actions  can  be  set  up  by  counter-claim  or  set 
off  as  could  have  been  sued  upon  at  the  time  the  action  was  com- 
menced. No  tender  or  demand  having  been  made  before  the 
suit  was  commenced,  the  court  is  of  the  opinion  that  there  is 
grave  doubt  as  to  whether  or  not  the  defendant  by  way  of  cross- 
petition  can  counter-claim  on  a  cause  of  action  that  accrued  after 
the  suit  was  commenced.  See  Bates,  PL  &  Pr.  (new  ed.),  379, 
573,  and  cases  there  cited.  Carney  v.  Taylor,  4  Kan.,  178; 
Burckle  v.  Eckhart,  3  N.  Y.,  132. 

Inajsmuch  as  specific  performance  is  not  to  be  decreed  as  a  mat- 
ter of  right,  but  rests  in  the  sound  discretion  of  the  court,  I  am 
of  the  opinion  that  the  specific  performance  of  the  contract  in- 
volved in  the  case  at  bar  ought  not,  and  can  not,  without  the  aid 
of  parol  evidence,  be  decreed.  The  judgment  of  the  court  there- 
for will  be  a  dismissal  of  the  cross-petition  at  defendant's  costs 
and  a  judgment  for  plaintiff  for  the  sum  of  $100  with  interest 
from  July  10,  1908,  and  costs.    Let  a  decree  be  so  entered. 
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AVOIDANCE  or  RELEASE  UNDER  CLAIM  FOR.  PERSONAL 

INJURIES. 

Common  Pleas  Court  of  Summit  County. 
Harvey  Conrad  v.  Keller  Brick  Co.* 

Decided,  April  Term,  1907. 

•Negligence — Proximate  Cause  Notwithstanding  Contributory  Negligence 
— Release — Avoidance  of — Tender  Back  of  Money  Received  is  a 
Prerequisite  to  a  8uit  for  Damages. 

1.  Irrespective  of  carelessness  on  the  part  of  plaintiff  in  immediately 

stepping  to  a  place  of  safety  after  removing  an  obstruction  from  a 
clay  granulating  machine  operating  several  revolving  knives,  the 
negligence  of  the  defendant's  foreman,  who  had  charge  of  the  levers 
and  was  in  a  position  to  observe  the  plaintiff's  danger,  in  starting 
the  machine  without  other  warning  than  "Look  Out,"  and  before 
the  plaintiff  had  gotten  away  from  his  place  of  danger,  constitutes 
the  proximate  cause  of  the  injury. 

2.  A  tender  back  of  money  received   in   release  of  liability   for  per- 

sonal injuries  is  prerequisite  to  repudiation  of  the  contract  of  re- 
lease, and  notwithstanding  the  release  may  have  been  obtained 
by  the  grossest  fraud,  the  defendant  must  be  put  in  statu  quo  be- 
fore an  action  for  damages  for  the  injuries  sustained  can  be  brought. 

K.  M,  Smith  and  J.  A.  H.  Myers,  for  plaintiffs. 
MusseVy  Kimber  &  Huffman  and  L.  B.  Bacon,  contra. 

Heard  on  motion  for  judgment  on  the  pleadings. 

Plaintiff  alleges  in  his  petition  the  incorporation  of  defendant 
under  the  laws  of  Ohio,  its  being  engaged  in  the  manufacture  of 
brick  at  Cuyahoga  Falls,  Summit  county,  Ohio,  and  his  employ- 
ment by  it  as  a  common  laborer  for  several  years  prior  to  and 
on  August  9,  1905,  the  date  of  his  injury. 

**  Plaintiff  further  says  that  among  the  machines  and  Jippli- 
ances  in  use  in  said  plant,  on  said  ninth  day  of  August,  1905,  and 
for  a  long  time  prior  thereto  were  the  following:     a  plug  mill, 

♦Affirmed  by  the  Circuit  Court;  reported,  12  C.  C— N.  S.,  — ;  Circuit 
Court  affirmed  by  the  Supreme  Court  without  report,  Conrad  v. 
Brick  Co..  80  Ohio  State. 
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consisting  of  a  metallic  trough  about  two  feet  in  width,  two 
and  one-half  feet  high,  and  eight  feet  long,  open  at  one  end 
within  which  a  shaft  extended  the  entire  length  thereof,  having 
knives  attached  to  said  shaft  in  such  manner  that  when  said 
shaft  was  made  to  revolve  by  applying  power  to  a  large  cog 
wheel  fastened  to  said  shaft  just  outside  the  closed  end  of  said 
trough  the  clay  deposited  in  said  trough  was  ground  up  and 
forced  toward  and  out  of  the  open  end  of  said  trough  and  fel»- 
between  two  horizontal  and  parallel  metallic  rolls,  which,  when 
in  operation,  revolved  together  in  such  a  manner  as  to  still  Tur- 
ther  crush  and  pulverize  said  clay.  There  was  also  an  endless 
belt  about  eighteen  inches  wide  and  thirty  feet  long  which  passed 
over  pulleys,  one  of  which  was  situated  just  above  the  east  edge 
of  the  trough  of  said  plug  mill  near  the  closed  end  thereof,  in 
such  manner  that  when  said  belt  was  in  operation  clay  couid  be 
and  was  conveyed  upon  the  surface  thereof  to  and  deposited  in 
said  plug  mill. 

**  Plaintiff  further  says  that  said  plug  mill  and  said  rolls  wen* 
so  constructed  as  to  act  independently  of  each  other,  and  were 
controlled  in  their  action  by  means  of  two  separate  and  distinct 
levers  situated  near  the  open  end  of  said  plug  mill;  that  said 
belt  could  be  operated  only  when  said  plug  mill  was  in  motion, 
but  that  said  plug  mill  could  be  operated  without  operating  said 
belt,  and  that  the  action  of  said  belt  was  controlled  by  meaas 
of  a  third  lever  situated  in  close  proximity  of  the  levers  »vhich 
controlled  the  action  of  the  plug  mill  and  rolls  as  aforesaid. 

**  Plaintiff  says  that  for  a  long  time  prior  to  said  ninth  day 
of  August,  1905,  he  had  ordinarily  been  employed  during  the 
forenoon  of  each  day,  in  picking  stones  out  of  said  plug  mill 
and  said  rolls,  which  had  been  deposited  therein  along  with  the 
clay  aforesaid,  in  order  to  prevent  injury  to  said  machines,  and 
that  he  was  so  employed  on  the  morning  of  said  ninth  day  of 
August,  1905;  and  plaintiff  says  that  in  the  doing  of  said 
work,  or  of  any  work  pertaining  to  the  operation  of  the  ma- 
chines and  appliances  aforesaid,  he  was  under  the  control  and 
direction  of  one  William  Keller,  who  had  charge  and  general 
management  of  that  portion  of  said  plant  in  which  said  ma- 
chines were  located. 

*' Plaintiff  further  says  that  at  about  11  o'clock  a.  m.,  on  said 
ninth  day  of  August,  1905,  the  said  machines  and  appliances  not 
then  being  in  operation,  said  William  Keller  directed  plaintiff  to 
assist  him  in  placing  a  new  knife  upon  the  shaft  of  said  plug 
mill  in  place  of  one  which  had  been  damaged;  that  plaintiff 
thereupon  did  assist  said  Keller  in  placing  said  knife  upon  said 
shaft,  and  that  as  soon  as  the  same  had  been  placed  thereon, 
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said  Keller  stepped  to  the  lever  which  controlled  said  plug  mill, 
as  aforesaid,  and  started  said  mill  in  motion,  while  plaintiff  re- 
mained in  (the  position  which  he  was  then  occupying,  namely, 
with  his  right  foot  upon  the  west  rim  of  the  trough  of  said  plug 
mill  and  his  left  knee  upon  the  upper  surface  of  said  belt  at  the 
point  where  it  passed  over  the  pulley  located  just  above  the  east 
rim  of  the  trough  of  said  plug  mill,  as  aforesaid,  in  order  that 
he  might  watch  the  operation  of  said  mill;  and  plaintiff  says 
that  said  Keller  knew  that  plaintiff  was  occupying  the  position 
aforesaid  at  the  time  said  Keller  started  said  plug  mill  in  motion, 
and  further  says  that  plaintiff  was  in  plain  view  of  said  Keller 
during  all  the  time  which  elapsed  from  that  time  until  plaintiff 
was  injured  as  hereinafter  set  forth. 

**  Plaintiff  further  says  that  soon  after  said  plug  mill  had  been 
started  in  motion,  as  aforesaid,  he  discovered  a  stone  in  the  bot- 
tom of  said  trough  near  the  upper  or  closed  end  thereof,  and  at 
once  gave  to  said  Keller  the  usual  signal,  by  holding  up  his  hand, 
to  stop  the  operation  of  said  plug  mill ;  that  said  Keller  there- 
upon did  stop  said  mill ;  and  that  plaintiff,  as  soon  as  said  mill 
was  stopped,  bent  over  and  with  his  right  hand  reached  down 
into  the  plug  mill  between  the  knife  aforesaid  and  secured  said 
stone,  and  had  scarcely  straightened  up  and  tossed  said  stone  to 
one  side  when  said  Keller  called  **Look  out,*'  and  at  the  same 
instant  started  both  said  plug  mill  and  said  belt  in  motion  by 
pulling  the  levers  which  controlled  the  same,  said  plaintiff's 
left  leg  was  by  the  sudden  starting  of  said  belt,  thrown  into  said 
plug  mill  and  was  crushed  and  mangled  by  the  knives  thereof  to 
such  an  extent  that  it  was  necessary  to  amputate  the  same,  and 
plaintiff  was  at  once  taken  to  the  Akron  City  Hospital  where 
said  left  leg  was  shortly  afterward  cut  off  at  a  point  a  few  inches 
below  the  knee. 

**  Plaintiff  further  says  that  said  Keller  negligently  and  care- 
lessly started  said  belt  and  plug  mill  in  motion  without  being 
notified  by  the  plaintiff  that  plaintiff  was  ready  to  have  said 
Keller  start  the  same,  and  without  giving  the  plaintiff  any  suffi- 
cient notice  that  he  was  about  to  start  the  same,  and  without  giv- 
ing to  plaintiff  any  notice  whatever  that  he  was  about  to  start 
said  belt  in  motion,  or  any  opportunity  to  get  off  said  belt  be- 
fore the  same  was  started,  and  at  a  time  when  he  and  said  Keller 
knew,  or  by  the  exercise  of  ordinary  care  would  have  known,  that 
plaintiff  was  in  a  position  such  that  serious  injury  would  be 
likely  to  result  to  plaintiff  from  the  starting  of  said  belt  and 
plug  mill,  as  aforesaid. 

**  Plaintiff  further  says  that  the  injuries  sustained  by  him,  by 
being  caught  and  mangled  in  said  plug  mill  as  aforesaid,  were 
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caused  wholly  by  the  negligence  of  the  defendant  and  its  agent, 
the  said  William  Keller,  as  above  set  forth. 

*  *  Plaintiff  further  says  that  as  a  result  of  the  injuries  received 
by  him  as  aforesaid  he  has  lost  his  foot  and  the  lower  portion  of 
his  left  leg  from  a  point  a  few  inches  below^  .the  knee ;  that  at  the 
point  where  said  leg  was  amputated  the  same  is  yet  sore  and  un- 
healed ;  that  by  reason  of  said  injuries  his  general  health  has 
been  seriously  and  permanently  impaired;  that  by  reason  of 
said  injuries  he  has  been  made  to  endure  severe  and  continuous 
physical  and  mentAl  pain,  and  will  be  compelled  to  endure  such 
pain  for  an  indefinite  period  of  time  in  the  future ;  that  because 
of  said  injuries  he  has  required  and  yet  required  constant  care, 
nursing  and  attenition,  and  will  continue  to  require  such  care 
for  a  considerable  period  of  time  in  the  future;  that  at  the 
time  of  receiving  said  injuries  he  was  fifty-five  years  of  age  and 
was  in  good  health,  and  was,  and  for  a  long  time  prior  thereto 
had  been,  steadily  employed  and  earning  wages  of  $1.70  per  day; 
and  that  since  receiving  said  injuries,  and  by  reason  thereof  he 
has  been  unable  to  perform  any  work  whatever,  and  has  thereby 
already  suffered  a  loss  in  wages  amounting  to  $130;  that  by 
reason  of  said  injuries  he  will  be  unable  hereafter  to  perform  his 
usual,  or  any  other  ordinary  labor;  and  that  in  all  the  premises 
he  has  sustained  damages  in  the  sum  of  $20,000,  for  which  he 
prays  judgment  against  defendant.'* 

Defendant  answering  the  above  petition  after  admitting  its 
incorporation  and  business  and  its  employment  of  plaintiff  as 
stated,  says: 

**It  further  admits  that  on  said  August  9,  1905,  and  for  a 
long  time  prior  thereto,  it  has  had  among  the  machines  and  ap- 
pliances in  its  said  brick  plant  a  machine  known  as  a  granulator, 
but  incorrectly  called  in  plaintiff's  petition  a  *plug  mill/  and 
that  the  description  contained  in  plaintiff's  petition  of  said 
granul»tor  or  machine  is  substantially  correct;  that  connected 
with  said  granulator  and  used  therewith  was  an  endless  belt 
of  about  the  width  and  length  as  set  forth  in  plaintiff's  petition, 
and  that  the  same  was  used  for  the  purpose  of  conveying  clay  or 
earth  to  said  granulator. 

''This  defendant  further  admits  that  on  said  August  9,  1905. 
and  for  a  long  time  prior  thereto,  plaintiff  had  ordinarily  been 
employed  during  the  morning  of  each  day  in  picking  stones  off  of 
said  granulator  and  the  rolls  connected  therewith,  and  which 
stones  had  been  deposited  therein  along  with  the  clay  aforesaid, 
in  order  to  prevent  injury  to  said  machines. 
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''This  defendant  admits  that  plaintiff,  at  the  date  set  forth  in 
bis  petition,  stood  with  his  right  foot  upon  the  west  rim  of  the 
trough  of  said  granulator  with  his  left  knee  upon  the  upper 
surface  of  said  belt,  at  or  near  the  point  where  it  passed  over  the 
pulley  located  just  above  the  east  rim  of  the  trough  of  said 
granulator,  as  described  in  plaintiff's  petition.  This  defendant 
admits  that  plaintiff's  left  leg  was  caught  in  said  granulator 
and  the  same  was  injured,  necessitating  amputation  thereof  a 
few  inches  below  the  knee,  and  that  by  reason  thereof  plaintiff 
suffered  physical  and  mental  pain,  and  that  by  reason  of  said 
injury,  plaintiff  required  care,  nursing  and  attention,  and  that 
at  said  time  plaintiff  was  fifty-five  years  of  age,  in  fairly  good 
health  and  was  earning  the  ordinary  wages  for  men  of  his  capacity 
to-wit,  about  the  sum  of  $1.70  per  day. 

**For  a  second  defense  to  plaintiff's  petition,  defendant  here 
refers  to  and  makes  a  part  thereof,  all  the  allegations,  aver- 
ments and  denials  of  its  first  defense,  as  fully  as  if  again  and  at 
length  herein  rewritten,  and,  further  answering  and  for  a  sec- 
ond defense,  says  that  if  this  defendant  is  chargeable  with  the 
negligent  acts  complained  of  in  plaintiff's  petition,  a  fact  which 
this  defendant  wholly  denies,  nevertheless  the  said  plaintiff  ought 
not  to  maintain  his  action  for  that,  after  the  injury  received  by 
the  plaintiff,  he  permitted  and  requested  the  defendant  to  pay 
the  expenses  incurred  by  plaintiff  in  and  about  the  attention,  care 
and  nursing,  including  medical  and  surgical  services  incident  to 
said  injuries,  and  amounting  to,  in  the  aggregate,  over  $184; 
and  that  thereafter,  to-wit,  on  or  about  September  8,  1905,  the 
plaintiff,  also  received  and  accepted  from  this  defendant,  as  a 
full  and  complete  settlement  and  release  for  all  claims  for  dam- 
ages and  expenses  against  this  defendant  and  arising  from  such 
injury,  the  further  sum  of  $275  with  full  knowledge  upon  the 
part  of  plaintiff  that  he  was  not  bound  to  accept  the  same,  but 
that  in  so  doing  he  released  this  defendant  from  all  claims 
for  damages  against  it  arising  from  the  injuries  set  forth  in  his 
petition,  and  thereupon  and  in  consideration  of  the  payment  of 
this  defendant  of  said  sums  and  on  or  about  the  said  September 
8,  1905,  he  executed  and  delivered  to  this  defendant  his  certain 
receipt  and  release  in  that  behalf,  in  writing,  as  follows,  to-wit : 

**  *In  consideration  of  the  sum  of  two  hundred  and  seventy- 
five  dollars  ($275)  to  me  in  hand  paid  by  the  Keller  Brick  Com- 
pany of  Cuyahoga  Palls,  Ohio,  I  do  hereby  release  and  forever 
discharge  said  the  Keller  Brick  Company  from  any  and  all  ac- 
tions, claims  and  demands  for,  upon  or  by  reason  of  any  dam- 
ages, loss  or  injury  which  heretofore  have  been  or  which  here- 
after may  be  sustained  by  me  in  consequence  of  any  injury  which 


542  sum:\iit  county  common  pleas. 

Conrad  v.  Keller  Brick  Co.  ( VoL  VIII,  N.  8. 

I  received  at  the  plant  of  the  Keller  Brick  Company,  Cuyahoga 
Falls,  Ohio,  on  or  about  the  ninth  day  of  August,  1905.  It  is 
further  agreed  and  understood  that  the  payment  of  said  sum  of 
two  hundred  and  seventy -five  dollars  ($275)  is  not  to  be  construed 
as  an  admission  on  the  part  of  said  the  Keller  Brick  Company 
of  any  liability  whatever  in  consequence  of  said  accident  or  the 
injury  to  me.' 

*'  [Duly  verified  and  witnessed.] 

**And  this  defendant  avers  that  by  reason  of  the  facts  and 
things  set  forth  in  this,  its  second  defense,  plaintiff  released  this 
defendant  from  all  liability  to  him  by  reason  of  the  injuries  com- 
plained of  in  this  petition,  and  the  plaintiff  is  now,  by  reason  of 
the  matters  and  things  set  forth  in  this,  ist  second  defense,  es- 
topped from  asserting  any  claim  for  the  matters  and  things  com- 
plained of  in  this  petition  against  this  defendant. 

**For  a  third  defense  to  plaintiff's  petition,  this  defendant 
says  that  the  injuries  received  by  plaintiff  were  caused  by  his 
own  carelessness,  negligence  and  want  of  ordinary  care;  that 
this  defendant  gave  plaintiff  notice  of  its  intention  to  start  said 
machinery  and  belt  and  that  plaintiff  was  negligent  and  care- 
less in  failing  to  remove  his  limbs  and  body  from  said  belt  after 
receiving  such  notice,  and  that  he  was  guilty  of  gross  carelessness 
and  negligence  in  placing  his  right  foot  upon  the  side  of  said 
mill  and  in  placing  his  left  foot  and  knee  upon  said  belt  at  the 
time  and  in  the  manner  described  in  plaintiff's  petition,  and 
that  whatever  injury  plaintiff  received  as  in  his  petition  set 
forth,  his  own  carelessness,  negligence  and  want  of  ordinary 
care  contributed  thereto  as  herein  set  forth." 

Plaintiff  in  reply  to  such  answer  *' denies  each  and  every 
allegation,  averment  and  statement  in  said  amended  answer 
contained,  except  those  which  are  hereinafter  admitted  to  be 
true  or  qualified. 

**For  a  further  reply  to  the  'second  defense'  of  said  amended 
answer,  plaintiff  denies  that  he  permitted  and  requested  the 
defendant  to  pay  the  expenses  incurred  by  plaintiff  in  and  about 
the  attention,  care  and  nursing,  incHiding  medical  and  surgical 
services  incident  to  said  injuries,  and  says  that  if  defendant  has 
expended  any  sum  of  money  whatever,  in  payment  for  nursing, 
care,  attention  or  medical  services  furnished  to  plaintiff,  incident 
to  said  injuries,  as  to  which  plaintiff  has  no  knowledge,  such  ex- 
penses were  contracted  for  and  incurred  by  defendant,  and  not 
by  plaintiff,  and  that  plaintiff  w^as  never  consulted  by  defendant 
in  regard  to  the  incurring  of  said  expenses,  or  to  the  payment 
thereof. 


NISI  PRIUS  REPORTS— NEW  SERIES.  548 

1909.]  Conrad  v.  KeUer  Brick  Ca 

"PlaintiflF  further  denies  that  thereafter,  to- wit  on  or  about 
September  8,  1905,  plaintiff  a^so  received  and  accepted  from  de- 
fendant as  a  full  and  complete  settlement  and  release  for  all 
claims  for  damages  and  expenses  against  defendant  and  arising 
from  such  injury,  the  further  sum  of  $275,  and  denies  that  he 
ever  received  said  sum,  or  any  sum  whatever,  from  defendant 
on  account  of  said  injuries,  and  further  denies  that  by  reason 
of  the  payment  to  him  of  said  sum  of  $275  he  released  defend- 
ant from  all  claims  for  damages  against  it  arising  from  the  in- 
juries set  forth  in  his  petition. 

**  Plaintiff  admits  that  on  said  eighth  day  of  September,  1905, 
the  sum  of  $275  was  paid  to  him,  and  that  he  signed  what  he 
understood  to  be  a  receipt  for  said  payment.  But  plaintiff  de- 
nies that  said  payment  was  made  to  him  by  the  defendant,  and 
denies  that  he  ever  knowingly  signed  any  paper  w^riting  which 
released,  or  purported  to  release  the  defendant  from  liability 
on  account  of  the  injuries  received  by  plaintiff  as  set  forth  in 
his  petition.  And  plaintiff  says  that  if  he  signed  the  receipt 
and  release  of  which  defendant's  amended  answer  purports  to 
set  forth  a  copy,  he  signed  the  same  without  understanding  the 
true  import  and  meaning  thereof,  and  his  signature  thereto  was 
obtained  by  deceit  and  fraud  practiced  on  him,  as  hereinafter 
set  forth. 

**  Plaintiff  says,  that  on  the  eighth  day  of  September,  1905,  he 
was  yet  detained  at  the  Akron  City  Hospital  by  reason  of  the 
injuries  received  by  him  as  set  forth  in  his  petition,  and  was  iii 
a  weakened  physical  condition  as  a  result  of  said  injuries ;  that 
his  mental  faculties  have  ever  been  dull  and  weak,  and  on  said 
eighth  day  of  September,  1905,  were  more  than  ordinarily  dull 
and  weak  by  reason  of  his  weakened  physical  condition  and  of 
the  suffering  which  he  had  been,  and  then  was,  compelled  to  en- 
dure ;  that  about  the  middle  of  the  forenoon  on  said  eighth  day 
of  September,  1905,  he  was  sitting  propped  with  pillows,  in  a 
wheel  chair  in  one  of  the  rooms  of  said  hospital,  when  word  was 
brought  to  him  by  one  of  the  hospital  attendants  that  some  per- 
son desired  to  see  him  in  an  adjoining  room ;  that  he  thereupon 
wheeled  his  chair  into  the  adjourning  room,  and  met  there  a 
gentleman  whom  he  had  never  seen  before,  who  introduced  him- 
self to  plaintiff  as  a  Mr.  Bacon,  and  asked  plaintiff  if  plaintiff's 
name  was  Conrad,  and  if  plaintiff  was  the  person  who  was  in- 
jured at  the  plant  of  the  Keller  Brick  Company,  to  which  ques- 
tions plaintiff  gave  affirmative  replies.  Said  Bacon  then  asked 
some  further  questions  as  to  how  the  accident  occurred,  and  as  to 
how  much  wages  plaintiff  was  getting  at  the  time  the  accident 
occurred,  and  then  appeared  to  do  some  figuring  upon  a  paper, 
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after  which  said  Bacon  stated  to  plaintiff  that  he  represented  an 
insurance  company  with  which  the  Keller  Brick  Company  had 
an  arrangement  or  contract  in  force  at  the  time  of  the  accident 
whereby  the  employes  of  said  brick  company  were  insured  to 
some  extent  against  accidents,  and  that  by  reason  of  such  ar- 
rangement, plaintiff  was  entitled  to  receive  from  the  insurance 
company  which  he.  the  said  Bacon,  represented,  insurance  bene- 
fits amounting  to  the  sum  of  $275,  and  further  said  that  he 
would  be  ready  to  pay  over  to  plaintiff  that  amount  of  money 
in  payment  of  such  benefits,  as  soon  as  he  could  prepare  the 
proper  receipt  for  such  payment,  if  plaintiff  were  willing  to  re- 
ceive said  amount  in  full  payment  of  the  insurance  benefits  so 
due  to  him,  and  to  sign  a  receipt  therefor,  which  plaintiff  then 
expressed  his  willingness  to  do. 

**  Plaintiff  further  says  that  said  Bacon  thereupon  left  the 
hospital  saying  that  he  would  prepare  a  receipt  and  return  in  a 
short  time,  would  then  pay  over  the  money;  that  said  Bacon 
did  return  about  an  hour  later,  bringing  with  him  a  gentle- 
man who  was  also  a  stranger  to  plaintiff  and  at  once  handed  to 
plaintiff  said  sum  of  $275,  and  a  paper  which,  as  plaintiff  re- 
members, appeared  to  be  typewritten,  and  which  said  Bacon  said 
was.  a  receipt  of  which  he  had  spoken,  and  which  said  Bacon 
thereupon  requested  plaintiff  to  sign,  at  the  same  time  indicating 
to  plaintiff  the  places  in  which  he  wished  plaintiff  to  sign  the 
same,  and  plaintiff  s^ys  that  he  did  thereupon  sign  said  paper 
in  the  places  so  indicated  to  him. 

**  Plaintiff  further  says  that  after  signing  his  name  to  said 
paper  as  afore^id,  the  gentleman  who  came  with  Mr.  Bacon 
asked  plaintiff  as  to  whether  or  not  plaintiff  acknowledged  his 
signing  of  said  paper  to  be  his  free  act  and  deed,  but  says  that 
no  question  as  to  whether  or  not  he  had  read  said  paper  was 
either  asked  of,  or  read  to  him,  and  that  he  did  not  make  any 
statement  to  said  gentlemen,  or  either  of  them,  to  the  effect  that 
he  had  read  said  paper;  that  he  did  not  read  said  paper,  and 
could  not  read  the  same  as  he  has  never  learned  to  read  even 
the  simplest  words  without  assistance;  and  that  he  signed  said 
paper  relying  upon  the  statements  made  to  him  by  Mr.  Bacon 
as  above  set  forth,  believing  that  said  paper  was  simply  a  re- 
ceipt for  the  payment  to  him  by  an  insurance  company  of  in- 
surance benefits  to  which  he  was  entitled. 

*' Plaintiff  further  says  that  at  and  prior  to  the  time  of  the 
payment  to  him  of  said  sum  of  $275,  he  was  not  informed  by 
anything  said  or  read  to  him  or  in  any  manner  whatever  that 
the  Keller  Brick  Company  was  making  such  payment,  or  that 
said  payment  was  intended  to  have  any  effect  whatever  in  the 
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way  of  releasing  said  briek  company  from  liability  for  the  in- 
juries which  plaintiff  had  received,  or  that  the  paper  which 
plaintiff  signed  as  aforesaid  purported  to  release  said  brick  com- 
pany from  any  liability  for  such  injuries;  and  further  says  that 
if  he  had  been  informed  that  said  payment  was  being  made  for 
the  purpose  of  making  settlement  of  plaintiff's  claim  against 
said  brick  company,  on  account  of  said  injuries,  or  that  the 
paper  which  plaintiff  signed  as  aforesaid  purported,  or  was  in- 
tended, to  release  said  brick  company  from  any  liability  to 
plaintiff,  plaintiff  would  have  refused  to  accept  said  money,  and 
would  have  refused  to  sign  said  paper;  that  his  acceptance  of 
said  money  was  induced  and  his  signature  to  said  paper  was  pro- 
cured by  the  deceit  and  fraud  practiced  upon  him,  as  aforesaid. 
**  Plaintiff  therefore  denies  that  the  receipt  by  him  of  said 
sum  of  money  and  the  signing  by  him  of  said  alleged  release  un- 
der the  circumstances  above  described,  in  any  way  operated  to 
release  defendant  from  its  liability  to  plaintiff  or  to  estop  plaint- 
iff from  ascertaining  his  claim  for  the  matters  and  things  com- 
plained of  in* his  petition  against  defendant." 

The  jury  duly  impanneled  and  sworn,  the  defendant  moved  the 
court  for  a  judgment  on  the  pleadings. 

Doyle,  J.  (orally). 

The  solving  of  this  matter  is  not  unattended  with  difficulties 
by  any  means,  and  this  is  a  pretty  short  time  to  give  to  settling 
such  important  matters  as  these.  An  inferior  court  has  too 
much  to  do  to  consider  the  matter  long  and  delay  other  parties 
who  are  on  hand  to  have  their  matters  adjudicated. 

1  have  taken  up  the  matter  first  on  the  two  questions  as  to 
whether  there  is  a  cause  of  action  stated  in  the  petition,  and 
whether  there  are  allegations  in  the  petition  showing  that  there 
was  contributory  negligence  on  the  part  of  the  plaintiff. 

I  am  satisfied  that  there  are  facts  set  up  in  the  petition  suffi- 
cient to  constitute  a  cause  of  action.  Of  course  there  are  al- 
legations there  showing  what,  to  my  mind,  is  negligence  on  the 
part  of  this  plaintiff  in  a  certain  way.»  I  regard  it  as  careless 
for  the  plaintiff,  after  he  got  the  stone  out  of  this  trough  where 
the  shaft  with  the  knives  placed  on  it  revolved,  to  keep  his 
knee  on  the  belt.  It  would  have  been  a  wise  precaution  to  have 
immediately  got  out  of  that  position. 
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But  the  defendant's  foreman  had  control  of  the  levers  which 
started  that  machinery.  So  far  as  the  allegations  of  the  peti- 
tion are  concerned,  he  knew  this  man  was  occupying  that  posi- 
tion ;  he  was  in  a  position  where  he  could  see  whether  the  plaint- 
iff had  got  off  or  removed  himself  from  that  position,  and  with 
no  other  warning  than  a  call  and  pulling  of  the  lever,  he  started 
the  machinery  and  brought  on  the  accident.  We  must  assume 
for  the  purposes  of  this  motion  that  these  allegations  are  true, 
because  we  are  passing  on  the  sufficiency  of  the  petition,  and  not 
taking  into  consideration  the  facts  that  may  be  proven. 

The  facts  set  out  in  this  petition,  however,  give  us  a  situa- 
tion of  the  case  under  which  it  seems  to  me  that  it  was  the  duty 
of  the  defendant's  foreman  to  have  seen  that  the  plaintiff  was 
out  of  danger  before  he  pulled  the  lever.  So  that  his  negligence 
was  the  proximate  cause  of  the  injury.  If  that  were  the  only 
matter  in  this  case,  I  s}iould  be  disposed  to  let  the  rfsase  go  to  the 
jury. 

Now  I  come  to  the  question  whether  it  was  plaintiff's  duty,  be- 
fore making  the  defense  that  he  does  to  the  aflSrmatiye  matter 
set  out  in  the  second  ground  of  defense  of  the  defendant,  to  have 
tendered  back  the  money  that  was  paid  him.  The  reply  is  very 
skillfully  drawn,  there  is  no  question  about  that.  A  master 
hand  has  drafted  the  reply,  and  I  doubt  whether  the  like  of  it 
can  be  found  anywhere  in  the  books.  I  don't  believe  any  other 
reply  could  have  been  made  to  make  more  trouble  for  the  de- 
fendant than  that  reply. 

The  defendant,  in  its  second  ground  of  defense,  perhaps 
might  have  got  along  without  setting  out  the  writing,  but  still 
it  isn't  necessary  to  go  into  that.  It  has  set  out  that  there  was 
a  full  settlement,  for  the  sum  of  $275,  and  says  that  thereupon, 
in  consideration  of  the  payment  by  this  defendant  of  said  sum, 
and  on  or  about  September  8,  1905,  he  executed  and  delivered 
to  this  defendant  his  certain  receipt  or  release  in  that  behalf 
in  writing  as  follows : 

**In  consideration  of  the  sum  of  $275,  to  me  in  hand  paid  by 
the  Keller  Brick  Company  of  Cuyahoga  Falls,  Ohio,  I  do  hereby 
release  and  forever  discharge  said  the  Keller  Brick  Company 
from  any  and  all  actions,  claims  and  demands  for,  upon  or  by 
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reason  of  any  damages,  loss  or  injury  which  heretofore  have 
been  or  which  hereafter  may  be  sustained  by  me  in  consequence 
of  any  injury  which  I  received  at  the  plant  of  the  Keller  Brick 
Company,  Cuyahoga  Palls,  Ohio,  on  or  about  the  ninth  day  of 
August,  1905.'' 

Now  that's  the  defense.  The  liability,  if  any,  that  the  Keller 
Brick  Company  owed  to  the  plaintiff  they  claim  was  settled  and 
adjusted  by  that  instrument — that  settlement,  and  evidenced 
by  that  instrument. 

The  reply  contains  a  general  denial  of  each  of  the  allegations 
in  that  answer,  not  admitted  to  be  true  or  qualified.  It  is  broad 
enough  to  cover  the  allegations  there  of  the  execution  of  that  in- 
strument. 

Now  as  to  the  qualification.  He  denies  in  this  reply  that  he 
received  and  accepted  from  the  defendant  as  a  full  and  complete 
settlement  and  release  for  all  claims  for  damages  and  expenses 
against  defendant  arising  from  said  injury,  for  the  further  sum 
of  $275,  and  so  forth,  while  he  admits  that  on  the  eighth  of 
September,  1905,  the  sum  of  $275  was  paid  to  him,  and  that  he 
signed  what  he  understood  to  be  a  receipt  for  said  payment,  he 
denies  that  said  payment  was  made  to  him  by  the  defendant,  or 
that  he  ever  knowingly  signed  any  paper  writing  that  released 
or  purported  to  release  the  company  from  liability  for  the  in- 
jury received  by  plaintiff  as  set  forth  in  his  petition. 

The  plaintiff  says  that  if  he  signed  the  receipt  and  release, 
and  by  the  way,  there  is  no  denial  of  the  signing  of  this  paper, 
except  that  general  denial  by  this  reply,  plaintiff  says  that  if 
he  signed  the  receipt  and  release  of  which  defendant's  amended 
answer  purports  to  set  forth  a  copy,  he  signed  the  same  without 
understanding  the  true  import  and  meaning  thereof,  and  his  sig- 
nature thereto  w<as  obtained  by  deceit  and  fraud  practiced  upon 
him  as  hereinafter  set  forth.  He  doesn't  deny  the  probability 
or  possibility  of  the  thing  existing,  but  says  that  if  there 
existed  that  thing,  why  that  then  some  other  thing  is  connected 
with  it.  Something  necessarily  follows  from  its  existence.  He 
admits  that  there  is  a  probability  that  he  did,  and  there  isn't 
any  denial  that  he  signed  it,  but  if  he  did  sign  it  then  it  was 
signed  under  the  following  circumstances,  which  he  proceeds  to 
relate. 
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Now  what  follows  is  a  defense  to  this  settlement  evidenced 
by  this  written  instrument  set  out  in  the  defendant's  answer. 
He  says,  that  if  such  a  document  is  in  existence,  this  is  his  de- 
fense to  it.  I  don't  see  that  it  makes  a  different  situation,  than 
if  he  had  come  out  openly  and  said  that  he  did  sign  the  instru- 
ment set  forth  in  defendant's  answer,  but  that  he  signed  it  by 
reason  of  the  fraud  perpetrated  upon  him  and  then  proceeded  to 
set  up  these  things  which  constituted  the  fraud. 

So  that  it  is  different  from  the  situation  where  he  might  have 
pleaded  in  his  reply  that  this  same  indemnity  company  had  paid 
him  that  money,  and  that  they  had  paid  it  to  him  for  a  certain 
purpose — I  don't  care  what  that  purpose  might  be — and  had 
ignored  the  Keller  Brick  Company  entirely,  perhaps  set  out  that 
these  people  had  paid  this  money  on  account  of  some  liability 
that  they  owed  to  him.  He  might  have  had  accident  insurance 
of  his  own  and  received  that  money  from  them.  The  indemnity 
company  might  have  provided  him  indemnity  upon  premiums 
paid  by  the  defendant  in  fact  and  settled  with  him. 

That  isn't  the  situation  made  by  this  answer  and  this  reply. 
There  isn't  any  positive  assertion  of  any  money  paid  by  a  volun- 
teer. The  situation  is,  that  if  he  signed  the  paper  set  forth  in 
this  answer  of  the  defendant,  it  was  signed  by  reason  of  those 
representations.  That  takes  us  back  to  the  answer,  and  the  an- 
swer doesn't  show  anything  except  that  a  settlement  was  made 
with  the  defendant. 

You  have  enough  set  forth  in  the  reply  to  nullify  that  settle- 
ment if  it  was  gotten  by  fraud.  Manhattan  Life  Ins.  Co,  v. 
Burke,  69  Ohio  St.,  294,  and  Gould  v.  Bank,  86  N.  Y.,  75,  79, 
which  are  argued  out  at  length,  and  with  good  reason  would 
compel  you,  before  you  can  repudiate  that  agreement,  even  for 
the  grossest  kind  of  fraud,  to  put  the  parties  in  statu  quo,  so  that 
I  don 't  see  any  way  out  of  it  but  to  find  that  the  defendant  upon 
the  pleadings  as  I  have  them  here,  would  be  entitled  to  judg- 
ment because  of  there  having  been  a  failure  to  put  the  defend- 
ant back  in  the  position  in  which  it  was  before  it  perpetrated 
this  alleged  fraud  upon  plaintiff. 

I  know  that  upon  that  reply  a  strong  argument  can  be  made, 
because  it  has  been  made  to  support  the  position  of  the  plaintiff. 
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If  a  reviewing  court  find  his  position  correct,  it  is  better  that 
the  reviewing  court  decide  the  matter  before  this  court  goes 
through  a  two  or  three  days  trial.  I  will  therefore  sustain  the 
motion  of  the  defendant  and  render  judgment  on  the  pleadings 
in  favor  of  the  defendant. 


IMITATION  or  AN  ESTABLISHED  COMMERCIAL  NAME. 

Common  Pleas  Court  of  Hamilton  County. 

The  French  Bros.  Dairy  Co.  v.  John  Qiacin.  • 

Decided,  May,  1909. 

Unfair  Competition — In  the  Use  of  the  Word  ^'French"  as  Applied  to 
Ice  Cream — Methods  Calculated  to  Deceive — Injunction — Trade 
Names. 

Where  a  family  named  French  have  been  in  the  milk,  cream,  butter 
and  general  dairy  business  In  the  same  locality  for  a  great  number 
of  years,  and  have  always  carried  on  their  business  under  the 
name  of  French  whether  as  individuals  or  a  corporation,  and  the 
manufacture  and  sale  of  ice  cream  has  become-  an  important 
branch  of  their  business  and  has  grown  to  large  proportions,  in- 
junction will  lie  against  the  use  in  the  same  locality  of  the  name 
"French  Ice  Cream  Co."  by  one  whose  name  is  not  French  and 
whose  nationality  is  not  French,  and  whose  only  claim  of  right  to 
use  the  word  "French"  Is  based  upon  the  fact  that  his  ice  cream  Is 
made  In  a  "French  pot,"  and  the  testimony  discloses  that  prac- 
tically all  the  ice  cream  manufacturers  use  the  French  pot  process. 

Albert  Bettinger  and  Jacob  Shroder,  for  plaintiff. 
Scott  Bonham,  contra. 

QORMAK,  J. 

This  action  was  commenced  by  the  plaintiff,  a  corporation  duly 
incorporated  under  the  laws  of  Ohio,  against  the  defendant,  John 
Oiacin,  doing  an  ice  cream  business  under  the  pseudo  corporate 

♦  Affirmed  by  the  Circuit  Court;  reported,  French  Bros.  Dairy  Co.  v. 
Giacin,  12  C.  C— N.  S.,  . 
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name  of  *'The  French  Ice  Cream  Co."  in  the  city  of  Cincinnati 
and  vicinity,  to  enjoin  forever  the  defendant  from  in  any  way 
using  the  name  ** French"  in  connection  with  his,  the  defend- 
ant's, ice  cream  business,  and  for  damages  in  the  sum  of  $10,000, 
and  fpr  equitable  relief. 

The  case  is  submitted  on  the  amended  petition,  the  answer 
thereto  and  the  reply  and  upon  the  evidence  and  arguments  of 
counsel.  The  trial  of  the  cause  consumed  five  days  and  was 
most  strenuously  contested  on  the  part  of  plaintiff  and  defend- 
ant. 

The  evidence  discloses  that  the  business  of  the  plaintiff  com- 
pany was  established  in  1842  by  Thomas  French,  and  after  his 
retirement  from  active  participation  in  the  management  of  the 
business,  it  was  carried  on  for  many  years  under  the  name  of 
Thomas  French's  Sons  until,  in  1889,  the  sons  and  grandsons  of 
Thomas  French  incorporated  under  the  laws  of  Ohio,  adopting  the 
name  of  the  French  Bros.  Dairy  Company;  that  the  business 
originally  conducted  by  Thomas  French  was  that  of  a  dairy 
farm,  producing  and  selling  in  and  about  Cincinnati  milk, 
cream,  butter  and  other  dairy  products;  that  as  time  went  on 
the  business  increased  and  expanded  until  at  the  time  of  the 
commencement  of  this  action  the  plaintiff,  which  is  the  successor 
of  Thomas  French  and  Thomas  French's  Sons  in  business,  good 
will  and  reputation,  owned  and  operated  within  a  radius  of  fifty 
miles  of  Cincinnati  twenty-one  milk  stations  and  creameries 
where  it  receives  milk  from  its  own  dairies  and  from  others  who 
sell  to  it  large  quantities  of  milk  daily ;  and  from  these  stations 
the  milk,  cream,  butter,  etc.,  are  shipped  daily  in  large  quantities 
to  Cincinnati  and  sold  to  a  large  number  of  plaintiff's  customers 
throughout  the  city  of  Cincinnati  and  all  the  surrounding  towns 
and  country,  both  at  wholesale  and  retail. 

In  1896  the  plaintiff  company  as  a  part  of  its  business  began 
the  manufacture  and  sale  of  ice  cream,  both  wholesale  and  re- 
tail, and  the  business  has  grown  to  such  large  proportions  that 
the  sales  extend  out  for  a  distance  of  many  miles  from  the  city 
of  Cincinnati,  and  its  ice  cream  has  found  favor  and  established 
a  reputation  for  good  ice  cream  among  all  classes  of  the  public 
and  has  been  extensively  purchased  during  all  these  years  by 
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families  and  ice  cream  stands,  soda-water  stands,  drug  stores  and 
for  church  and  social  functions  and  picnics  and  all  kinds  of 
gatherings  where  ice  cream  is  generally  used,  and  thereby  the 
ice  cream  of  plaintiff  has  acquired  a  standing  and  reputation  in 
the  city  of  Cincinnati  and  vicinity  for  its  good  quality.  Plaint- 
iff to  still  further  advertise  its  ice  cream  has  for  several  years 
used  and  circulated  among  its  customers  and  retail  dealers  at- 
tractive signs  with  the  name  "French  Bros.  Ice  Cream,''  and 
lettered  a  large  number  of  its  wagons  used  exclusively  in  the  ice 
cream  branch  of  its  business  in  the  same  way.  It  also  advertised 
the  name  **The  French  Bros.  Dairy  Co.  Ice  Cream''  on  the  front 
part  of  its  main  and  branch  stores,  and  on  placards,  cartons  used 
to  carry  away  ice  cream,  on  its  buckets,  tags  and  otherwise. 
At  the  time  of  the  bringing  of  this  action  plaintiff  had  eleven 
branch  stores  in  and  about  Cincinnati,  and  one  large  central  store 
on  West  Seventh  street,  from  each  of  which  it  was  selling  large 
quantities  of  ice  cream ;  and  it  used  in  the  ice  cream  branch  of 
its  business  twenty  wagons  containing  the  name  of  **  French 
Bros."  and  **Ice  Cream"  and  was  thoroughly  and  extensively 
known  as  a  manufacturer  of  a  fine  quality  of  cream,  all  in  con- 
nection with  its  other  business  and  inseparately  connected  and  jw- 
sociated  with  the  word  "French." 

It  in  common  with  practically  every  ice  cream  manufacturer  in 
Cincinnati  for  many  years  manufactured  a  large  part  of  its  ice 
cream  in  a  freezer  called  a  "French  pot";  and  it  is  in  evidence 
that  this  pot  has  been  in  use  in  Cincinnati  for  more  than  twenty- 
five  years  and  was  so  used  long  before  defendant  came  to  Cin- 
cinnati or  conceived  the  idea  of  beginning  the  ice  cream  busi- 
ness •  but  there  is  not  now  and  never  has  been  any  ice  cream  sold 
on  the  market  in  Cincinnati  known  to  the  public  as  French  ice 
cream.  The  process  of  making  ice  cream  whether  by  the  ' '  French 
pot"  or  by  some  other  pot  did  not  and  does  not  determine  the 
name  of  the  cream,  but  rather  the  flavoring  of  the  cream  and 
the  manner  of  putting  it  into  shape  for  sale.  It  is  in  evidence  by 
the  dealers  and  manufacturers  of  ice  cream  that  the  various  kinds 
of  cream  sold  are  designated  as  vanilla,  lemon,  peach,  pineapple, 
etc.,  or  Neapolitan,  Delmonico,  Tuti-fruiti,  etc.  The  defendant, 
John  Oiacin  or  Giovanni  Giacin  as  he  wrote  it  in  his  native  Ian- 
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guage,  is  an  Italian  and  engaged  in  the  work  of  making  ice  cream 
for  twenty-five  years  or  more  in  Italy,  Germany,  Austria,  Switzer- 
land and  France,  and  later  after  coming  to  this  country  he  was 
thus  employed  for  eight  or  nine  years  prior  to  1906  in  Cincinnati, 
but  never  in  the  employ  of  plaintiff.  For  some  years  he  was  em- 
ployed as  the  maker  of  ice  cream  by  Mr.  Del  Favero,  who  owns  and 
carries  on  the  Vienna  Ice  Cream  Co.  within  three  or  four  squares 
of  the  plaintiff's  main  store  on  West  Seventh  street,  and  while 
there  employed  defendant  says  that  he  heard  of  the  French  Bros. 
Dairy  Co.  and  that  it  was  engaged  in  the  manufacture  and  sa'e 
of  ice  cream.  Defendant  commenced  business  in  1906  at  No. 
2603  Vine  street,  Cincinnati,  in  what  is  commonly  known  as 
**Corryville"  and  advertised  himself  under  the  pseudo  corporate 
name  of  **The  French  Ice  Cream  Co.*'  He  was  alone  in  busi- 
ness and  started  on  a  small  scale  with  a  very  limited  capital  and 
in  a  modest  way.  He  placed  the  name  **The  French  Ice  Cream 
Co."  on  his  windows  in  white  enamel  letters  and  placed  over  the 
door  swinging  above  the  sidewalk  and  at  right  angles  to  the 
building  in  which  his  store  was  located,  a  large  illuminated 
electrical  sign  with  the  same  name  conspicuously  lettered  thereon 
and  below  the  words  **Ice  Cream,  Wholesale  and  Retail."  The 
same  name  **The  French  Ice  Cream  Co."  was  lettered  on  his 
wagon  and  on  the  cartons,  letter-heads,  tags,  buckets,  etc.,  used 
in  the  business.  No  other  name  appeared  thereon  until  last  July, 
when  on  the  application  of  plaintiff,  Judge  Woodmausee  ordered 
defendant  to  place  his  name  on  the  windows,  signs,  wagons,  car- 
tons, letter-heads,  etc.,  since  which  time  in  smaller  letters  his  name, 
John  Giacin,  appears  below  the  name  of  the  French  Ice  Cream 
Co.,  as  proprietor.  Some  time  early  in  July,  1908,  he  established 
another  ice  cream  store  or  parlor  at  the  corner  of  Woodburn 
avenue  and  Chapel  street,  Walnut  Hills,  and  on  the  windows  fac- 
ing both  streets  he  placed  the  name  **The  French  Ice  Cream 
Co."  ** Branch"  in  white  enamel  letters  without  his  name,  until 
afterwards  in  July  in  compliance  with  Judge  Woodmansee's 
order  he  placed  his  own  name  as  **  proprietor "  in  smaller  let- 
ters below  the  name  of  the  company.  Same  time  in  February, 
1908,  he  filed  an  affidavit  in  the  oflBce  of  the  clerk  of  this  court 
setting  forth  that  he  was  the  sole  proprietor  and  owner  of  the 


NISI  PRIUS  REPORTS— NEW  SERIES.  558 

1909.]  French  Bros.  Dairy  Co.  v.  Giacin. 

business  carried  on  under  the  name  of  the  French  Ice  Cream  Co., 
but  just  why  he  did  this  is  left  to  conjecture,  as  it  was  wholly  a 
vain  and  useless  thing  to  do  unless  he  intended  to  use  this  fact 
and  this  circumstance  as  a  self-serving  declaration  of  his  good 
faith,  or  to  rebut  a  presumption  of  bad  Jfaith  that  might  arise 
from  the  use  of  the  word  ** French."  If  he  was  engaged  with 
some  other  person  as  a  partner,  carrying  on  business  under  a 
fictitious  name,  there  might  have  been  some  reason  under  Sec- 
tions 3170-1  to  3170-7,  Revised  Statutes,  for  filing  this  affi- 
davit. 

Defendant  also  advertised  his  business  in  the  city  directory  and 
the  telephone  directory  in  large  letters,  **The  French  Ice  Cream 
Co."  for  the  years  1906,  1907  and  1908,  and  in  the  telephone 
directory  under  the  classified  business  of  **Ice  Cream"  he  again 
inserted  at  a  cost  of  six  dollars  per  year  in  large  letters  the  name 
of  **The  French  Ice  Cream  Co.,"  and  in  small  letters  below  this 
he  caused  his  name  to  be  printed  as  ** proprietor."  , 

Defendant's  explanation  of  how  he  came  to  use  the  name  of 
** French"  in  a  pseudo  corporate  name  to  designate  his  business 
is  that  he  considered,  when  he  decided  to  go  into  business,  what 
name  he  should  place  on  the  window  and  on  his  sign,  and  as  he 
said  nobody  would  know  him  by  his  name  he  spoke  to  his  friend 
Del  Favero,  who  carried  on  business  under  the  name  of  **The 
Vienna  Ice  Cream  Co.,"  and  as  he  (Giacin)  was  about  to  make 
ice  cream  in  a  French  pot  (although  practically  every  maker 
of  the  article  in  Cincinnati  used  this  pot)  and  to  use  his  own 
language  Del  Favero  said:  '*So  he  told  me  I  had  the  French 
pot  and  make  French  ice  cream — we  use  the  French  pot,  so  that 
is  how  I  came  to  call  the  name."  The  evidence  discloses  that 
this  defendant  did  not  make  what  he  himself  called  French  ice 
cream,  at  least  not  to  sell  generally,  nor  did  he  advertise  as  a 
maker  of  so-called  French  ice  cream.  There  is  testimony  tend- 
ing to  show  that  several  persons  supposed  the  store  of  defend- 
ant at  the  corner  of  Woodburn  avenue  and  Chapel  street  was  a 
branch  store  of  the  French  Bros.  Dairy  Co.  There  is  evidence 
of  confusion  in  sending  to  the  French  Brothers  Dairy  Co.  at 
Seventh  street  bills  and  mail  matter  intended  for  defendant  and 
addressed  to  the  French  Ice  Cream  Co.  There  is  evidence  that 
several  persons  w^ho  were  customers  of  the  plaintiff  inquired 
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of  the  plaintiff's  clerks  and  employes  if  they  could  not  purchase 
their  ice  cream  from  plaintiff  at  its  branch  store  on  Walnut 
Hills  at  the  corner  of  Chapel  and  Woodburn  avenue.  There  is 
no  evidence  of  any  pecuniary  loss  plaintiff  suffered  by  reason 
of  the  acts  of  defendant.  There  is  no  evidence  that  defendant 
makes  an  inferior  grade  of  ice  cream,  nor  is  it  shown  that  plaint- 
iff's ice  cream  is  superior  to  defendants,  nor  is  there  any  proof  of 
a  single  sale  lost  by  plaintiff  because  of  the  defendant's  use 
of  the  word  ** French^*  in  connection  with  his  ice  cream  busi- 
ness. 

The  court  is  of  the  opinion  in  the  light  of  all  the  evidence  in 
this  case,  and  of  the  conduct  of  the  defendant  and  the  circum- 
stances under  which  the  defendant  has  made  use  of  a  pseudo 
corporate  n£fine  employing  the  name  or  word  ** French"  in  con- 
nection with  the  ice  cream  business  which  he  established  and  is 
carrying  on,  that  he  has  been  and  still  is  guilty  of  unfair  compe- 
tition and  unfair  trade  with  reference  to  plaintiff  and  the  gen- 
eral  public  in  and  about  Cincinnati. 

As  a  rule  honest  men  are  not  ashamed  to  use  their  own  names 
in  connection  with  their  business,  calling  or  vocation,  and  when 
a  man  who  is  engaged  in  business  by  himself,  without  a  partner 
or  associate,  uses  a  false  name  and  a  corporate  name  under 
which  to  carry  on  a  small  business  it  is  but  natural  to  suspect 
him  of  some  sinister  motive.  If  the  defendant  had  actually  un- 
dertaken to  organize  a  corporation  and  adopt  the  name  of  *'The 
French  Ice  Cream  Co."  the  probabilities  are  that  the  Secretary 
of  State  would  have  refused  a  charter  under  that  name  because 
of  the  fact  of  plaintiff  being  in  the  field  first,  engaged  in  the 
same  business;  and  under  Section  3238  of  the  Revised  Stat- 
utes the  Secretary  of  State  might  well  have  said  that  the  name 
adopted  might  be  likely  to  mislead  the  public,  or  is  so  similar  to 
the  name  of  the  plaintiff  as  to  be  likely  to  mislead  the  public. 
Nor  does  the  defendant  have  the  excuse  of  being  a  Frenchman; 
and  what  reason  an  honorable  Italian  might  have  for  designat- 
ing his  individual  business  as  a  French  company  is  not  explained 
by  any  evidence  or  theory  evolved  in  the  case,  except  the  solitary 
fact  that  defendant  was  making  ice  cream  by  means  of  a  French 
pot,  a  practice  employed  by  every  maker  of  ice  cream  in  Cin- 
cinnati according  to  the  evidence.    The  inevitable  conclusion  to 
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be  arrived  at  in  this  case  is  that  defendant  desired  to  create 
the  false*  impression  in  the  public  mind  that  he  was  carrying  on  a 
large  business  and  therefore  he  used  a  corporate  name'  which  he 
had  no  moral  or  honest  reason  to  employ,  and  further  he  hoped 
and  expected  to  get  some  of  plaintiff's  trade  by  using  the  name 
of  '"French,"  long  well  and  favorably  known  in  this  community 
in  connection  with  ice  cream,  milk,  cream,  butter  and  dairy  pro- 
ducts. 

If  he  were  endeavoring  to  use  fair,  open,  honest  methods  in 
the  prosecution  of  his  business  there  is  no  reason  why  he  should 
not  have  used  his  own  name,  and  built  up  a  reputation  and  fame 
for  making  a  good  and  wholesome  article  of  commerce,  second  to 
none  in  this  communitv. 

The  books  are  full  of  cases  similar  to  the  one  at  bar  in  which 
persons  have  endeavored  by  simultating  the  name,  label,  size  of 
the  package,  or  some  other  one  or  more  features  of  a  rival  person 
or  corporation's  business  to  filch  some  or  a  great  part  of  a  com- 
petitor's business.  All  such  attempts  have  been  frowned  upon 
not  only  by  courts  of  equity  but  by  courts  of  law.  Even  persons 
whose  names  are  the  same  as  that  of  a  rival's  in  the  same  busi- 
ness have  been  prohibited  from  using  that  name  in  connection 
with  the  same  business  in  any  way  calculated  to  deceive  a  person 
of  ordinary  intelligence  into  believing  or  supposing  that  he  is 
purchasing  the  goods  of  the  person  or  concern  first  in  the  field 
and  having  an  established  reputation.  And  even  where  the  de- 
fendant honestly  supposed  he  had  a  right  to  simulate  the  name 
he  has  been  enjoined.  Nor  does  the  court  stop  to  inquire  whether 
or  not  any  loss  has  been  sustained  by  plaintiff,  if  the  simulation 
is  calculated  to  deceive  a  person  of  ordinary  intelligence. 

The  following  authorities  will  serve  to  illustrate  the  points 
involved  in  this  case  and  support  the  conclusion  which  the  court 
has  reached. 

''As  a  wrong  xemediable  in  common  law  actions  for  dam- 
ages, unfair  competition  consists  in  intentionally  inducing  third 
persons  to  buy  defendant's  property  or  patronize  his  business, 
by  false  representations  that  the  property  or  business  is  that  of 
plaintiffs.  In  equity  the  term  may  be  even  broader,  including 
conduct  of  the  defendant  which  is  unjustifiably  harmful  to 
plaintiff  but  which  is  not  intentionally  dishonest."  (Underlining 
the  courts.)    Burdick's  Law  on  Torts,  2d  Ed.,  pp.  384-385;   Orr, 
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Emng  &  Co.  v.  Johnston  d&  Co.,  40  L.  T.  (N.  S.),  307  (1879) ; 
Vulcan  V.  Myers,  139  N.  Y.,  364. 

Even  if  the  defendant  in  the  case  at  bar  were  using  his  own 
name,  nevertheless  that  name  having  been  in  use  for  many  years 
before  he  began  business  in  this  community  and  in  the  same 
business  he  could  not  use  it  unrestrictedly. 

In  the  case  of  Singer  Mfg,  Co,  v.  June  Mfg.  Co.,  163  U.  S.,  169, 
the  court  uses  this  language  on  page  187 : 

**  Where  the  name  is  one  which  has  previously  thereto  come  to 
indicate  the  source  of  manufacture  of  particular  devices,  the  use 
of  such  name  by  another  unaccompanied  with  any  precaution  or- 
indication,  in  itself  amounts  to  an  artifice  calculated  to  produce 
the  deception  alluded  to  in  the  foregoing  adjudication.  Indeed 
the  enforcement  of  the  right  of  the  public  to  use  a  generic  name 
dedicated  as  the  results  of  monopoly,  has  always,  where  the  fact 
required  it,  gone  hand  in  hand  with  necessary  regulation  to  make 
it  accord  with  the  private  property  of  others  and  the  require- 
ments of  public  policy. 


9t 


The  courts  have  always,  in  every  case  without  exception,  treated 
the  one  as  the  co-relative  or  .resultant  of  the  other.  See,  also, 
Wyckoff  V.  Howe  Scale  Co.,  100  Fed.,  521. 

If  however  the  corporation  has  built  up  a  business  and  gained 
a  reputation  which  goes  with  that  name,  such  priority  of  use  may 
put  another  corporation  which  selects  the  same  name  to  a  disad- 
vantage. The  newcomer  in  the  field  of  competition  must  not 
palm  off  his  goods  as  those  of  the  old  and  well  known  corporation. 
Am.  Walth.  Watch  Co.  v.  V.  S.  Watch  Co.,  173  Mass.,  85;  Elgin 
Watch  Co.  V.  Watch  Case  Co.,  179  U.  S.,  665. 

As  was  said  in  Hostetter  Co.  v.  Martioni,  110  Fed.,  524: 

''Courts  demand  a  high  order  of  commercial  integrity  in  the 
use  by  competitors  of  a  name  under  which  a  rival  has  gained 
a  business  reputation  whether  that  name  is  strictly  a  trade- 
mark or  is  descriptive  of  quality  merely;  and  frown  upon  all 
filching  attempts  to  obtain  the  reputation  of  another.'' 

See,  also,  Eiggins  Co.  v.  Higgins  Soap  Co.,  144  N.  Y.,  462: 

"And  it  does  not  matter  that  the  name  of  the  newcomer  is  not 
precisely  that  of  the  estabKjshed  corporation.  Indeed  similarity 
and  not  identity  is  the  usual  recourse  when  one  party  seeks  to 
benefit  himself  by  the  good  name  of  another."    Celluloid  Mfg. 
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Co,  V.  CeUonite  Mfg.  Co,,  32  Fed.,  94;  Peck  Bros.  &  Co.  v. 
Peck  Bros.  Co.,  113  Fed.,  291 ;  Bissell  ChUled  Plow  Works  v. 
T.  M.  Bissel  Plow  Co.,  121  Fed.,  357. 

The  ease  at  bar  is  not  one  of  the  use  of  a  geographical  name, 
but  even  if  it  were  a  geographical  name  the  plaintiff  having  in- 
corporated the  name  ** French"  (a  family  name  and  not  geo- 
graphical) into  the  corporate  name,  a  secondary  meaning  has  been 
given  to  it  in  connection  with  the  ice  cream  made  and  sold  in 
Cincinnati  and  vicinity  by  plaintiff,  and  under  these  circum- 
stances defendant  will  not  be  permitted  to  take  away  the  good 
will  attached  to  the  name  of  ** French"  in  connection  with  plaint- 
iff's ice  cream  business.  Newman  v.  Alvord,  49  Barb.,  588;  El- 
gin Watch  Case  Co.  v.  U,  8.  Watch  Case  Co.,  supra;  Brooklyn 
White  Lead  Co.  v.  Masory,  25  Barb.,  416. 

In  Drake  Medicine  Co.  v.  Olessner,  68  O.  S.,  337,  the  court 
held  that  a  geographical  name  when  not  used  to  designate  the 
locality  of  the  manufacturer  may  be  a  good  trade-mark.  In 
speaking  of  the  word  ** German"  on  page  356  the  court  says: 

**Upon  this  distinction  it  is  difficult  to  understand  why  the 
word  'Oerman'  upon  a  package  which  expressly  shows  that  it  is 
made  at  *Findlay,  Ohio,  U.  S.  A.,'  may  not  be  a  valid  trade- 
mark." 

By  the  same  token  why  may  not  the  word  *' French^*  on  a  pack- 
age or  bucket  of  ice  cream  purporting  to  be  made  in  Cincinnati, 
Ohio,  be  protected  as  a  valid  trade-mark,  especially  as  the  name 
is  the  family  name  of  the  stockholders  of  the  corporation,  and  the 
name  has  also  been  blown,  as  it  were,  into  the  corporate  bottle 
by  due  process  of  law  in  the  incorporation  of  the  company.  If 
there  is  no  ice  cream  on  the  market  known  as  French  ice  cream, 
the  defendant  has  no  right,  because  he  happens  to  use  a  French 
pot,  which  appears  to  be  in  gereral  use,  to  name  his  product 
French  ice  cream  and  use  that  name  for  the  purpose  of  pirating 
on  the  good  will  of  the  plaintiff.  See  Royal  Baking  Powder  Co. 
V.  RoyoU,  122  Fed.,  337. 

In  the  case  at  bar  the  word  that  has  been  in  use  by  plaintiff 
and  its  predecessors  in  the  business  is  the  family  name  of  the 
large  majority  of  the  stockholders  of  the  company,  and  it  is  the 
prominent  and  central  word  which  has  gained  a  reputation  and 
good  will  for  the  plaintiff's  business  by  reason  of  the  fact  that 
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those  who  bear  the  name  have  come  to  be  known  in  the  public 
mind  as  synonyms  of  honesty  and  fair  dealing  and  have  con- 
veyed to. the  public  the  idea  that  whatever  product  is  sold  or 
manufactured  in  the  dairy,  milk  or  cream  line  bearing  the  name 
of  ** French/*  in  this  community  may  pass  current  at  par.  The 
prominent  word  in  the  name  of  the  pseudo  company  adopted  by 
the  defendant  is  ** French."  Take  away  that  word  and  substi- 
tute any  other  and  there  can  be  no  possibility  of  any  one  being 
deceived  or  injured,  especially  not  the  plaintiff.  If  the  word 
Giacin  be  substituted  for  ** French"  in  the  name  adopted  by  de- 
fendant who  can  complain?  **The  Giacin  Ice  Cream  Co."  doth 
sound  as  fair  and  trip  as  lightly  on  the  tongue  as  that  of  the 
French  Ice  Cream  Co.  It  may  not  and  probably  is  not  as  well 
known  in  connection  with  the  ice  cream  business,  and  this  may  be 
the  reason  for  defendant's  fondness  for  the  name  of  ** French" 
instead  of  his  own  name  or  the  name  of  the  country  of  his  birth, 
or  any  other  of  a  hundred  names  he  might  have  selected  without 
laying  himself  under  the  charge  of  resorting  to  unfair  methods 
in  his  zeal  to  advance  his  business  too  rapidly.  A  careful  read- 
ing of  the  case  last  cited  (122  Fed.,  337),  decided  by  our  own 
Circuit  Court  of  Appeals,  will  enable  one  to  compare  the  facts 
in  that  case  with  those  in  the  case  at  bar,  and  to  see  how  ap- 
plicable the  rules  therein  laid  down  are  to  the  case  under  con- 
sideration. 

On  the  question  of  the  similarity  of  names  and  the  extent  to 
which  the  courts  will  go  in  enjoining  a  newcomer  from  adopt- 
ing a  name  similar  to  that  of  a  competitor  long  in  the  field,  see 
the  following  cases  in  addition  to  others  heretofore  cited :  Xa- 
tional  Biscuit  Co.  v.  Baker,  95  Fed.,  135;  J,  &  P.  Coates  v. 
John  Coates  Thread  Co.,  135  Fed.,  177;  Walter  Baker  Co.  v. 
Baker,  77  Fed.,  181;  Congress  d-  Empire  Spring  Co.  y.^High 
Rock  Congress  Spring   Co.,  57   Barb.,   526. 

It  has  been  heretofore  stated  that  a  court  of  equity  will  not  re- 
quire proof  of  fraudulent  intent  on  the  part  of  defendant  in 
order  to  grant  plaintiff  relief.  If  the  use  of  the  name  ** French" 
in  connection  with  the  ice  cream  business  is  calculated  tp  deceive 
a  person  of  ordinary  intelligence,  then  the  use  of  the  name  will 
be  enjoined.  See  Tarrant  rf:  Co.  v.  Johann  Hoff,  76  Fed.,  959; 
Block  Light  Co.  v.  Tapphorn,  2  N.  P.— N.  S.,  553;    n  Harvard 
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Law  Review,  p.  243,  where  there  is  a  large  collection  of  cases  on 
this  point;  Reddaway  v.  Benham  (1896),  App.  Cas.,  199;  Mc- 
Lean V.  Fleming,  96  U.  S.,  245 ;  Consolidated  Ice  Co,  v.  Hygea 
Distilled  Water  Co.,  151  Fed.,  10;  Bissell  Chilled  Flow  Works 
V.  T.  M,  Bissell,  121  Fed.,  supra;  LaFage  Co.  v.  Russian  Cement 
Co.,  51  Fed.  Rep.,  941. 

Defendant  urges  on  page  15  of  his  brief  that  plaintiff  has 
been  guilty  of  laches  in  permitting  defendant  to  carry  on  his 
business  under  the  name  of  the  French  Ice  Cream  Co.  for  a 
period  of  two  years  before  taking  any  action  and  therefore  it  is 
not  entitled  to  any  relief  because  of  its  delay  to  take  action.  It 
is  a  strange  plea  coming  from  the  person  who  has  been  guilty  of 
the  fraud  that  because  the  injured  one  has  seen  fit  not  to  bring 
him  into  court  sooner  he  shall  not  now  be  held  to  answer  for  his 
wrongful  acts  against  plaintiff.  Equity  will  follow  the  law  and 
adopt  the  statute  of  limitations  in  a  proper  case  as  the  rule  to 
be  applied  in  case  of  laches,  and  if  this  case  be  considered  on<^ 
of  a  single  act  of  fraud,  and  not  a  continuing  series  of  con- 
structively fraudulent  acts,  as  it  is,  to  say  the  least,  the  time 
within  which  the  action  would  be  barred  is  four  years  from  the 
discovery  of  the  fraud  (Section  4982,  Revised  Statutes).  Suffice 
it  to  say  that  upon  any  proper  view  of  the  case  the  defendant 
is  in  no  position  to  invoke  the  doctrine  of  laches  in  view  of  his 
own  conduct  and  the  further  fact  that  the  plaintiff  has  in  the 
opinion  of  the  court,  been  reasonably  diligent  in  bringing  its  ac- 
tion.    Bispham's  Equity,  Section  260. 

Defendant  also  complains  that  he  was  never  served  with  no- 
tice prior  to  the  bringing  of  this  action  that  the  use  of  the  name 
was  misleading  the  public  and  therefore  the  action  should  be 
dismissed.  He  cites  the  case  of  Cincinnati  Vici  Shoe  Co.  v.  Ciii- 
cinnati  Shoe  Co.,  7  N.  P.,  135,  wherein  the  General  Term  of 
the  Superior  Court  of  Cincinnati  expresses  a  doubt,  on  page  137, 
speaking  through  Judge  Rufus  B.  Smith,  whether  a  cause  of  ac- 
tion is  stated  where  there  is  no  allegation  of  an  intent  to  deceive 
on  the  part  of  the  defendant.  But  in  the  case  at  bar  there  are 
several  averments  of  an  intent  to  deceive  and  defraud  on  the 
part  of  the  defendant.  On  page  5  of  the  amended  petition  oc- 
curs this  language: 
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'^Plaintiff  says  that  all  of  said  acts  on  the  part  of  defendant 
were  and  are  being  done  with  intent  to  defraud  the  plaintiff 
out  of  its  lawful  trade  and  patronage  and  the  profits  thereof, 
and  are  a  fraud  on  the  public  and  the  plaintiff's  customers,"  etc. 

The  case  in  68  Hun.,  p.  515,  cited  by  counsel  for  defendant,  is 
a  trade-mark  case  and  a  reading  of  that  case  will  disclose  that 
the  principle  there  laid  down  .does  not  apply  to  the  case  at  bar. 
The  case  in  128  U.  S.,  598,  Ooodyear  Rubber  Olove  Mfg.  Co.  v. 
Ooodyear  Rubber  Co,,  is  fully  distinguished  and  by  implication, 
at  least,  overruled  by  the  later  case  of  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co,,  138  U.  S.,  537.  Prior  to  the  decision  of  the 
case  last  cited,  the  doctrine  of  unfair  competition  had  scarcely 
received  any  sanction  in  the  United  States  Supreme  Court,  and 
it  was  by  this  last  decision  announced  by  Chief  Justice  Puller 
that  the  doctrine  may  be  said  to  have  been  finally  established  in 
the  United  States  and  as  based  upon  fraud  on  the  plaintiff  as 
well  as  on  the  public. 

The  case  cited  by  defendant  in  165  Fed.,  624,  *'Don  Caesar'* 
and  **Don  Carlos,"  was  a  trade-mark  case  in  which  it  was  held 
that  there  was  no  infringement.  This  was  not  a  case  of  unfair 
competition. 

The  case  in  41  0.  S.,  127,  Brill  v.  Singer  Mfg.  Co.,  failed  be- 
cause  at  that  time  the  doctrine  of  unfair  trade  had  not  been 
fully  developed  and  for  the  much  better  reason  that  the  court 
found  as  a  matter  of  fact  (quoting  from  pp.  139-140)  : 

**No  purchaser  of  ordinary  intelligence  would  be  likely  to  be 
deceived  as  to  the  manufacturer  or  the  place  where  manu- 
factured, and  the  word  *  Singer,'  though  used  on  their  cards, 
circulars  and  newspaper  advertisements,  nowhere  appears  upon 
the  machine  manufactured  by  the  Williams  Manufacturing  Go." 

Many  of  the  cases  cited  by  counsel  for  defendant  are  cases 
in  which  an  injunction  was  sought  on  the  ground  that  a  trade- 
mark was  being  infringed.  Of  course,  where  it  appeared  that 
a  different  word  or  mark  was  used,  although  similar  to  plaintiffs, 
an  injunction  was  refused.  But  the  principle  applicable  to 
cases  of  unfair  trade  is  different  from  that  involved  in  an  in- 
fringement case.  In  unfair  trade,  as  has  been  heretofore  stated, 
it  is  not  the  adoption  of  the  same  word  or  mark  that  constitutes 
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the  objection,  but  of  similar  words  or  marks  calculated  to  de- 
ceive a  person  of  ordinary  intelligence.  The  doctrine  of  unfair 
trade  is  invoked,  where  and  because  the  plaintiff  has  no  trade- 
mark  to  protect. 

Defendant  urges  on  pages  21  and  22  of  his  brief  that  decep- 
tion on  the  public  is  not  ground  for  an  injunction.  While  this  may 
be  true  nevertheless  if  the  plaintiff  may  be  injured  or  if  the 
acts  of  the  defendant  are  calculated  to  injure  plaintiff,  an  in- 
junction will  be  granted,  and  it  will  not  be  refused  because  at 
the  same  time  these  same  acts  tend  to  injure  the  public. 

A  case  very  similar  to  the  one  at  bar  was  decided  by  Judge 
Bigger,  of  the  Franklin  County  Common  Pleas  Court,  and  the 
court  believes  that  what  is  there  stated  by  the  learned  judge  con- 
cerning the  defendant  is  equally  applicable  to  the  defendant  in 
the  case  at  bar.  Ironsides  Co.  v.  Ironsides  Chemical  Co,,  1  N. 
P.— N.  S.,  346. 

For  the  reasons  given  the  defendant  will  be  perpetually  en- 
joined from  using  the  word  ** French*'  in  connection  with  his  ice 
cream  business  within  the  limits  of  the  city  of  Cincinnati  and 
Hamilton  county,  and  will  be  adjudged  to  pay  the  costs  of  this 
action. 


CRIMINAL  PROSftCUTiONS  AND  PROCEEDINGS  IN 
BASTARDY  DISTINCUISHED. 

Common  Pleas  Court  of  Lawrence  County. 
State  op  Ohio  v.  Frank  Ward. 

Decided,  June  4,  1909. 

Rescuing  a  Prisoner  by  Force — Prosecution  for — Can  not  he  Maintained 
unless  the  Prisoner  is  Charged  uHth  an  Offense — Bastardy  not  an 
"Offense'*  Within  the  Statute — Nor  is  it  a  Criminal  Prosecution — 
But  a  Statutory  Remedy  to  Enforce  a  High  Moral  Duty — Words 
and  Phrases — Authority  of  Constable  to  Select  an  Assistant — Sec- 
tion 6903. 

An  Indictment  charging  a  defendant  with  having  rescued  another  who 
was  in  the  lawful  custody  of  a  constable  under  a  warrant  issued 
by  a  Justice  of  the  peace  in  bastardy  proceedings,  is  insufficient 
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under  Section  6903,  Revised  Statutes,  because  the  person  so  rescued 
was  not  charged  with  an  "offense." 

Joseph  C.  Eiley,  Prasecuting  Attorney,  for  the  State. 
Thomas  D.  Shirkey,  for  defendant. 

Corn,  J.   (orally). 

Heard  on  demurrer  to  the  indictment. 

This  is  a  prosecution  under  Section  6903  of  the  Revised  Stat- 
utes of  Ohio,  which  provides  that: 

**  Whoever  having  lawfully  the  custody  of  a  person  charged 
with  or  convicted  of  an  offense,  voluntarily  suffers  such  prisoner 
to  escape  and  go  at  large,  and  whoever  rescues  such  prisoner  by 
force  from  the  custody  of  such  person  or  from  a  jail,  or  any 
place  of  confinement,  shall  be  fined  not  more  than  five  hundred 
nor  less  than  fifty  dollars  or  imprisoned  not  more  than  three 
months  or  both." 

The  indictment  was  returned  by  the  grand  jury  at  the  present 
term  of  this  court,  and  charges  in  substance  that  one  Charles 
Edwards,  a  justice  of  the  peace  of  this  county,  upon  a  complaint 
in  bastardy  filed  before  him.  had  Issued  his  lawful  warrant  to 
any  constable  of  this  county  commanding  him  to  take  one  John 
Ward,  and  have  the  body  of  him,  the  said  John  Ward,  forth- 
with before  the  said  justice,  averring  that  the  said  John  Ward 
was  charged  with  bastardy  upon  the  complaint  in  writing  filed 
by  one  Maggie  Fuller,  and  that  the  indictment  charges  the 
defendant,  Frank  Ward,  with  unlawfully  and  violently  assault- 
ing the  constable  and  his  assistant  who  had  arrested  the  said 
W^ard,  and  unlawfully  and  by  force  rescuing  and  setting  at  large 
from  the  custody  of  said  constable  the  said  John  Ward. 

To  this  indictment  a  general  demurrer  has  been  filed  and  in 
argument  counsel  for  the  defendant  raises  two  points.  The  first 
is  in  reference  to  the  averment  in  the  indictment  that  the  said 
John  Ward,  whom  the  indictment  charges  that  Frank  Ward 
rescued,  was  in  the  custody  of  Lee  Singer,  who  is  designated 
in  the  indictment  as  a  regularly  deputized  assistant  constable, 
claiming  that  there  is  no  such  office  in  this  state. 

It  is  sufficient  to  say  in  reference  to  that  argument  that  the 
indictment    charo:es   that   the   warrant   was   delivered   to   John 
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Smith,  one  of  the  constables  of  this  county,  and  that  John 
Smith,  the  constable  aforesaid,  did  take  and  have  the  said  John 
Ward  in  his  custody  together  with  a  regular  deputized  assistant 
constable,  Lee  Singer.  A  constable  has  a  right  to  select  an  as- 
sistant, and  it  is  immaterial  by  what  term  that  assistant  is  desig- 
nated, and  upon  this  point  the  demurfer  is  not  well  taken,  becaus<> 
it  sufficiently  appears  from  the  indictment  that  the  constable,  a 
regularly  authorized  and  qualified  constable,  did  make  the  arrest, 
and  had  this  man  in  his  custody,  together  with  an  assistant,  Lee 
Singer. 

The  other  point  raised  in  argument  is  that  the  said  John 
Ward,  named  in  the  indictment  and  who  it  is  claimed  was  forcibly 
rescued,  was  not  charged  with  nor  convicted  of  an  offense. 

It  is  well  known  that  penal  statutes  must  be  strictly  construed. 
This  section  under  which  the  indictment  was  returned  provides 
that  the  person  who  is  rescued  must  be  either  charged  with  or 
c(mvicted  of  an  offense. 

The  indictment  charges  that  the  warrant  had  been  issued  upon 
a  complaint  in  bastardy  upon  the  oath  of  Maggie  Fuller,  and 
it  will  be  observed  that  it  is  not  stated  in  this  indictment  that 
^laggie  Fuller  was  an  unmarried  woman,  which  is  necessary 
in  all  proceedings  in  bastardy;  that  is  to  say  that  bastardy  pro- 
ceedings can  only  be  instituted  upon  the  oath  of  an  unmarried 
woman. 

But  as  I  was  about  to  say  the  warrant  was  issued  upon  a  com- 
plaint in  bastardy,  and  the  arrest  was  made  upon  that  warrant, 
and  it  is  argued  on  behalf  of  the  defendant  that  John  Ward 
was  not  charged  with  an  offense  as  required  by  Section  6903. 
This  raises  the  very  interesting  quastion:  What  is  the  meaning 
of  the  word  *' offense''  as  used  in  this  section  of  the  statutes? 

Bouvier  in  his  law  dictionary  defines  the  word  offense  as  **  doing 
that  which  a  penal  law  forbids  to  be  done  or  omitting  to  do 
what  it  commands.  In  this  sense  it  is  nearly  synonymoiLs  with 
crime.  In  a  more  confined  sense  it  may  be  considered  as  having 
the  same  meaning  as  misdemeanor,  but  it  differs  from  it  in  this : 
that  it  is  not  indictable  but  punishable  summarily  by  forfeiture 
or  a  penalty.  *' 
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In  Vol.  VI  of  '*  Words,  Phrases  and  Clauses  Judicially  De- 
fined*' beginning  on  page  4915  is  found  a  definition  of  the  word 
** Offense"  from  various  jurisdictions  in  the  United  States: 

''An  offense  in  its  legal  signification  means  the  transgression 
of  a  law.''  Citing  Moore  v.  State  of  Illinois,  55  U.  S.  (14  How- 
ard), 13,  and  two  cases  from  the  state  of  New  York. 

**As  synonymous  with  the  word  'offense'  Webster  gives  mis- 
demeanor, transgression,  delinquency."  Citing  State,  ex  rel,  v. 
Walbridge,  41  American  State,  663. 

In  the  ease  of  State  v.  West,  42  Minnesota,  147,  it  is  held : 

"The  terms  'crime,'  'offense,'  and  'criminal  offense'  are  held 
to  be  synonymous  and  are  ordinarily  used  interchangeably,  and 
include  any  breach  of  law  established  for  the  protection  of  the 
public  as  distinguished  from  an  enforcement  of  mere  private 
rights." 

In  lilies  v.  Knight,  3  Texas,  312,  it  is  held  as  follows: 

"An  offense  is  defined  to  be  an  act  committed  against  the 
law,  or  omitted  where  the  law  requires  it,  and  punishable  by  it ; 
and  where  the  statute  speaks  of  a  party  as  having  committed  an 
offense  we  understand  a  crime,  and  when  it  employs  the  words 
'crime'  and  'offense'  we  understand  these  as  mere  synonymous 
terms  or  as  an  expression  of  different  degrees  of  crime.  To 
conunit  an  offense  is  in  legal  parlance  to  be  guilty  of  crime.  The 
words  'crime'  and  'offense'  are  used  in  the  law  books  as  con- 
vertible terms  and  the  latter  word  is  often  employed  by  them 
in  the  common  and  under  our  statute  law  as  crime  of  eyery  de- 
gree." 

General  Statutes  of  Kansas: 

"The  word  offense  means  any  act  or  omission  for  which  the 
law  of  this  state  prescribe  a  punishment." 

The  statute  of  Missouri,  Section  1511 : 

"The  term  'offense'  when  used  in  any  statute  shall  mean  any 
violation  of  law  liable  to  punishment  by  criminal  prosecution." 

The  code  of  West  Virginia  provides: 

"That  the  word  'offense'  includes  every  act  or  omission  for 
which  a  fine,  forfeiture,  or  punishment  is  imposed  by  law." 
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The  code  of  New  York  provides: 

**The  term  'offense'  when  used  in  any  statute  is  to  be  con- 
strued to  mean  any  offense  for  which  any  criminal  punishment 
may  be  inflicted.''  Citing  Behan  v.  Pepple,  3  Parker  Criminal 
Reports,  686. 

The  code  of  Texas  provides: 

**An  offense  is  an  act  or  omission  forbidden  by  positive  law 
and  to  which  is  annexed,  on  conviction,  any  punishment  pre- 
scribed in  this  code." 

• 

These  references  give  a  pretty  good  idea  of  what  the  codes 
and  decisions  of  various  states  regard  as  the  meaning  of  the 
word  ** offense." 

Now,  it  appears  from  this  indictment  that  Prank  Ward,  the 
defendant,  is  charged  with  rescuing  John  Ward,  who  was  in  the 
custody  of  the  constable  upon  a  warrant  in  a  bastardy  proceed- 
ing and  the  question  arises :  Is  a  person  arrested  in  a  bastardy 
proceeding  charged  with  an  ** offense"  as  contemplated  by  Sec- 
tion 6903? 

On  page  718  of  Vol.  I  of  Words  and  Phrases  Judicially  De- 
fined it  is  said: 

"Bastardy  proceedings  are  to  be  regarded  as  essentially  a  civil 
action,  accompanied  by  the  extraordinary  remedy  of  arrest  and 
imprisonment  for  the  purpose  of  enforcing  judgment  rendered 
in  the  case." 

And  on  the  same  page  it  is  said : 

**  Proceedings  in  a  case  of  bastardy  may  not  be  considered  as 
penal  but  only  as  a  means  to  enforce  the  discharge  of  legal 
obligations." 

In  the  case  of  Devinney  v.  State,  in  Wright's  Report,  p.  565, 
Judge  Wright  uses  this  language: 

*'This  prosecution  (meaning  a  bastardy  proceeding),  is  qiuis^i 
criminal^  but  not  strictly  so,  and  if  conducted  in  the  name  of 
the  state  at  all  it  should  appear  to  be  on  the  relation  or  com- 
plaint of  the  real  party.  We  think  it  would  be  more  proper  to 
carry  on  the  suit  in  the  name  of  the  party  complaining." 
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And  in  the  same  case  it  is  said  that  the  state  is  in  no  wav  in- 
terested  in  it,  that  the  prosecuting  attorney  is  not  bound  to  at- 
tend  such  suits,  etc. 

Now  bearing  in  mind  what  Judge  Wright  has  said,  that  it 
would  be  more  proper  to  carry  on  the  suit  in  the  name  of  the 
party  complaining  and  that  the  state  is  not  interested  in  the 
suit  and  that  it  is  at  most  only  quasi  criminal,  we  refer  to  Sec- 
tion 20  of  Article  IV  of  the  Constitution  of  Ohio,  which  pro- 
vides that  all  prosecutions  shall  be  carried  on  in  the  name  and 
by  the  authority  of  the  state  of  Ohio;  and  Section  1273  of  the 
Revised  Statutes  provides  that  the  prosecuting  attorney  shall 
prosecute  on  behalf  of  the  state  all  complaints,  suits  and  con- 
troversies in  which  the  state?  is  a  party,  thus  clearly  showing  that 
a  bastardy  proceeding  is  not  a  criminal  proceeding. 

In  the  case  of  Perkins  v.  Mohley,  4  O.  S.,  673,  the  Supreme 
Court  say : 

**In  many  of  the  states  begetting  ji  ba.stard  child  is  made  an 
offense,  and  punished  by  indictment;  but  in  this  state  it  is  not 
so.  The  proceeding  here  is  not  strictly  civil  or  criminal.  It 
neither  punishes  a  crime  nor  gives  redress  for  a  civil  injury. 
It  is  simply  a  statutory  remedy  to  enforce  a  high  moral  duty; 
and  the  moral  duty  is  enforced  to  prevent  a  burden  which  ought 
to  rest  upon  the  father  from  falling  upon  the  public.  It  may 
be  instituted  upon  the  complaint  of  the  mother,  or  if  she  neg- 
lects it,  or  fails  to  prosecute  to  effect,  by  the  proper  public 
authorities.  At  one  point  in  the  proceedings  a  settlement  may 
be  made,''  etc. 

In  the  case  of  Carter  v.  Krise,  9  0.  S.,  405,  it  is  said : 

**It  is  certainly  true  that  none  of  the  forms  and  modes  of 
proceeding  under  our  bastardy  act  are  analogous  to  proceed- 
ings in  criminal  cases.  And  yet  most  of  the  incidents  to 
such  a  proceeding  are  such  as  belong  to  proceedings  strictly 
civil.  It  is  or  may  be  prosecuted  in  the  name  of  a  private  party 
only,  the  mother  of  the  child,  or  the  township  trustees.  *  On  a 
bond  of  indemnity  being  given  that  the  child  shall  not  become 
a  public  charge,  the  proceedings  may  be  compromised  and  dis- 
charged by  the  mother  of  the  child.  It  is  prosecuted  neither  by 
information  nor  indictment.  It  is  no  part  of  the  duty  of  the 
attorney  for  the  state  to  prosecute  it.    The  defendant  after  con- 
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viction  is  entitled  to  all  the  benefit  of  the  act  for  the  relief  of 
insolvent  debtors ;  and  I  suppose  it  will  not  be  claimed  that  at 
any  stage  of  the  proceedings  he  can  be  the  subject  of  pardon  by 
the  executive.  But,  after  all,  this  question  can  proper  y 
be  determined  only  by  looking  into  the  essential  nature, 
aim,  and  object  of  the  proceeding.  Does  it  aim  to  punish 
the  defendant?  Or  is  it  in  its  nature  simply  a  remedy  to 
enforce  the  discharge  of  a  civil  and  moral  duty.  It  is 
clearly  the  latter  and  that  only.  It  is  the  duty  of  every  man 
who  becomes  the  father  of  a  child  to  contribute  to  its  support 
and  to  save  the  public  from  the  burden  of  its  maintenance. 
This  duty  the  statute  aims  to  enforce.  There  is  nothing  punitive 
about  it.  If  any  crime  be  involved  in  the  accusation  against  the 
defendant,  it  must  consist  in  the  act  of  illicit  intercourse  by  which 
the  bastard  child  was  begotten;  and  of  this  crime  the  parties 
are  equally  guilty,  whether  paternity  do  or  do  not  result;  and 
yet  by  our  law  there  is  no  crime  where  there  is  no  paternity, 
unless  the  parties  live  and  cohabit  in  a  state  of  adultery  or 
fornication,  and  then  they  may  be  prosecuted  under  another 
statute,  by  information  or  indictment,  and  punished  bv  fine 
and  imprisonment.'' 

Following  the  same  line  is  the  case  of  Miisser  v.  Steivart,  ^21 
0.  S.,  356: 

*  *  This  is  not  a  suit  to  recover  a  sum  of  money  owing  from  the 
defendant  to  the  complaining  party.  The  liability  sought  to  be 
enforced  is  not  founded  upon  contract  express  or  implied,  but 
originates  in  the  wrongful  act  of  the  defendant  against  the  conse- 
quence of  which  the  statute  is  designed  to  protect  the  public. 
Proceedings  under  the  statute  are  only  authorized  in  cases 
where  the  mother  of  the  child  is  a  resident  of  this  state  and  the 
child  is  thus  subject  to  become  a  public  charge.  If  she  neg- 
lects to  prosecute,  the  public  authorities  of  the  locality  liable 
to  be  charged  with  its  support  may  do  so,  unless  security  is 
given  to  save  them  from  such  liability.  The  statute  is  in  the 
nature  of  a  police  regulation.  Its  main  object  is  to  furnish 
maintenance  for  the  child  and  indemnity  to  the  public  against 
liability  for  its  support.  The  act  of  the  putative  father  is  re- 
garded as  an  offense  against  the  peace  and  good  order  of  society ; 
and  the  penalty  which  the  law  imposes  for  his  transgression  is  to 
enforce  upon  him  the  duty  of  making  provision  for  the  main- 
tenance of  his  illegitimate  offspring.  The  sum  in  which  the  de- 
fendant is  ordered  to  stand  charged  for  the  support  of  the  child 
is  not  imposed  as  an  unconditional  liability.    It  is  a  provision  by 
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way  of  security.     If  the  child  dies,  the  order  of  maintenance, 
as  to  the  future  becomes  inoperative/' 

This  decision  is  the  only  one  I  have  found  in  which  the  word 
**oflfense"  is  used  in  connection  with  a  proceeding  in  bastardy, 
and  it  is  used  in  such  a  way  as  to  indicate  that  it  does  not  contem- 
plate a  criminal  offense;  it  is  an  offense  against  the  peace  and 
good  order  of  society. 

It  will  be  seen  from  these  different  authorities  that  there  is  a 
vast  difference  between  a  criminal  prosecution  and  a  proceeding 
in  bastardy.  I  need  only  call  your  attention  to  the  fact  that 
in  a  bastardy  proceeding  the  rules  of  evidence  are  different 
from  the  rule  in  a  criminal  case.  It  is  well  known  that  in  a 
criminal  case  the  defendant  must  be  proven  guilty  beyond  a  rea- 
sonable doubt,  while  in  the  other  proceeding  the  complainant  is 
only  required  to  prove  the  truth  of  her  complaint  by  a  pre- 
ponderance of  the  evidence. 

So  the  conclusion  that  I  have  reached  in  the  light  of  these 
authorities  is  that  John  Ward,  when  he  was  in  the  custody  of  the 
constable  under  this  complaint  in  bastardy  was  not  charged  with 
an  ''offense"  as  contemplated  by  Section  6903,  and  that,  there- 
fore, Frank  Ward,  the  defendant,  if  he  did  rescue  him  from  the 
constable,  did  not  violate  the  provisions  of  Section  6903. 

The  demurrer  will  therefore  be  sustained  and  the  defendant 
discharged. 
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ASSIGNMENT  OF  LITE  INSURANCE  UNDER  THE  LAW 

OF  BUCHIGAN. 

Common  Pleas  Court  of  Richland  County. 

Myra  M.  Swett  v.  The  Mutual  Benefit  Life  Insurance 

Company.  • 

Decided,  April  Term,  1908. 

Life  Insurance — Action  hy  Beneficiary  on  Policy  Assigned  in  Michigan 
— Claim,  that  the  Lato  of  Michigan  Makes  such  an  Assignment 
Void — Answer  and  Supplemental  Answer  not  Inconsistent — Inter- 
pleader— Parties— Cause  Pending  in  Courts  of  Two  States — Plaint- 
iff Required  to  Return  to  Michigan  to  Litigate  her  Claim. 

1.  Where  a  life  insurance  company  is  sued  in  Ohio  by  the  beneficiary 

of  a  policy  issued  in  Michigan  and  assigned  in  Michigan  by  both 
the  insured  and  the  beneficiary  to  parties  still  resident  in  Michigan, 
an  answer  by  the  company  denying  the  right  of  the  beneficiary  to 
recovery  by  reason  of  the  assignment  is  not  inconsistent  with  a 
supplemental  answer  alleging  the  subsequent  filing  in  the  Federal 
court  in  Michigan  by  the  assignees  of  an  action  on  the  same  policy, 
and  further  alleging  the  necessity  of  making  the  assignees  parties 
to  the  Ohio  action;  nor  Is  such  a  supplemental  answer,  without 
a  tender  of  the  proceeds  of  the  policy  into  court,  in  the  nature  of 
an  interpleader,  but  the  two  answers  must  be  read  together,  and 
the  company  can  not  be  required  to  elect  upon  which  it  will  rely. 

2.  In  such  a  case  a  motion  by  the  insurance  company  to  make  the  as- 

signees parties  to  the  action  will  be  overruled,  for  the  reason  that 
there  can  be  no  injustice  in  requiring  the  beneficiary  to  return  to 
Michigan  and  litigate  in  a  court  of  that  state  her  claims  against 
residents  of  that  state  with  whom  she  dealt  while  herself  domiciled 
there;  and  the  motion  of  the  company  to  dismiss  the  action  in  de- 
fault of  an  order  making  the  assignees  parties  will  be  granted. 

B,  F.  Long  and  Brucker  &  Cummings,  for  plaintiff. 
Sayler  &  Sayler  and  Cummings,  McBride  <&  Wolfe,  contra. 

WiCKHAM,  J. 

This  action  is  brought  by  IVIyra  il.  Swett  against  the  Mutual 
Benefit  Life  Insurance  Company.  The  plaintiff  alleges  in  her 
petition  the  corporate  capacity  of  defendant,  and  says  that  on 
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the  4th  day  of  September,  1900,  she  and  her  husband,  Edward 
R.  Swett,  were  citizens  and  residents  of  Lake  Harbor,  in  the 
State  of  Michigan ;  that  thereafter,  on  the  24th  day  of  October, 
1906,  said  Edward  R.  Swett  died,  and  that  after  the  death  of 
her  husband,  the  plaintiff  became  and  now  is  a  citizen  and  resi- 
dent of  Ashland,  in  the  state  of  Ohio. 

That  on  the  4th  day  of  September,  1900,  the  defendant  duly 
executed  and  delivered  a  policy  of  life  insurance,  whereby  it  in- 
sured the  life  of  the  said  Edward  R.  Swett  in  the  amount  of 
$15,000;  that  by  the  terms  of  the  said  policy,  the  amount  there- 
of in  case  of  the  death  of  th^  said  Edward  R.  Swett  was  payable 
to  the  plaintiff,  Myra  M.  Swett,  in  case  she  survived  the  insured. 

That  said  policy  of  insurance  is  not  in  the  possession  or  under 
the  control  of  the  plaintiff,  and  is,  as  she  is  informed  and  believes, 
in  the  possession  of  the  defendant,  for  which  reason  she  is  un- 
able to  attach  a  copy  of  said  policy  as  an  exhibit  to  her  petition. 

That  after  the  death  of  the  said  Edward  R.  Swett,  which  oc- 
curred on  the  24th  day  of  October,  1906,  due  and  satisfactory 
proof  of  the  interest  of  the  plaintiff  under  said  policy,  and  of 
the  death  of  the  insured,  was  made  to  the  defendant ;  that  all  of 
the  requirements  and  conditions  of  said  policy  to  be  performed 
on  behalf  of  the  insured  or  this  plaintiff  have  been  duly  per- 
formed and  complied  with;  that  the  defendant  has  failed  and 
refused  to  pay  the  said  sum  of  $15,000,  or  any  part  thereof,  to 
the  plaintiff,  and  she  prays  judgment  for  that  amount,  with  in- 
terest, and  costs  of  suit. 

To  this  petition  the  defendant  filed  its  answer,  and  admits 
its  corporate  capacity  as  alleged  by  the  plaintiff,  and  says  that 
it  is  incorporated  under  the  laws  of  the  state  of  New  Jersey,  with 
its  principal  or  home  office  in  the  city  of  Newark,  in  said  state, 
and  was  at  the  time  mentioned  in  the  petition,  and  now  is,  en- 
gaged in  the  business  of  life  insurance  in  the  state  of  Michigan 
and  in  the  state  of  Ohio. 

It  admits  that  on  the  4th  day  of  September,  1900,  it  executed 
and  delivered  to  the  said  Edward  R.  Swett  a  policy  of  insurance, 
whereby  it  insured  the  life  of  the  said  Edward  R.  Swett,  of  the 
city  of  Muskegon,  in  the  county  of  Muskegon,  state  of  Michigan, 
in  the  amount  of  $15,000,  for  a  terra  of  life,  payable  at  its  office 
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in  the  city  of  Newark,  New  Jersey,  to  Myra  M.  Swett,  his  wife, 
if  living;  otherwise  to  the  executors,  administrators  or  assigns 
of  the  said  insured,  upon  due  and  satisfactory  proof  of  interest, 
and  of  the  death  of  the  said  insured,  deducting  therefrom  all 
indebtedness  to  the  company  on  said  policy,  together  with  the 
balance,  if  any,  of  the  then  current  year's  premium. 

It  further  alleges  that  on  the  18th  day  of  September,  1900, 
the  plaintiff  and  her  husband,  who  was  then  living,  made  an 
assignment  of  said  policy  in  writing,  as  follows : 

**For  value  received  we  do  hereby  assign,  transfer  and  set 
over  unto  the  Hackley  National  Bank,  of  Muskegon,  Michigan, 
the  above  policy  of  insurance,  and  all  sum  or  sums  of  money, 
interest,  benefit  or  advantage  whatsoever  now  due  or  hereafter 
to  arise  or  to  be  had  or  made  by  virtue  thereof ;  to  have  and  to 
hold  unto  the  said  Hackley  National  Bank,  to  secure  an  indebted- 
ness of  $15,000;  the  said  assignee  hereby  agreeing  that  any  in- 
debtedness to  the  company  on  the  said  policy  shall  be  a  valid 
and  prior  lien  thereon. 

**Edwabd  R.  Swett, 
''Myra  M.  Swett." 

That  said  assignment  was  made  by 'the  plaintiff  and  her  hus- 
band to  secure  an  indebtedness  of  $15,000,  as  in  said  assignment 
set  out ;  that  of  the  said  indebtedness  of  $15,000  to  the  Hackley 
National  Bank,  the  payment  of  which  was  secured  by  the  assign- 
ment of  said  policy,  $5,000  was  evidenced  by  a  promissory  note, 
executed  by  said  Edward  R.  Swett,  and  endorsed  by  Charles  II. 
Hackley;  that  the  said  Charles  H.  Hackley  died  testate,  and 
that  the  ^lichigan  Trust  Company  and  Thomas  Hume  were  ap- 
pointed executors  of  the  last  will  of  the  said  Charles  H.  Hackley, 
in  the  probate  court  of  the  county  of  Muskegon,  ^Tichigan ;  that 
thereupon,  at  or  after  the  maturity  of  the  said  note  so  indorsed 
by  the  said  Charles  H.  Hackley,  the  said  executors  of  his  last 
will,  by  reason  of  his  indorsement  of  said  note,  paid  the  amount 
thereof  to  the  said  Hackley  National  Bank;  and  thereupon,  on 
May  16,  1907,  in  consideration  of  that  payment,  the  said  Hackley 
National  Bank  assigned  and  transferred  to  the  said  executors 
an  undivided  one-third  interest  in  and  to  said  policy  of  insurance, 
and  all  sum  or  sums  of  money  due  thereon ;  that  no  money  has 
been  paid  to  said  executors,  and  that  they  still  hold  the  note 
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so  paid  by  them,  and  the  assignment  of  said  undivided  one-third 
interest  in  the  policy  is  a  subsisting  and  valid  claim. 

The  answer  admits  the  death  of  Edward  B.  Swett  on  the  24th 
day  of  October,  1906,  and  alleges  that  on  or  about  the  19th  day  of 
November,  1906,  the  executors  of  Charles  H.  Hackley  and  the' 
Hackley  National  Bank  made  proof  of  the  death,  and  their  in- 
terest in  the  policy,  as  said  assigns  to  the  amount  of  the  entire 
proceeds  thereof ;  that  the  amount  due  on  the  policy,  taking  in- 
to account  all  credits  and  debits  from  this  defendant,  was  $14,- 
160.46;  that  the  policy  of  insurance  is  held  in  the  state  of  Michi- 
gan by  the  said,  the  Hackley  National  Bank,  under  said  as- 
signment; and  admits  that  the  plaintiff  is  now,  and  since  the 
death  of  the  said  Edward  R.  Swett  has  been,  a  resident  and 
citizen  of  Ashland,  in  the  state  of  Ohio. 

To  this  answer  the  plaintiff  replies,  and  for  her  first  reply 
admits  that  Charles  H.  Hacklev  died  testate,  and  that  executors 
were  appointed  as  alleged  in  the  answer,  and  that  proof  of  death 
of  said  Edward  R.  Swett  was  made  to  the  defendant,  and  denies 
each  and  every  other  allegation  in  the  answer  contained. 

For  a  second  reply  the  plaintiff  says  that  she  signed  the  al- 
leged assignment  of  said  policy  of  insurance  in  the  county  of 
Muskegon,  in  the  state  of  Michigan ;  that  at  the  time  she  signed 
the  purported  assignment  she  was  the  wife  of  the  said  Edward 
R.  Swett,  and  sets  forth  in  this  reply  the  sections  of  the  statutes 
of  the  state  of  Michigan,  and  avers  that,  under  these  sections  and 
the  adjudications  of  the  courts  of  that  state,  said  assignment 
was  without  validity  and  it  is  absolutely  void  and  of  no  effect. 

For  a  third  reply  she  says  that  the  assignment  of  said  insur- 
ance policy  so  made  by  her  was  without  any  consideration,  and 
was  void  for  that  reason. 

And  for  a  fourth  reply  she  says  that  prior  to  the  date  of  said 
purported  assignment  of  said  insurance  policy  by  the  plaintiff, 
there  had  been  executed  by  her  husband,  Edward  R.  Swett,  to  the 
said  Hackley  National  Bank,  a  promissory  note  in  the  amount  of 
$10,000,  which  note  was  the  only  indebtedness  attempted  to  be 
secured  by  said  purported  assignment;  and  also  a  certain  promis- 
sory note  of  the  amount  of  $6,000,  whieh  last  named  note  had 
been  indorsed  by  the  said  Charles  H.  Hackley;   that  both  notes 


NISI  PRIUS  REPORTS— NEW  SERIES.  578 

1909.]  Swett  V.  Insurance  Company. 

were  executed  prior  to  the  date  of  said  assignment  of  said  in- 
surance policy,  and  neither  of  them  by  their  terms  became  due 
until  after  the  execution  of  said  purported  assignment,  and 
neither  of  said  notes  were  executed  in  consideration  of  said  Mvra 
M.  Swett  thereafter  executing  said  purported  assignment  of 
said  policy  of  insurance ;  that  no  note  or  notes,  or  any  other  evi^ 
dences  of  indebtedness,  were  executed  by  said  Myra  M.  Swett  or 
Edward  R.  Swett,  or  either  of  them,  to  the  said  Hackley  Na- 
tional Bank,  co-incident  to  or  contemporaneous  with,  or  in  con- 
sideration of,  the  execution  of  said  purported  assignment;  that 
when  said  two  certain  promissory  notes  for  $10,000  and  $6,000, 
respectively,  became  due,  they  were  paid  by  the  said  Edward  R. 
Swett  to  the  said  Hackley  National  Bank,  and  canceled,  and  new 
notes  given  in  lieu  thereof  by  the  said  Edward  R.  Swett,  without 
the  knowledge  or  oonsent  of  the  plaintiff,  and  that  thereafter  the 
time  of  payment  of  the  original  indebtedness  was  extended, 
without  the  knowledge  or  consent  of  the  plaintiff;  that  after- 
wards said  new  notes  were  canceled  by  the  said  Hackley  National 
Bank,  and  renewed  from  time  to  time  as  they  fell  due,  by  said 
Edward  R.  Swett,  without  knowledge  or  consent  of  the  plaintiff; 
that  by  virtue  of  said  renewals  as  aforesaid  said  assignment  be- 
came and  is  illegal,  void,  and  of  no  effect  as  to  the  plaintiff 
herein. 

At  this  stage  of  the  case  the  defendant  asked  and  obtained 
leave  of  the  court  to  file  a  supplemental  answer,  and  for  such 
supplemental  answer  says  that  since  the  filing  of  its  original  an- 
swer herein  the  said  the  Michigan  Trust  Company,  a  corpora- 
tion under  the  laws  of  the  state  of  Michigan,  and  Thomas  Hume, 
as  executors  of  the  last  will  and  testament  of  said  Charles  H. 
Hackley,  deceased,  and  the  said  Hackley  National  Bank,  all  of 
whom  are  citizens  of  the  state  of  Michigan,  fts  plaintiffs,  brought 
an  action  in  the  Circuit  Court  of  the  United  States,  for  the 
Eastern  District  of  Michigan,  Southern  Division,  against  this 
defendant,  on  the  policy  of  insurance  on  the  life  of  Edward  R. 
Swett,  issued  by  the  defendant  on  the  4th  day  of  September,  1900 ; 
that  in  the  first  count  of  the  declaration  filed  by  the  plaintiff  in 
that  case  they  set  up  the  issuing  of  the  policy  of  insurance  by 
the  defendant  on  the  life  of  Edward  R.  Swett,  in  the  sum  of 
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$15,000,  payable  at  its  office  in  the  city  of  Newark,  New  Jersey, 
to  Myra  M.  Swett,  his  wife,  plaintiff  herein,  if  living,  upon  proof 
of  interest  and  death  of  the  said  Edward  R.  Swett,  deducting 
all  indebtedness  to  said  company  on  said  policy,  together  with 
the  balance,  if  any,  of  the  then  current  year's  premium;   an  in- 
debtedness for  $15,000  from  the  said  Edward  R.  Swett  to  the 
said  Hackley  National  Bank,  evidenced  by  promissory  notes  of 
said  Edward  R.  Swett  to  said  bank,  of  which  notes  to  the  amount 
of  $10,000  were  without  security,  and  notes  to  the  amount  of 
$5,000  were  indorsed  by  the  said  Charles  H.  Hackley;    an  as- 
signment in  writing  of  the  policy  of  insurance  by  said  Edward 
R.  Swett  and  Myra  M.  Swett,  of  date  the  18th  day  of  September, 
1900,  to  the  Hackley  National  Bank,  to  secure  said  indebtedness; 
notice  of  said  assignment  to  said  insurance  company;  the  con- 
tinued existence  of  said  indebtedness  at  the  time  of  the  death 
of  said  Charles  H.  Hackley,  and  at  the  time  of  the  death  of  said 
Edward  R.  Swett;    the  death  of  the  said  Charles  H.  itackley 
testate,  and  the  appointment  of  the  executors  of  his  last  will; 
the  presentment  of  the  claims  on  the  notes  indorsed  by  Charles 
H.  Hackley  against  his  estate,  and  the  request  and  payment  of 
the  same  by  his  executors,  the  death  of  Edward  R.  Swett,  pay- 
ment of  premiums,  and  performance  of  conditions  on  his  part, 
and  proof  of  death  to  said  insurance  company ;   an  indebtedness 
of  Edward  R.  Swett  at  the  time  of  his  death  in  the  sum  of 
$10,000,  and  interest,  to  the  Hackley  National  Bank,  and  the 
sum  of  $5,000  and  upwards  to  the  executors  of  the  will  of 
Charles  H.  Hackley  as  the  indebtedness  which  the  Hackley  Na- 
tional Bank  held  against  the  said  Edward  R.  Swett  at  the  time 
of  the  execution  of  the  assignment  of  said  policy  of  insurance, 
and  as  the  same  indebtedness  mentioned  in  said  assignment;   an 
assignment  of  an  undivided  one-third  interest  in  said  policy  of 
insurance,  executed  by  said  Hackley  National  Bank  to  said  execu- 
tors of  date  the  16th  day  of  May,  1907 ;    and  notice  of  said  as- 
signment to  said  insurance  company. 

In  the  second  count  of  the  declaration  of  the  plaintiff  filed 
in  that  action  they  set  up  a  writing  of  date  September  25,  1900, 
signed  by  Edward  R.  Swett,  addressed  to  George  A.  Abbott, 
cashier  of  said  Hackley  National  Bank,  directing  the  said  cashier 
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in  case  of  his  death  to  apply  the  proceeds  of  said  policy,  first,  to 
pay  the  note  of  said  Swett  to  said  bank  for  $10,000,  and  interest; 
and,  second,  to  protect  said  Charles  H.  Hackley  on  his  indorse- 
ment of  said  paper  as  he  might  direct ;  the  notice  to  said  Hack- 
ley  National  Bank  and  to  the  executors  of  said  last  will  of  said 
Charles  H.  Hackley,  with  the  indebtedness  secured  by  the  said 
assignment  of  said  policy  and  the  written  directions  to  said 
cashier ;  the  direction  by  said  executors  to  said  cashier  to  apply 
the  proceeds  of  said  policy,  in  excess  of  the  sum  needed  to  pay 
the  note  of  said  Swett  to  said  Hackley  National  Bank  for  $10,- 
000  and  interest,  in  payment  of  the  notes  of  said  Swett  which 
had  been  endorsed  by  said  Charles  H.  Hackley  and  paid  by  said 
executors;  and  notice  of  said  direction  to  said  insurance  com- 
pany. 

And  the  said  plaintiffs  in  said  case  by  said  declaration  set  up 
a  liability  of  the  Mutual  Benefit  Life  Insurance  Company,  de- 
fendant herein,  to  pay  to  them  the  sum  of  $15,000  for  which  it 
insured  the  life  of  the  said  Edward  R.  Swett  under  said  policy  of 
insurance,  together  with  interest  thereon  from  the  timfe  of  his 
death  aforesaid,  and  the  consequent  promise  to  pay  the  same  to 
them  on  request;  the  disregard  of  its  said  promise  and  its 
failure  to  pay  the  same,  or  any  part  thereof,  to  their  damage  of 
$20,000,  for  which  they  ask  judgment,  etc. 

The  supplemental  answer  of  the  defendant  herein  further 
avers  that  process  was  duly  issued  out  of  said  court  in  Michigan 
and  served  upon  the  defendant  herein,  and  that  thereby  juris- 
diction was  acquired  over  this  defendant  in  said  court ;  that  said 
action  is  still  pending;  that  the  said  plaintiffs  therein  by  said 
action  seek  to  recover  from  this  defendant  by  process  of  law  in 
said  court  the  amount  due  on  said  policy  of  insurance  so  issued 
by  it  on  the  life  of  Edward  R.  Swett. 

And  this  defendant  says  in  its  supplemental  answer  that  it  dis- 
claims any  interest  in  any  controversy  respecting  the  validity  of 
the  said  assignment  of  said  policy  of  insurance,  except  in  so  far 
as  this  defendant  may  be  protected  in  the  payment  of  the  money 
due  on  said  policy,  to-wit,  the  sum  of  $14,160.46,  to  the  proper 
person  or  persons. 
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And  it  further  alleges  that  the  Michigan  Trust  Company  and 
Thomas  Hume,  as  executors  of  the  last  will  of  Charles  H.  Hack- 
ley,  deceased,  and  the  Hackley  National  Bank,  are  parties  neces- 
sary with  the  plaintiff  in  this, case  in  order  that  the  controversy 
herein  may  be  determined;  that  the  determination  of  this  suit 
can  not  be  had  without  their  presence,  and  it  prays  as  in  its 
original  answer. 

To  this  supplemental  answer  the  plaintiff  filed  a  motion,  and 
thereby  moved  the  court  to  compel  the  defendant  to  elect  whether 
it  will  rely  upon  its  original  answer  in  this  case,  or  its  supple- 
mental answer,  claiming  that  the  defenses  in  those  two  plead- 
ings respectively  are  inconsistent,  and  the  cause  was  submitted 
to  the  court  on  that  motion. 

When  the  case  was  argued  it  was  understood  by  the  court  that 
it  was  to  be  submitted  upon  the  question  whether  the  plaintiff 
on  the  facts  set  forth  and  contained  in  the  pleadings  was  en- 
titled to  recover  in  this  case,  without  the  Michigan  parties  being 
made  parties  defendant  herein.  The  character  of  the  oral  argu- 
ment by*  counsel  for  both  plaintiff  and  defendant  was  such  that 
our  understanding  was  that  that  was  the  question  submitted, 
but  upon  taking  up  the  case  for  examination  and  consideration, 
I  find  that  counsel  for  the  plaintiff  have  a  different  understand- 
ing, and  they  say  that  if  the  plaintiff's  right  to  recover  is  to  be 
considered  by  the  court  they  desire  a  full  hearing  upon  that 
proposition,  and  that  the  cause  is  submitted  on  the  motion  filed 
by  the  plaintiff  and  that  alone,  and  that  the  proposition  of  the 
plaintiff's  right  to  recover  can  not  be  considered  upon  the  mo- 
tion. 

In  view  of  this  understanding  by  counsel  for  the  plaintiff,  our 
consideration  of  the  case  has  gone  no  further  than  the  motion 
to  require  the  defendant  to  elect  between  alleged  inconsistent 
defenses. 

Do  the  facts  set  up  in  the  supplemental  answer  state  a  defense 
inconsistent  with  the  original  answer,  is  the  question  to  be  de- 
termined. Counsel  for  the  plaintiff  argue  in  their  brief  and 
orally  that  the  supplemental  answer  is  an  interpleader,  and  say 
that  in  view  of  the  denials  in  the  original  answer  the  defendant 
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can  not  be  permitted  to  file  an  interpleader  in  the  ease,  and  to 
sustain  that  claim  they  cite  us  an  authority,  the  case  of  Johnson 
V.  Oliver,  51  0.  S.,  6.  It  is  also  argued  by  counsel  for  plaintiff 
that  the  action  can  not  be  changed  from  one  at  law  for  the  re- 
covery of  money  on  an  insurance  policy  to  an  equitable  action. 

Our  opinion  is  that  the  case  of  Johnson  v.  Oliver  is  not  in 
point,  for  the  reason  that  the  supplemental  answer  is  not  an  jnter- 
pleader.  It  does  not  contain  all  the  essential  elements  of  an 
interpleader.  If  we  are  right  in  that  conclusion,  it  disposes 
of  the  question  whether  the  action  may  be  changed  from  one  at 
law  to  a  suit  in  equity. 

An  answer  in  the  nature  .of  an  interpleader  must  contain 
all  of  the  essential  averments  of  a  bill  of  interpleader.  It  must 
show  : 

1.  That  there  are  proper  persons  in  being  capable  of  inter- 
pleading and  setting  up  opposite  claims.  Metcalf  v.  Hervey,  1 
Ves.,  248. 

2.  It  must  contain  such  averments  in  respect  to  the  position 
of  the  plaintiff  (the  defendant  in  this  case),  as  to  show  that  he 
is  entitled  to  maintain  the  interpleader.  Stone  v.  Reed,  152 
Mass.,  179. 

3.  It  should  state  distinctly  the  nature  and  character  of  the 
conflicting  claims.  Connelly  v.  Ala,  Oold  L.  Ins.  Co,,  67  Ala.. 
472;  Snodgrass  v.  Butler,  54  Miss.,  45;  McEwen  v.  Troost,  1 

'  Sneede,  186 ;  National  Bank  v.  Augusta,  etc.  Co.,  99  Ga.,  286 ; 
Warnock  v.  Harlow,  96  Cal.,  298;  Oil  Run  Petroleum  Co.  v. 
Cole,  6  W.  Va.,  526. 

4.  It  must  admit  or  at  least  not  deny  title  in  either  of  the 
claims.  Killear  v.  Elbinghaus,  110  U.  S.,  568 ;  Helman  v.  Schnei- 
der, 75  Pla.,  422;  McHenry  v.  Hazard,  45  Barb.  (N.  J.),  65; 
Illingworth  v.  Rowe,  52  N.  J.  Eq.,  360;  Orient  Ins.  Co.  v.  Reen, 
81  Cal,  145. 

5.  It  must  show  that  the  plaintiff  is  ignorant  of  the  rights  of 
the  parties  who  were  called  upon  to  interplead,  or  that  there  is 
some  doubt  in  point  of  law  or  fact  to  which  claimant  the  debt  or 

•  duty  belongs.  Parker  v.  Barker,  42  N.  H.,  78 ;  Bria7it  v.  Reed, 
14  N.  J.  Eq.,  271 ;  Illingworth  v.  Rour,  52  N.  J.  Eq.,  360,  and 
other  cases  cited  above. 
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6.  That  the  plaintiff  disclaims  any  personal  interest  in  the 
thing  in  controversy,  by  citing  his  own  rights  so  as  to  negative 
any  such  interest.  Williams  v.  Mathews,  47  N.  J^  Eq.,  196; 
Story's  Eq,  PI,  Section  292. 

7.  And,  lastly,  the  party  interpleading  must  bring  or  offer 
to  bring  the  money  or  thing  claimed  into  court,  so  that  he  can 
not  be  benefitted  by  delay  in  payment.  Crane  v.  McDonald, 
118  N.  Y.,  648;  Bassett  v.  Leslie,  123  N.  Y.,  296;  Travelers'  Ins. 
Co.  V.  Healy,  86  Hun.  (N.  Y.),  524;  Oilson  v.  Goldthwaite,  7 
Ala.,  281. 

The  supplemental  answer  of  the  defendant  does  not  bring  nor 
offer  to  bring  the  money  due  from  it  on  the  policy  of  insurance 
into  court,  and  therefore  it  lacks  one  of  the  essential  elements 
of  the  interpleader. 

The  answer  and  supplemental  answer  must  be  read  together, 
and  so  read  must  be  regarded  as  the  answer  of  the  defendant  in 
the  case.  The  original  answer  denies  title  or  right  of  the  plaint- 
iff in  the  money  sought  to  be  recovered  in  this  action,  and  in 
that  respect  the  answer  differs  from  the  allegations  which  must 
be  set  forth  in  a  bill  or  answer  in  interpleader? 

Our  conclusion  is  that  the  facts  contained  in  the  supplemental 
answer  are  such  as  are  intended  to  show  that  the  plaintiff  has  no 
right  to  recover,  and  that  the  court  would  not  be  justified  in  re- 
quiring the  defendant  to  elect  between  reliance  upon  the  facts 
contained  in  the  original  answer  and  the  facts  set  forth  in  the 
supplemental  answer,  and  the  motion  is  overruled. 

Much  of  the  oral  argument  of  counsel  and  of  their  written 
briefs  has  not  been  referred  to  nor  considered  in  the  opinion  on 
this  motion  for  the  reason  that  they  go  to  the  question  of  the 
plaintiff's  right  to  maintain  the  action,  in  view  of  the  facts  as 
shown  by  the  pleadings,  and  as  we  have  already  said  the  cause 
is  submitted  to  the  court  solely  on  the  motion  filed  by  the  plaint- 
iff to  compel  an  election  by  the  defendant. 
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On  motion  by  dependant  to  require  the  plaintiff  to  bring 

IN  THE  EXECUTORS  OP  ChARLES  H.  HaCKLEY  AND  THE  HaCK- 

LEY  National  Bank  as  necessary  parties  to  the  action, 

AND  UPON  FAILURE  SO  TO  DO  TO  DISMISS  THE  ACTION.      . 

This  cause  now  comes  on  for  consideration  on  the  motion  filed 
by  the  defendant  to  require  the  plaintiff  to  bring  in  the  execu- 
tors of  Charles  H.  Hackley  and  the  Hackley  National  Bank  of 
Michigan  as  necessary  parties  to  this  suit,  and  on  her  failure  to 
bring  them  in  to  dismiss  her  action. 

The  plaintiff  in  her  reply  admits  she  executed  and  delivered 
the  assignment  of  the  policy  of  insurance  as  alleged  by  the  de- 
fendant in  its  answer,  but  says  that  under  the  statute  law  of 
Michigan  the  assignment  is  void.  She  also  pleads  no  considera- 
tion, and  the  extension  of  time  on  the  notes  to  avoid  the  assign- 
ment of  the  policy. 

That  the  Michigan  parties  are  necessary  to  the  correct  deter- 
mination of  this  case  there  can  be  no  doubt.  If  the  courts  of 
this  state  on  the  legal-  propositions  involved  in  this  case  should 
sustain  the  claims  of  the  plaintiff,  and  the  Federal  court  hold 
in  favor  of  the  Michigan  parties,  the  defendant  would  have  to 
pay  the  money  twice — a  manifest  injustice  which  no  court  in  a 
civilized  country  would  sanction.  If  our  courts  should  sustain 
the  contention  of  the  defendant,  and  the  Michigan  court  adopt 
the  'plaintiff's  view,  the  defendant  would  escape  paying  a  valid 
debt,  a  result  equally  as  unjust.  It  is  manifest,  therefore,  that 
the  rights  of  the  parties  to  the  fund  in  suit  must  be  adjudicated 
by  the  same  tribunal. 

Counsel  for  plaintiff  eloquently  declare  in  their  oral  argument  : 

'*She  (the  plaintiff)  does  not  propose  to  go  to  the  courts  of 
^lichigan  to  litigate  a  matter  that  she  has  a  right  to  litigate  in 
the  courts  of  Ohio;  nor  does  she  propose  to  be  turned  out  of 
doors  when  she  has  once  appealed  to  the  jurisdiction  of  the  Ohio 
courts." 

Counsers  argument  is  calculated  to  touch  our  state  pride  and 
excite  sympathy  for  the  plaintiff — a  woman — even  as  the  declara- 
tion, **  where  the  American  flag  has  once  been  raised  no  hand  will 
be  permitted  to  haul  it  down,'*  stirs  our  patriotism. 
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But  neither  chivalrous  sentiments,  pride  of  state,  nor  love  of 
country,  should  make  us  forget  the  blind  goddess  with  her  sword 
and  scales.  Even-handed  justice  must  be  administered,  althoucjh 
it  be  necessary  to  turn  a  litigant  out  of  court  or  haul  down  the 
American  flag. 

Counsel  for  plaintiff  cite  Section  5016,  Revised  Statutes  of 
Ohio,  and  say  it  was  passed  for  the  purpose  of  taking  care  of 
just  this  kind  of  a  case.  We  can  not  agree  with  counsel.  That 
section  can  only  apply  to  persons  who  may  be  reached  by  the 
process  of  the  court.  It  assumes  to  deal  with  parties  only  who 
are  within  the  court  *s  jurisdiction.  It  was  not  intended  to 
apply,  and  could  not  apply,  to  two  or  more  persons  claiming  the 
same  fund  by  suits  in  as  many  different  states.  The  d3cided 
cases  of  the  Ohio  courts  cited  by  counsel  for  both  parties  aid  us 
but  little  for  that  reason;  they  are  all  (except  the  nisi  prius 
case  of  Erie  county)  cases  where  the  parties  were  within  the 
territorial  jurisdiction  of  the  court,  and  they  should  be  read  in 
the  light  of  that  fact. 

It  is  said  that  it  will  impose  a  great  hardship  on  the  plaintiff 
if  she  is  required  to  go  to  Michigan  to  litigate  her  rights,  and 
that  the  defendant  is  responsible  for  the  present  condition  of 
matters  pertaining  to  this  case.  We  fail  to  see  the  force  of  the 
argument.  The  plaintiff  was  a  resident  of  Michigan  when  the 
policy  was  issued,  and  it  was  her  domi<;ile  when  the  alleged  as- 
signment of  the  policy  was  made  by  her  and  her  husband,  and 
remained  her  domicile  till  after  the  death  of  her  husband.  She 
by  her  oWn  act,  which  could  not  be  controlled  by  defendant, 
changed  her  domicile  to  Ashland  county,  this  state,  and  by  her 
own  volutary  act  brought  this  action  here;  and  by  the  process 
of  this  court  brought  the  defendant  within  its  jurisdiction  with- 
out its  will  or  consent,  and  now  invokes  the  authority  and  juris- 
diction of  the  court  for  a  judgment.  The  argument  that  the  de- 
fendant could  have  protected  itself  from  being  put  in  its  pres- 
ent situation  by  a  provision  inserted  in  its  policy,  does  not  ap- 
peal strongly  to  the  court. 

The  plaintiff  has  by  her  own  voluntary  acts  created  the  pres- 
ent condition  of  affairs.  She  assigned  the  policy  in  Michigan 
when  she  was  domiciled  there  to  parties  now  resident  there. 
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The  policy  is  now  in  the  hands  of  the  Michigan  parties.  She 
then  left  that  state  and  came  here  and  brought  this  action.  We 
think  it  would  be  no  injustice  to  her  to  require  her  to  go  back  to 
Michigan  and  meet  the  parties  with  whom  she  dealt  there  in  a 
court  of  that  state  to  litigate  her  claims. 

We  have  examined  the  authorities  cited  by  counsel  in  th-nr 
briefs,  but  this  already  too  lengthy  opinion  should  not  be  made 
longer  by  any  further  comments  of  the  court. 

The  motion  is  sustained  with  exceptions. 


DEVISE  IN  PEE  SIMPLE  NODIPIED  BY  SUASEQUENT 

PROVISION. 

Common  Pleas  Court  of  Hamilton  County. 

Joseph  W.  O'Hara,  Administrator,  v.  Charles  Peirano  et  al. 

Decided,  February  13,  1909. 

Wills'— Devise  of  Residue  to  Wife  in  Fee  Simple— Made  a  Devise  for 
Life  with  Authority  to  Consume  by  a  Subsequent  Provision — Word 
**Desire**  Depositive,  When — Lease  Executed  by  Life  Tenant  Ef- 
fectual After  Her  Death, 

1.  Under  a  devise  by  a  testator  to  his  wife  in  fee  simple,  followed  by  a 

subsequent  provision  that  *Mn  case  my  wife  should  die  leaving  said 
estate  unconsumed  I  desire  that  the  same  shall  be  distributed"  in 
payment  of  certain  legacies  mentioned,  the  wife  takes  a  life  estate 
only  but  with  the  right  to  consume  the  estate  in  whole  or  in  part 
during  her  life  time. 

2.  The  word  "desire"  as  used  in  the  phrase  "I  desire  that  the  same 

[referring  to  the  testator's  estate  1  shall  be  distributed"  is  de- 
positive  and  conveys  a  vested  estate. 

3.  A  widow  under  a  devise  of  an  estate  for  life  with  authority  to  con- 

sume  the  estate  in  whole  or  in  part,  has  power  to  execute  a  lease 
which  will  be  effectual  after  her  death. 

J,  W,  O'Hara,  for  plaintiff. 

Clore,  Dicker  son  &  Clayton,  for  defendants. 

Swing,  J. 

In  this  case  I  am  called  upon  to  construe  the  will  of  John 
Podesta,  deceased,  in  certain  respects. 
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The  action  is  brought  by  plaintiff  as  administrator  with  the 
will  annexed  for  a  decree  for  the  sale  of  real  estate  left  by  said 
John  Podesta,  deceased,  for  the  payment  of  certain  money  lega- 
cies set  forth  in  the  third  item  of  the  will.  This  involves  the 
question  of  the  true  intention  of  the  testator  as  expressed  in  the 
second  and  third  items  of  the  will  as  read  together. 

The  first  item  of  the  will  provides  for  the  payment  of  the  just 
debts  of  the  testator,  and  the  erection  of  a  monument  to  the 
memor>'  of  himself  and  wife  to  cost  $500. 

The  second  item  of  the  will  is  as  follows: 

**  Second.  I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  real,  personal  and  mixed,  to  my  wife, 
Mary  Podesta,  absolutely  and  in  fee  simple.'* 

The  third  item  is,  in  part,  as  follows: 

**  Third.  In  case  my  wife  should  die  leaving  said  estate  uncon- 
sunled  I  desire  that  the  same  shall  be  distributed  as  follows :  To 
Caroline  Peironasix  thousand  ($6,000)  dollars,'*  and  then  follow 
many  other  like  legacies  varying  in  amounts,  to  different  per- 
sons, the  money  legacies  amounting  in  all  to  about  $15,000,  the 
several  legacies  being  for  sums  of  $6,000,  $1,000,  $500,  $100  and 
$50  respectively,  there  being  several  bequests  of  the  said  several 
sums  below  $6,000. 

Mary  Podesta,  wife  of  the  testator,  died  after  the  death  of  the 
testator  and  after  the  probate  of  the  will.         * 

It  is  claimed  by  certain  of  the  defendants,  the  heirs  at  law  of 
said  Mary  Podesta,  wife  of  the  testator,  that  by  the  true  construc- 
tion of  the  will  the  said  IMary  Podesta  took  the  fee  simple  tjtle 
to  the  real  estate  of  the  testator,  which  plaintiff  seeks  in  this  ac- 
tion to  have  sold  for  the  payment  of  the  money  legacies  set  forth 
in  the  third  item  of  the  will,  and  that  the  real  estate  can  not, 
therefore,  be  sold  for  the  payment  of  said  money  legacies. 

I  am  of  opinion  that  this  is  not  the  true  intention  of  the  tes- 
tator as  gathered  from  the  reading  of  all  the  items  of  the  will 
together.  I  am  of  opinion  that  the  intention  of  the  testator  was 
to  give  to  his  said  wife,  Mary  Podesta,  a  life  estate  in  his  estate 
for  her  own  life,  with  the  right  to  consume  the  whole  or  a  part 
of  the  estate  during  her  lift* ;  and  that  if  she  left  any  part  of  the 
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estate  unconsumed  at  her  death,  it  should  be  devoted  to  the  pay- 
ment of  the  several  money  legacies. 

Such  construction  I  think  is  clearly  in  accordance  with  the 
manifest  intention  of  the  testator  and  in  accordance  with  es- 
tablished rules  of  construction  of  wills.  A  contrary  construction 
would  mean  that  no  effect  should  be  given  to  the  third  item  of  the 
will.  It  is  true  that  the  second  item  purports  to  devise  the  es- 
tate to  the  wife  **in  fee  simple.*'  It  is  true  also  that  the  words 
**in  fee  simple"  are  not  in  themselves  words  of  uncertain  mean- 
ing. But  technical  legal  expressions  are  sometimes  used  in  wills 
with  an  incorrect  idea  of  their  meaning  on  the  part  of  testator. 
It  is  also  true  that  positive  dispositions  are  sometimes  made  in 
one  item  of  a  will,  and  modified  in  subsequent  items  of  the  will. 

In  Redfield  on  Wills,  Sec.  426,  it  is  said : 

**It  seems  clear  that  a  technical  construction  of  words  and 
phrases,  although  prima  facie  the  one  which  should  prevail,  will 
not  be  carried  to  the  extent  of  defes^ting  any  obvious  general 
intention  of  the  testator,  since  wills  are  often  prepared  by  those 
wholly  unacquainted  with  the  precise  technical  force  of  legal 
formulas,  and  who  from  a  consciousness  of  such  deficiency,  often 
exert  themselves  to  drag  in  such  phrases,  wherever  they  suppose 
they  would  probably  have  been  adopted  by  an  experienced 
draughtsman." 

There  have  been  many  cases  of  the  improper  use  in  a  will  of 
legal  terms  which  have  a  fixed,  certain  meaning. 
In  Redfield  on  Wills,  446,  Sec.  445,  it  is  said : 

**The  rule  seems  to  be  pretty  clearly  established  that  where 
the  testator  makes  a  general  devise,  or  bequest,  which  would  in- 
clude the  whole  of  the  estate,  and  in  other  portions  of  the  will 
makes  specific  dispositions,  these  shall  be  regarded  as  explana- 
tions, or  exceptions,  out  of  the  general  disposition;  and  it  will 
not  be  important  in  such  ease  whether  the  general  or  the  special 
provisions  come  first  in  order,  since,  in  either  case,  the  general  dis- 
position will  be  regarded  as  made  subject  to  the  more  specific 
ones. ' ' 

These  rules  are  support<?d  by  many  authorities  cited  by  coun- 
sel for  plaintiff  in  his  brief,  in  Ohio  and  elsewhere,  and  I  take  it 
are  not  doubtful.  I  can  not  disregard  and  treat  as  of  no  effect  the 
words  of  the  third  item  of  the  will : 
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**In  case  my  wife  should  die  leaving  said  estate  unconsumed, 
I  desire  that  the  same  shall  be  distributed  as  follows:*'  and 
the  many  specific  legacies  which  then  follow. 

It  is  contended  that  the  word  ** desire,''  in  the  third  item  of 
the  will,  is  not  clearly  and  conclusively  dispositive ;  that  it  does 
not  necessarily  express  a  purpose  of  the  testator  which  must  be 
carried  out  to  the  extent  of  requiring  a  modification  of  the 
clearly  expressed  intention  in  the  second  item.  This  contention 
I  think  is  not  correct. 

In  the  case  of  Brasher  y.  March,  15  Ohio  St.,  103,  it  is  said  in 
the  syllabus: 

**That  the  clause  expressing  the  *wish  and  desire'  of  the  testa- 
tor was  dispositive  in  its  nature,  and  gave  a  vested  interest  to  all 
the  children." 

I  do  not  think  it  necessary  to  quote  other  authorities  in  this 
connection.  I  think  it  clear  from  the  will  in  this  case  that  the 
word,  *' desire,"  as  used  by  the  testator,  is  dispositive. 

Counsel  on  both  sides  have  cited  many  authorities  in  their 
briefs  on  various  phases  of  the  questions  submitted  to  me,  but  I 
do  not  deem  it  necessary  to  discuss  or  quote  them  further. 

I  am  satisfied  the  construction  of  the  will  which  I  have  stated 
at  the  outset  of  this  opinion  is  according  to  the  intention  of  the 
testator  as  it  must  be  gathered  from  the  whole  will.  A  decree 
for  sale  may  therefore  be  taken,  as  prayed  for  in  the  petition. 

There  is  a  lease  which  was  given  by  said  Mary  Podesta,  wife 
of  testator,  in  her  lifetime,  which  I  will  hold  to  be  effectual,  and 
the  interests  of  the  lessee,  under  the  terms  of  his  lease,  will  be 
protected,  as  I  am  disposed  to  hold  that  under  the  construction 
which  I  have  given  to  the  will,  the  said  Mary  Podesta  had  the 
power  to  execute  the  leas3,  and  I  understand  that  no  serious 
contention  is  made  as  to  that  by  counsel  for  any  of  the  parties 
to  the  suit. 
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CONSTITUTiONALITY  AND  SCOPE  OP  THE  OHIO  RAILROAD 

COMMISSION  ACT. 

Common  Pleas  Court  of  Franklin  County. 

The  Black  Diamond  Coal  &  Coke  Company  v.  Bu\ilroad 

Commission  op  Ohio  and  The  Marietta,  Columbus 

&  Cleveland  Railway  Company. 

Decided,  July  1,  1909. 

Railroad  Commiaaion — Constitutionality  of  the  Act  Creating — Author- 
ity of  the  CommisHon  Limited — Jurisdiction  of  the  Courts — Distri- 
bution of  Cars  to  Coal  Mines — Arbitrary  Rules  Promulgated  by 
the  Commission  Inadmissible — Where  the  Effect  is  to  Determine 
Future  Judicial  Questions  as  to  Discrimination — What  the  Com- 
mission May  Do — Section  20  et  seq. 

1.  The  Ohio  railroad  commission  act  is  saved  from  invalidity  by  the  pro- 

vision that  its  Jurisdiction  shall  not  be  exclusive,  but  a  matter 
first  presented  to  the  conunission  may  be  subsequently  heard  and 
determined  de  novo  in  the  courts. 

2.  It  is  not  Just  or  equitable  to  include  railroad  fuel  cars  with  the 

regular  equipment  of  a  company  in  the  d.i8tribution  of  cars  to 
coal  mines  along  its  line. 

3.  Nor  is  it  within  the  province  or  power  of  the  commission  to  pro- 

mulgate an  arbitrapy  rule  as  to  the  distribution  of  cars  in  the 
future,  and  thereby  determine  a  future  Judicial  question  as  to  dis- 
crimination in  the  distribution  of  such  cars  without  regard  to  cir- 
cumstances and  conditions  as  they  may  then  exist;  but  the  most 
that  the  commission  can  do  is  to  observe  the  provision  of  Section 
244-20  (Sec.  10),  that  when  a  railroad  has  an  insufficient  number  of 
cars  to  meet  all  requirements,  "such  cars  as  are  available  shall  be 
distributed  among  the  several  applicants  therefor  in  proportion 
to  their  respective  immediate  requirements  without  discrimination 
between  shippers  or  competitive  or  non-competitive  places." 

T,  P,  Linn,  for  plaintiff. 

U.  0,  Denman,  Attorney-General,  and  0.  E,  Harrison,  for  the 
Railroad  Commission. 

Wilson  &  West,  for  the  railway  company. 

KiNKEAD,  J. 

The  plaintiff  brings  this  action  against  the  railroad  commis- 
sion because  of  its  finding  and  order  made  against  the  plaintiff,  as 
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shown  by  the  petition.  The  railroad  company  is  joined  as  a  de- 
fendant, the  relief  asked  against  it  being  that  it  be  restrained 
from  enforcing  the  order  made  by  the  commission. 

Plaintiff  claims  that  the  order  made  by  the  railroad  commission 
is  unreasonable,  and  therefore  null  and  void. 

The  Attorney-General  contends  that  this  court  can  not  hear 
this  matter  de  novo ;  that  the  only  evidence  that  ought  to  be  sub- 
mitted is  that  tending  to  show  a  rating  made  by  the  commission 
is  unreasonable.  If  that  be  true,  the  Legislature  has  undertaken 
to  invest  the  railroad  commission  with  some  of  the  inherent  juris- 
diction of  the  common  law  courts. 

The  question  before  the  railroad  commission,  which  it  decided, 
was  a  charge  of  unlawful  discrimination  against  the  railroad 
company  in  favor  of  one  shipper  and  against  another.  The  com- 
plaint made  to  the  commission  was  by  the  shipper  injured  by  the 
alleged  discrimination.  The  burden  of  the  claim  was  that  the 
railroad  company  furnished  to  the  Black  Diamond  Coal  &  Coke 
Company  a  greater  percentage  of  its  coal  ear  equipment  than  it 
was  entitled  to,  considering  its  output  of  coal  in  comparison  with 
that  of  the  other  mining  companies  along  its  line. 

This  question  was  heard  upon  evidence  by  the  railroad  com- 
mission under  the  provisions  of  the  act  establishing  this  body. 
The  Commission  held  in  substance  that  the  railroad  company 
was  guilty  of  unlawful  discrimination  in  favor  of  the  plaintiff, 
and  it  made  an  order  requiring  the  railroad  company  to  cease  and 
desist  from  discriminating  against  the  complainant,  the  Carbon 
Coal  Mining  Company,  and  made  an  order  rating  the  mines  ac- 
cording to  their  alleged  respective  capacities  or  output,  directing 
and  requiring  the  railroad  company  to  follow  and  observe  the 
same  in  the  future. 

The  making  of  the  order  of  rating  for  future  conduct  of  the 
railroad  company  is  the  exercise  of  the  same  character  of  power 
as  that  of  finding  and  determining  that  the  company  has  been 
guilty  of  practicing  discrimination  in  the  past. 

The  power  to  hear  and  determine  such  questions  of  duty  of 
common  carriers  has  always  been  considered  to  be  within  the  ex- 
clusive jurisdiction  of  courts.  If  the  railroad  commission  act  had 
provided  that  the  commission  had  final  and  exclusive  power  to 
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act  in  such  matters;  or  if  it  provided  in  substance  or  effect  that 
the  matter  could  not  be  heard  de  novo,  after  action  by  the  com- 
mission, the  law  would  be  invalid  because  it  would  be  conferring 
exclusive  judicial  power  upon  an  administrative  body. 

The  validity  of  the  law  is  saved  because  it  provides  that  any 
parties  in  interest  may  commence  an  action  in  this  court  against 
the  commission.  It  comes  nearly  passing  the  constitutional 
border  line  when  it  provides  that  this  court  shall  send  the  case 
back  to  the  commission,  if  the  evidence  taken  in  the  hearing  here 
is  new  or  different  from  that  had  before  the  commission.  The 
(H)mmission  is  then  given  another  opportunity  to  pass  its  judg- 
ment. And,  if  the  parties  are  satisfied  with  the  last  finding 
by  the  commission,  this  court  is  not  called  upon  to  exercise  its 
judgment.  If  the  parteis  are  dissatisfied,  the  case  comes  back  to 
the  court  for  action. 

That  was  what  was  done  in  this  case,  the  submission  now 
being  upon  all  the  evidence  taken  before  the  commission  origi- 
nally, and  that  taken  before  the  court  upon  the  first  hearing. 

The  question  as  to  the  discriminatory  conduct  of  the  railroad 
company  in  October  and  November,  1907,  so  far  as  this  court 
is  concerned,  is  a  moot  question. 

The  court  is  of  the  opinion  that  the  company  was  not  guilty 
of  intentional  discrimination,  but  that  it  was  in  good  faith  act- 
ing upon  a  supposed  right  in  furnishing  the  plaintiff  fuel  cars 
brought  upon  the  railroad  line  from  other  lines  for  the  special 
purpose  of  shipping  railroad  coal,  or  coal  to  be  shipped  for  use 
of  different  railroads. 

It  appears  that  the  Black  Diamond  mine  was  the  only  one 
along  the  line  of  the  road  which  was  engaging  in  that  character 
of  business.  It  appears  from  the  evidence  that  this  company 
made  a  special  business  of  furnishing  various  roads  with  fuel, 
and  these  cars  were  sent  by  other  roads  to  the  Black  Diamond 
mine  for  that  purpose.  This  is  the  reason  for  the  offer  of  the 
use  of  fuel  cars  made  by  Mr.  Gilbert  to  the  other  mines,  which 
it  seems  was  not  accepted. 

The  Black  Diamond  Company  was  given  the  percentage  of 
the  regular  eciuipment  of  the  railroad  in  addition  or  independent 
of  the  fuel  cars. 


688  FRANKLIN  COUNTY  COMMON  PLEAS. 

Coal  Company  v.  Railroad  CominisBlon  ec  al.  [Vol.  VIII»  N.  S. 

To  bunoh  all  classes  of  equipment,  inclusive  of  the  fuel  cars, 
and  to  strike  a  percentage  based  upon  an  arbitrary  basis  of  what 
a  mine  might  or  might  not  do,  according  to  the  available  number 
of  working  places,  does  not  seem  to  be  a  just  or  equitable  rule. 
What  one  mine  operator  may  need,  and  what  will  be  just  to  him, 
will  depend  upon  what  business  he  can  do,  as  well  as  the  char- 
acter of  his  business,  and  his  ability  to  do  what  business  he  is 
able  to  procure.  A  mine  operator  may  have  a  goodly  number 
of  ** working  places,"  but  he  may  not  have  the  ability,  industry, 
push  or  capital,  to  get  the  quantity  of  business  which  another 
who  has  a  mine  of  equal  or  less  capacity  may  procure.  The 
business  which  one  is  able  to  get  and  do,  as  shown  by  his  aver- 
aged orders,  is  the  safer  test. 

As  to  the  character  of  the  equipment,  I  am  clearly  of  the 
opinion,  under  the  circumstances  and  conditions  in  this  case 
as  shown  by  the  evidence,  that  in  arriving  at  the  percentages 
of  oars  between  the  several  mines,  it  is  not  just  nor  equitable  to 
include  the  railroad  fuel  cars  with  the  regular  equipment  in 
the  distribution  of  its  cars.  The  Attorney-General  admits,  and 
the  testimony  shows,  that  the  complainant,  the  Carboil  Coal  Com- 
pany, does  not  desire  any  railway  fuel  cars,  because  it  caters  to 
the  domestic  trade.  Notwithstanding  the  Diamond  mine  can 
procure  enough  general  business  to  demand  its  just  proportion 
of  the  regular  equipment,  and  then  engage  in  the  special  line 
of  railroad  fuel  in  addition,  the  Carbon  Coal  Co.  *s  argument  is, 
though  we  do  not  want  to  engage  in  the  railroad  fuel  business, 
still  we  insist  that  these  railroad  fuel  cars  shall  be  counted  against 
the  Diamond  mine,  and  it  shall  not  be  allowed  to  have  its  equi- 
table share  of  the  regular  equipment  even  though  its  business 
and  capacity  in  the  general  commercial  coal  business  justifies  it. 
Such  an  arbitrary  rule,  without  regard  to  the  facts,  such  as  ap- 
pears in  this  case,  does  not  seem  to  be  calculated  to  do  justice. 

It  does  not  seem  to  be  within  the  province  of  power  of  the 
commission  to  make  a  rule  of  conduct,  arbitrarily  setting  a 
standard  of  duty  in  the  future  which  shall  determine  a  future 
judicial  question  whether  the  railroad  company  will  or  will  not 
be  guilty  of  discriminating  acts, 
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The  propriety  of  intrusting  as  much  judicial  power  to  the 
commission  as  the  act  does,  even  temporarily,  that  is,  until  the 
aggrieved  parties  may  pursue  a  roundabout  course  to  obtain  a 
judicial  determination,  is  even  questionable.  But  it  would  not 
seem  to  be  within  the  legislative  power,  or  the  intent  of  the  act 
to  authorize  the  commission  to  determine  a  question  of  duty  in 
advance,  arbitrarily  and  without  regard  to  what  might  be  the 
circumstances  or  conditions. 

The  Attorney-General  has  quoted  from  Judge  Dillon's  opinion 
in  Johnson  Coal  Miniiig  Co,  v.  Hocking  Valley  Railivay  Com- 
pany, in  which  he  says : 

**A  court  of  equity  will  not  assume  to  dictate  the  policy  or 
business  management  of  a  common  carrier  aside  from  its  c^ear 
duty  under  its  charter  or  the  statutes.  That  function  belongs 
exclusively  to  the  company  itself,  and  will  not  be  interfered 
with  because  changes  ought  to  be  made  as  apparently  reasonable, 
necessary  or  otherwise." 

The  judge  further  says  that  a  court  of  equity  will  interfere 
with  the  policy  only  when  it  is  calculated  or  in  effect  discrim- 
inates in  favor  and  against  parties. 

If  a  court  will  not  dictate  the  business  management  of  a  com- 
mon carrier,  it  would  seem  that  a  railroad  commission  should 
not  substitute  its  judgment  as  to  any  particular  rule  or  policy,  as 
to  what  would  or  would  not  be  discrimination,  that  being  purely 
a  judicial  question. 

The  only  warrant  for  the  commission  making  a  rating  of  the 
mines  seems  to  be  found  in  Sections  248-38,  244-22,  12,  244-24, 
to  the  eflfect  that  if  a  practice  or  service  is  found  to  be  discrimina- 
tory, the  commission  may  fix  a  reasonable  regulation,  practice 
or  service  to  be  observed  and  followed  in  the  future. 

Until  all  existing  opinions  as  to  the  constitutional  and  judi- 
cial power  are  modified,  the  conclusion  must  be  that  no  such 
power  can  be  conferred  upon,  nor  exercised  by  the  commission. 
And  were  it  not  for  the  saving  clause  in  Section  224-26,  provid- 
ing for  what  the  aggrieved  parties  have  independently  of  that 
section,  the  railroad  commission  act,  as  to  these  matters  at  least, 
would  be  invalid. 
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The  railroad  commission  has  no  right  by  such  a  rule  as  it 

makes  in  this  case,  to  determine  the  rights  of  these  mine  owners. 
As  to  them,  the  railroad  commission  act  is  as  a  bknk.     They 

may  resort  to  the  inherent  equity  powers  and  have  their  rights 

determined  and  protected. 

The  least  and  the  most  that  the  commission  mav  do  is  to  ob- 
serve  the  provisions  of  Section  244-20,  Section  10,  which  pro- 
vides that  when  a  railroad  has  an  insuflBcient  number  of  cars  to 
meet  all  requirements,  ''such  cars  as  are  available  shall  he  dis- 
tributed among  the  several  applicants  therefor  in  proportion  to 
their  respective  immediate  requirements  without  discrimination 
between  shoppers  or  competitive  or  non-competitive  places.*' 

An  arbitrary  rule  made  in  advance,  to  govern  in  the  distant 
future,  having  no  regard  for  changed  conditions,  can  not  be  de- 
signed to  provide  for  '* immediate  requirements.*'  And  im- 
mediate requirements  means  the  needs  and  requirements  of  each 
and  all,  the  character  and  extent  of  their  business,  as  disclosed 
by  the  books  of  the  mine  operators,  and  their  ability  to  get  out 
their  orders. 

If  oniB  has  a  line  of  trade  in  railroad  fuel  coal,  in  addition  to 
his  general  commercial  trade,  and  another  is  not  engaged  in  fur- 
nishing railroad  fuel,  it  follows  that  the  immediate  requirements 
of  the  former  are  that  he  must  have  railroad  fuel  cars,  in  addi- 
tion to  his  proportionate  share  of  the  other  cars  as  determined 
bv  his  business  and  his  ability  to  fill  his  orders. 

The  conclusion  is  that  the  order  made  by  the  railroad  commis- 
sion is  not  founded  upon  a  correct  and  just  basis;  that  such  a 
rating  founded  arbitrarily  and  for  all  time,  upon  the  supposed 
capacity  of  a  mine,  as  appears  from  the  number  of  working 
places,  number  of  men  employed,  etc.,  whether  made  by  a  state 
railroad  commission  or  by  a  railroad  company,  is  unreasonable, 
unjust,  and  is  not  designed  to  provide  for  the  **  immediate  re- 
quirements" of  the  Respective  shippers,  but  is  calculated  to 
foster,  rather  than  to  prevent  discrimination,  under  some  condi- 
tions and  circumstances. 

Furthermore,  the  railroad  commission  has  no  power,  no  more 
than  has  a  court  of  equity,  to  make  such  an  order  and  thus  de- 
cide the  question  in  advance. 

Perpetual  injunction  granted  as  prayed  for  in  petition. 
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EXECUTION  OF  WILL. 

Probate  Court  of  Clark  County. 

In  the  Matter  op  the  Will  op  Joseph  0.  Leppel,  Deceased. 

Decided,  July,  1909. 

Wills — Signature  of  Testator  Attached  in  Absence  of  Subscribing  Wit- 
nesses — Sections  5016  and  5929. 

1.  While  it  is  probably  necessary  as  the  law  now  stands  that  a  testa- 

tor who  signs  his  will  out  of  the  presence  of  the  attesting  wit- 
nesses shall  acknowledge  the  signature  to  be  his  signature  to  his 
wilh  it  is  not  unlikely  that  when  the  question  is  squarely  pre- 
sented to  the  Supreme  Court  the  case  of  Kyle  v.  Feuchter  will  be 
so  distinguished  that  the  acknowledgment  will  not  be  required  on 
the  part  of  the  testator  of  the  paper  as  his  will,  but  merely  the 
acknowledgment  of  his  signature,  or  an  acknowledgment  of  the 
paper  as  an  instrument  signed  by  him. 

2.  But  the  mere  failure  of  a  witness  to  hear  the  testator  designate  the. 

signature  to  the  paper  in  hand  as  his  signature  to  "his  will"  is 
not  sufiScient  to  defeat  the  will  where  at  its  probate  other  wit- 
nesses present  at  its  execution  testified  that  the  signature  to  the 
instrument  was  acknowledged  by  the  testator  to  be  his  signature 
to  his  will. 

E,  S.  Houck,  for  contestants. 

J.  E.  Bowman  and  Stafford  d'  Arthur,  for  proponents. 

Geiger,  J. 

On  June  23,  1909,  a  paper  writing  purporting  to  be  the  last 
will  and  testament  of  Joseph  0.  Leffel,  was  offered  for  probate  in 
this  court.  The  will  is  dated  May  5,  1909,  and  is  signed  by  the 
said  decedent,  Joseph  O.  Leffel,  at  the  end  thereof  and  is  at- 
tested by  two  witnesses,  Louis  Foster  and  J.  C.  Kester,  and  the 
will  in  all  its  formal  parts  is  in  conformity  to  law. 

The  question  as  to  whether  or  not  it  should  be  probated,  arises 
upon  the  facts  brought  out  in  the.testimony  of  the  two  subscribing 
witnesses,  and  the  witness  J.  C.  Miranda,  who  was  present  at  the 
time  the  paper  was  signed  by  the  testator,  before  the  two  sub- 
scribing witnesses  came  into  the  testator's  presence,  and  was 
there  at  the  time  the  testator  made  such  acknowledgement  of  the 
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paper  as  was  testified  to  by  the  witnesses,  and  at  the  time  the 
two  subscribing  witnesses  aflfixed  their  signatures. 

The  following  facts  seem  to  be  undisputed  by,  the  testimony : 

That  the  paper  was  drawn  up  by  J.  C.  Miranda  on  the  day  "t 
was  signed  by  Joseph  O.  Leffel,  to-wit,  May  5,  1909.  That  Jo- 
seph 0.  Leffel  signed  the  same  in  the  presence  of  Miranda.  That 
at  the  request  of  Joseph  O.  Leffel,  Miranda  went  out  of  the 
room  to  the  barn  to  secure  the  presence  of  Kester  and  Foster. 
That  Miranda  told  Kester  and  Foster  he  wanted  them  to  come 
into  the  house  to  act  as  witnesses,  and  that  they  went  into  the 
house  with  Miranda,  and  that  there  Mr.  Leffel  acknowledged,  in 
the  presence  and  hearing  of  the  witnesses,  that  the  signature  to 
the  paper  was  his  signature,  and  that  thereupon  the  witnesses 
signed  the  paper  as  witnesses  in  the  presence  of  Mr.  Leffel  and  at 
his  request.  That  Mr.  Leffel  was  of  sound  mind  and  memory, 
and  not  under  any  restraint. 

The  sole  point  of  discussion  as  to  this  will  arises  on  the  testi- 
mony of  the  witnesses  subscribing  the  will,  as  to  whether  or  not 
Mr.  Leffel  acknowledged  his  signature  to  be  his  signature  to  his 
**will,"  and  upon  this  point  the  evidence  differs. 

The  witness  Kester,  in  an  uncertain  and  rather  unsatisfactory 
manner,  testifies  that  when  the  three  were  in  the  room  with  the 
testator,  the  testator  sitting  at  a  small  table,  Miranda  standing 
at  his  right,  and  the  witness  Kester  being  on  the  opposite  side  of 
the  table  from  the  testator,  and  the  witness  Foster  being  some- 
what in  the  rear  of  the  party,  Miranda  picked  up  the  paper  and 
showed  it  to  the  testator  and  said,  **this  is  Joe's  will,  and  he  wants 
you  to  sign  it,  * '  and  he  said  to  Joe,  *  *  this  is  your  signature  on  it  ? '  * 
and  Joe  said,  **yes,  it  is,''  and  that  the  testator  heard  what 
Miranda  said. 

The  witness  Kester  varied  in  this  statement  under  examina- 
tion and  cross-examination,  but  the  conclusion  from  his  testimony 
U  that  when  Mr.  Miranda  picked  up  the  paper  and  showed  it  to 
the  testator,  that  the  witness  Kester  heard  the  testator  acknowl- 
edge that  his  signature  was  his  signature  to  his  will. 

The  witness  Foster  is  clear  and  positive  that  he  did  not  hear 
the  word  **wiir'  used,  either  by  Mr.  Miranda  or  Mr.  Leffel.  That 
when  the  paper  was  picked  up  and  extended  to  Mr.  Leffel,  Mr. 
Leffel  acknowledged  that  it  was  his  signature,  and  that  the  wnt- 
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ness  did  not  hear  the  word  **  will"  mentioned,  and  that  he  walked 
into  the  corner  of  the  room  and  remained  a  few  moments,  and 
came  back,  and  Mr.  Miranda  asked  him  in  the  presence  of  Mr. 
Leffel  if  he  recognized  Mr.  Leffers  handwriting,  and  the  wit- 
ness 8aid  he  did,  and  that  Miranda  then  asked  Mr.  Leffel  if  it 
was  his  signature,  and  Mr.  Leffel  said  it  was,  and  the  witness  put 
his  name  to  the  paper  as  a  witness  to  the  signature. 

The  witness  testifies  that  at  the  time  the  will  was  shown  to  Mr. 
Leffel,  he  was  about  seven  feet  away  from  the  table  at  which  Mr. 
Leffel  was  seated. 

He  would  not  testify  that  Mr.  Miranda  did  not  use  the  word 
**wiir'  in  the  hearing  of  Mr.  Leffel,  but  he  testifies  he  did  not 
hear  him  use  said  word;  he  testifies  that  he  imagined  it  was  a 
will  from  its  general  appearance,  that  he  saw  it  was  made  up  of 
writing  and  printed  matter,  but  had  no  idea  from  Mr.  Leffel  that 
it  was  his  will. 

Mr.  Miranda  testifies  in  substance,  that  he  went  to  the  barn  and 
asked  the  two  witnesses  to  come  in  and  witness  Mr.  Leffel 's  signa- 
ture to  his  will,  and  that  when  the  three  came  into  the  room,  Mr. 
Leffel  and  Kester  said  a  few  words  together  and  that  Mr.  Miranda 
turned  the  paper  lying  on  the  table  ^nd  said  to  Mr.  Leffel,  **  these 
men  will  witness  this  ivill.  Do  you  want  these  men  to  witness  your 
will/'  and  Mr.  Leffel  said,  **yes,"  and  Mr.  Miranda  said,  **you 
wrote  your  name  to  this  mill/*  and  he  said  he  did,  and  the  wit- 
nesses signed  it  in  his  presence  and  in  the  presence  of  each  other 
and  in  the  presence  of  Mr.  Miranda. 

Section  5916,  Rev.  Stat.,  provides  how  a  will  shall  be  made,  and 
that  such  will  shall  be  signed  at  the  end  thereof  by  the  party 
making  the  same,  or  by  some  other  person  in  his  presence  and  at 
his  express  direction,  and  shall  be  attested  and  subscribed  in  the 
presence  of  such  party  by  two  or  more  competent  witnesses,  who 
saw  the  testator  subscribe  or  heard  him  acknowledge  the  same. 

Publication  or  a  formal  declaration  of  a  will  by  a  testator  is 
only  necessary  when  expressly  required  by  the  statute,  and  our 
statute  requires  none.     30  Am.  &  Eng.  Enc.  Law,  587. 

Attesting  is  an  act  of  the  witness  and  not  of  the  testator  and 
has  nothing  to  do  with  the  acknowledgement  by  the  testator.  3 
Am.  &  Eng.  Enc.  Law,  273 ;  30  Am.  &  Eng.  Enc.  Law,  587. 
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Were  there  no  decisions  upon  this  statute,  the  court  would 
without  hesitation  say  that  a  plain  reading  of  the  statute  means 
that  the  two  witnesses  shall  subscribe  the  will  in  the  presence  of 
the  testator;  that  these  two  witnesses  shall  have  either  seen  the 
testator  subscribe  the  will  or  heard  him  acknowledge  the  sub- 
scription of  the  will,  or  heard  him  acknowledge  that  the  instru- 
ment, as  signed,  is  his  own  act. 

It  would  seem  to  be  plain  that  if  the  two  witnesses  saw  the  tes- 
tator subscribe  the  paper,  and  then  in  his  presence  attested  and 
subscribed  it  as  witnesses,  that  that  would  be  a  sufficient  execu- 
tion of  the  will. 

There  is  nothing  in  the  statute  which  seems  to  indicate  that  the 
testator  in  subscribing  the  will  in  the  presence  of  the  witnesses, 
should  make  any  acknowledgment  to  the  witnesses  of  any  fact  at 
all.  There  is  no  requirement  that  when  the  witnesses  see  the 
testator  subscribe  his  name  that  they  must  hear  him  acknowledge 
either  that  it  is  his  will  or  that  the  signature  which  they  see  placed 
to  the  will,  is  his  signature,  or  that  the  signing  is  his  act.  An 
acknowledgement  by  the  testator  that  his  signature,  made  in 
the  presence  of  the  witnesses,  is  his  signature,  would  be  idle,  be- 
cause the  witnesses  have  seen  with  their  own  eyes  it  is  his  sig- 
nature, and  under  the  statute  it  is  no  concern  of  the  witnesses 
whether  the  paper  be  a  will  or  not. 

In  the  event  the  testator  has  not  subscribed  the  will  within  the 
actual  vision  of  the  subscribing  witnesses,  then,  by  the  statute, 
the  witnesses  in  lieu  of  having  seen  him  sign  it,  must  have  heard 
him  acknowledge  the  same. 

In  view  of  the  fact  that  if  the  witnesses  saw  the  testator  sign, 
there  need  be  no  acknowledgment  of  any  kind — the  only  reason- 
able construction  to  be  put  upon  the  phrase  **or  heard  him  ac- 
knowledge same,''  is  that  the  witnesses  must  hear  him  acknowl- 
edge his  signature,  they  not  having  seen  him  write  it,  or  that  the 
instrument  as  signed  is  his  own  act. 

If  this  be  the  proper  view  of  this  statute,  then  clearly  this  will 
was  properly  executed,  because  while  it  was  not  signed  in  the 
presence  of  the  witnesses  there  is  no  dispute  as  to  the  fact  that 
the  signature  was  acknowledged  by  Mr.  LeflFel  to  be  his  signa- 
ture.    But  unfortunatelv  there  have  been  a  number  of  deci- 
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sons  of  the  Supreme  Court  which  seem  to  throw  a  cloud  about 
that  which  would  otherwise  be  clear. 

The  first  case  called  to  the  court's  attention  is  Raudebaugh  v. 
Shelletj,  6  Ohio  St.,  307. 

The  syPabus  of  this  case  is: 

**  Where  an  attesting  witness  to  a  will  did' not  see  the  testator 
subscribe  his  name  to  the  instrument,  the  acknowledgment  of 
the  fact  by  the  testator  in  the  hearing  of  the  witness,  which  is 
requisite,  is  not  required  to  be  made  in  any  particular  words  or 
any  specified  manner;  but  if,  by  signs,  motion,  conduct,  or  at- 
tending circumstances,  the  attesting  witness  is  given  to  under- 
stand by  the  testator  that  he  had  already  subscribed  the  paper 
a^  his  will,  it  is  a  suflficient  acknowledgment." 

In  the  first  part  of  this  paragraph  the  court  says  that  the  ac- 
knowledgment of  the  fact  by  the  testator  is  not  required  to  be 
in  any  particular  words.  Acknowledgment  of  what  fact?  The 
fact  referred  to  is  the  subscription  of  the  name  to  the  instrument, 
and  not  the  fact  that  the  instrument  is  a  will;  but  in  the  lat- 
ter part  of  this  paragraph  it  says  that  if  the  attesting  witness 
is  given  to  understand  by  the  testator  that  he  had  already  sub- 
scribed the  paper  **as  his  will,'*  it  is  sufficient. 

If  the  meaning  of  the  court  is  that  the  testator  should  give  the 
witnesses  to  understand  that  he  had  subscribed  the  paper  with  his 
name,  without  inserting  the  words,  **as  his  will,"  then  this 
portion  of  the  paragraph  would  be  in  keeping  with  the  first  part 
of  the  paragraph  and  with  the  statute. 

The  court,  in  Raudehaugh  v.  Shelley,  supra,  was  passing  upon 
a  certain  state  of  facts,  which  appear  from  the  case,  and  upon 
the  charge  of  the  court  upon  such  facts.  There  were  two  wit- 
nesses to  this  will,  one  Espick  and  one  Stentz,  and  the  question 
arose  as  to  the  witness  Espick. 

On  page  310  of  the  report,  as  to  the  witness  Stentz.  it  is 
stated  that  at  the  time  it  was  attested  by  Stentz  the  old  man 
expressly  declared  the  signature  to  the  will  to  be  his,  in  words 
audibly  spoken.  It  also  appeared  in  evidence  that  the  witness 
Stentz  signed  his  name  as  a  witness  to  the  will  in  the  presence 
of  the  testator  and  at  his  request. 

No  question  is  raised  as  to  the  validity  of  the  attestation  of 
Stentz,  and  there  is  nothing  shown  in  the  report  that  Stentz 
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heard  the  testator  acknowledge  the  paper  to  be  his  will;  all 
that  the  statement  shows  as  to  Stentz  is  that  the  old  man  de- 
clared the  signature  of  the  will  to  be  his,  in  words  audibly 
spoken. 

As  to  the  witness,  Espick,  the  only  testimony  seems  to  be  set 
out  on  page  309  of  the  report,  and  the  witness  asked  the  testator 
if  the  paper  given  to  him  was  the  writing  he  wanted  him  to  wit- 
ness, and  the  old  man  replied  that  it  was,  and  either  the  old  man 
or  his  son,  directed  him  where  to  sign  his  name.  There  was 
nothing  further  said  about  the  paper  by  anybody. 

On  page  311,  is  the  charge  of  the  court  which  is  under  review, 
in  which  the  court  charges  that  the  jury  might  judge  from  the 
whole  transaction,  as  it  was  detailed  to  them  in  evidence,  whether 
it  was  the  intention  of  the  old  man  to  admit  to  the  witness  that 
the  instrument  or  writing  which  he  was  called  to  attest  was  ex- 
ecuted by  him  and  was  his  act,  and  whether  by  what  was  said 
and  done  he  carried  out  that  intention ;  that  in  this  case,  **if  the 
testator  having  duly  signed  the  will  in  the  absence  of  the  wit- 
ness, subsequently,  for  the  purpose  of  having  it  attested,  pro- 
duced it  to  the  witness  Espick,  with  his  own  signature  actually 
exposed  to  the  view  of  the  witness,  and  requested  him  to  sign 
the  *  writing,'  as  a  witness,  such  conduct  and  request  would  con- 
stitute under  our  statute  a  suflRcient  acknowledgment  to  that 
witness  of  the  execution  of  the  will  by  the  testator.** 

This  part  of  the  charge  is  preceded  by  the  statement  that  it 
was  not  necessary  that  the  proof  should  show  that  the  testator, 
in  so  many  words,  said  that  the  signature  was  his,  or  that  the 
writing  was  his  will,  but  the  part  of  the  charge  first  quoted 
stands  alone  and  the  whole  is  clearly  to  the  effect  that  the  tes- 
tator need  not  acknowledge  the  writing  to  be  his  will. 

The  court,  on  page  314,  gives  three  requisites  to  the  execu- 
tion of  a  will.  The  third  is  that  the  witness  should  have  either 
seen  the  testator  subscribe  the  paper  or  heard  him  acknowledge 
the  same. 

In  lieu  of  having  seen  the  testator  subscribe  the  paper,  they 
must  hear  him  acknowledge  the  same — that  is,  the  paper  or  the 
signature,  and  it  is  not  necessary  under  that  statement  that 
they  should  hear  him  acknowledge  the  paper  as  his  will. 

On  page  315,  the  court  says: 


NISI  PRIUS  REPORTS— NEW  SERIES.  597 

1909.]  In  Re  Leffel's  Will. 

**It  was  not  essential  to  the  attestation  that  the  witnesses 
should  have  been  made  acquainted  with  the  particular  contents 
of  the  instrument.  Where  an  attesting  witness  does  not  see  the 
testator  subscribe  his  name  to  the  will,  the  law  requires  that 
he  should  hear  the  testator  acknowledge  the  fact  of  his  having 
subscribed  it.  This  acknowledgment  is  not  required  to  be  made 
in  any  particular  words,  or  in  any  particular  manner.'* 

Thus  far  the  decision  is  clear  that  the  thing  to  be  acknowledged 
is  the  signature.  Or  the  signing  of  the  instrument,  but  the  court 
says  if  by  signs,  motions,  etc.,  the  attesting  witness  was  given 
to  understand  that  the  testator  had  already  subscribed  the  paper 
**as  his  will,'*  it  was  a  sufficient  acknowledgment.  Whether  he 
had  put  his  signature  to  the  paper  as  his  will  was  a  question  for 
the  jury. 

The  insertion  of  the  phrase  by  the  court,  **as  his  will"  is  not 
called  for  by  the  decision,  and  is  not  in  keeping  with  the  former 
statements  of  the  court,  or  the  charge  of  the  court  under  re- 
view. 

It  will  be  seen  by  an  examination  of  this  case  that  the  .phrase 
**as  his  will,'*  has  crept  into  both  the  syllabus  and  the  state- 
ment of  the  court  without  there  being  any  necessity  for  the  use 
of  such  a  phrase,  and  this  case  would  not  be  authority  for  re- 
quiring that  the  paper  be  acknowledged  **as  his  will." 

In  the  case  of  Haynes  v.  Ilaynes,  33  Ohio  St.,  page  598.  the 
first  paragraph  of  the  syllabus  holds  that  if  the  attesting  wit- 
nesses are  given  to  understand  by  the  testator  that  he  ac- 
knowledges the  signature  to  be  his  and  the  instrument  itself 
as  his  will,  it  is  sufficient. 

The  court  on  page  614,  says: 

**That,  if  a  will  is  subscribed  by  the  testator,  or  for  him  by 
another,  in  his  presence  and  by  his  express  direction  but  in  the 
absence  of  the  attesting  witnesses,  the  w-ill,  and  the  subscrip- 
tion to  the  same,  must  be  acknowledged  by  the  testator  to  the 
attesting  witnesses." 

The  court  does  not  say  the  paper  must  be  acknowledged  as  a 
will,  but  the  paper  which  is  the  will  must  be  acknowledged  by 
the  testator  as  the  paper  signed  by  him. 

The  second  conclusion  of  the  court,  on  page  615  only  requires 
that  the  testator  give  the  witnesses  to  understand  that  the  signa- 


598      CLARK  COUNTY  PROBATE  COURT. 


In  Re  Leffers  Will.  [Vol.  VIII,  N.  S. 


ture  and  the  will  were  his,  and  not  necessarily  that  the  witnesses 
are  to  understand  that  the  paper  is  a  will. 

The  study  of  this  case  leaves  the  reader  in  doubt  ^whether 
the  decision  necessarily  requires  the  publication  of  the  paper 
**as  a  will/'  although  the  court  distinctly  states  on  page  614 
that  the  **  testator  must,  in  some  way,  acknowledge  and  publish 
the  paper  as  his  will.'* 

A  case  that  is  more  difficult  to  be  reconciled  with  the  statute 
is  that  of  Keyl  v.  Feuchfer,  56  Ohio  St.,  424,  in  which  the  syl- 
labus is: 


**One  essential  to  the  admission  of  a  paper  purporting  to  be  a 
will  to  probate  is  that  it  shall  have  been  acknowledged  by  the 
maker  as  his  will,  and  his  signature  also  acknowledged,  in  the 
presence  of  the  two  subscribing  witnesses." 

In  reading  the  testimony  of  the  one  witness,  as  set  out  in  the 
report  it  is  clear  that  he  did  not  either  see  the  signature  to  the 
will  or  hear  the  signature  acknowledged,  or  hear  the  paper  ac- 
knowledged as  a  will,  and  these  things  must  be  taken  into  con- 
sideration in  attempting  to  understand  this  case. 

In  this  case  one  of  the  subscribing  witnesses  having  deceased, 
his  signature  was  duly  proven.  This  had  the  effect,  in  law, 
of  proof  that  the  purported  will  had  been  duly  acknowledged 
in  the  presence  of  that  witness. 

The  court,  on  page  432.  says: 

**By  the  testimony  of  the  other  witness,  it  was  shown  affirma- 
tively that  the  alleged  will  was  not  executed  and  acknowledged 
in  accordance  with  the  statute,  in  that  there  was  no  acknowl- 
edgment by  the  maker,  either  of  the  paper  as  his  will,  or  of  his 
signature  thereto,  in  the  presence  of  that  subscribing  witness." 

It  is  easy  to  reconcile  this  language  with  the  statute,  but  not 
with  the  syllabus  of  the  case.  The  court  says  there  was  no 
acknowledgment  either  of  the  paper  as  his  will,  which  would 
have  been  sufficient  in  itself,  or  of  his  signature  thereto,  which 
would  have  been  sufficient  in  itself. 

The  case  of  Missionary  ^*oc.  of  M.  E.  Church  v.  Ely,  42  Bull., 
273,  the  first  witness  did  not  see  the  signature  of  testator  or  hear 
him  acknowledge  anything.  The  second  witness  was  asked  by 
testator  to  witness  his  signature  and  saw  the  signature.     The 
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facts  are  not  the  same  as  the  case  at  bar  and  this  decision  does 
not  app]y. 

Reviewing  these  authorities  the  court  comes  reluctantly  to 
the  conclusion  that,  by  virtue  of  the  authorities  cited  reviewing 
the  statute  in  question,  it  is  probably  necessary  for  the  testa- 
tor, who  signs  his  will  out  of  the  presence  of  the  witnesses,  to 
acknowledge  his  signature  to  he  his  signature  '^to  his  will."  . 

This  court  does  not  believe  this  is  a  requirement  of  the  stat- 
ute, but  feels  that  when  this  question  is  directly  placed  before  the 
Supreme  Court,  Keyl  v.  Feuchter,  supra,  will  be  so  distinguished 
that  the  acknowledgment  by  the  testator  of  the  paper  as  his  will, 
will  not  be  required ;  but  merely  the  acknowledgment  of  his  sig- 
nature, or  the  acknowledgment  that  the  paper  is  an  instru- 
ment signed  by  him.  But  at  present  we  must  be  governed  by 
what  is  said  by  the  Supreme  Court  in  Keyl  v.  Feuchter,  supra, 
and  in  Haynes  v.  Haynes,  supra. 

There  is  no  doubt  but  that  Mr.  Leffel  intended  this  paper  to 
be  his  will,  but  if  it  is  not  executed  in  compliance  with  the  stat- 
ute, no  matter  what  his  intent  may  have  been,  it  is  not  a  valid 
will. 

Irwin  V.  Jacques,  71  Ohio  St.,  395,  holds  that  the  doctrine 
seems  to  be  that  as  to  the  manner  of  the  execution  of  a  will,  the 
courts  look  to  the  intention  of  the  Legislature  and  not  the  in- 
tention of  the  testator.  This  is  directly  decided  in  Sears  v. 
Sears,  77  Ohio  St.,  104. 

Section  5296,  Revised  Statutes,  provides  that  the  court  shall 
cause  the  witnesses  to  such  will  and  such  other  witnesses  as  anv 
person  interested  in  having  the  same  admitted  to  probate,  may 
desire,  to  go  before  said  court,  and  such  witnesses  shall  be  ex- 
amined in  open  court,  and  their  testimony  reduced  to  writing 
and  filed. 

Section  5929,  Revised  Statutes,  provides  that  if  it  shall  appear 
that  such  will  was  duly  attested  and  executed,  and  that  the  tes- 
tator at  the  time  of  executing  the  same  was  of  full  age,  and 
sound  mind  and  memory  and  not  under  any  restraint,  the  court 
shall  admit  the  will  to  probate. 

It  is  therefore  not  necessary  that  the  court  rely  upon  the  tes- 
timony of  the  two  witnesses  who  have  signed  the  will.     The 
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testimony  of  Kester  is  fairly  satisfactory  that  the  paper  was  ac- 
knowledged in  his  presence  to  be  the  will  of  Mr.  Leffel. 

The  testimony  of  Mr.  Miranda  is  clear  upon  this  point,  that 
it  was  so  acknowledged  as  a  will. 

Haynes  v.  Haynes,  supra,  it  is  held  that : 

**  While  the  due  execution  of  a  will  can  not  be  assumed  in  the 
face  of  positive  evidence  to  the  contrary,  merely  because  it 
has  been  signed  and  attested  in  due  form,  yet  mere  failure  of 
the  attesting  witnesses,  or  their  denial  of  the  facts,  will  not  de- 
feat it  if  it  can  be  established  by  other  evidence." 

See  Carpenter  v.  Demon,  29  Ohio  St.,  379,  391. 

The  witness,  Foster,  merely  testifies  that  he  did  not  hear  the 
word  **wiir'  used;  one  of  the  other  witnesses  testifies  posi- 
tively that  he  did  hear  the  word  **wiir'  used,  viz.,  Mr.  Miranda. 

Mr.  Kester,  while  not  speaking  with  such  a  degree  of  cer- 
tainty as  might  be  desired  yet  convinces  the  court  that  he  did 
hear  the  word  **wiir'  used. 

The  solemn  act  of  the  testator  should  not  be  put  in  jeopardy 
by  the  carelessness  of  a  witness. 

Mr.  Foster  was  there  for  the  purpose  of  hearing  a  paper  ac- 
knowledged; he  states  that  he  supposed  it  was  a  will;  that  he 
did  not  hear  the  word  **wiir'  used,  yet  he  was  within  seven  feet 
of  the  table  upon  which  the  paper  was  lying,  and  at  which  the 
word  **wiir'  was  spoken  in  the  presence  of  the  testator. 

No  reflection  is  intended  to  be  made  upon  the  witness  Foster, 
as  to  his  integrity  or  desire  to  give  a  proper  account  of  what 
transpired,  but  there  certainly  is  a  presumption  in  favor  of  the 
fact  that  the  will  was  acknowledged  as  a  will  in  the  hearing  of 
Mr.  Foster,  as  testified  to  by  the  other  two  witnesses,  and  his 
testimony  that  he  does  not  remember  the  word  **wiir'  being 
used,  should  not  be  suflScient  to  overcome  the  presumption  that 
the  execution  of  the  will  was  carried  out  in  the  usual  manner, 
as  provided  by  law. 

The  court  can  not  escape  the  conclusion  that  the  will  was  prop- 
erly executed,  and  the  probate  will  be  allowed. 
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DEKD  or  AGED  CRANTOR  S£T  ASIDE. 

Common  Pleas  Ck>urt  of  Butler  Ck)uxity. 

Kate  II.  Wallace  et  al  v.  William  Timberman  et  al.  • 

Decided,  March  1,  1909. 

Deed — Grantor  Buffering  from  Old  Age — Acts  Without  Advice — Con- 
sideration "GHghtly  Inadequate — Terms  of  Payment  Extremely  Lib- 
eral—Opportunities for  Undue  Influence — Decree  Setting  Deed 
Aside  on  Petition  of  Heirs — Costs  Divided. 

Where  it  appears  that  a  grantor  was  eighty-three  years  of  age,  and 
was  suffering  from  senile  dementia  to  an  extent  which  incapaci- 
tated him  for  the  transaction  of  businesd  in  part  if  not  altogether; 
that  the  price  agreed  upon  for  the  farm  which  he  sold  was  not 
fully  adequate,  and  no  money  was  paid  down,  and  the  purchase 
money  notes  were  extended  over  a  period  of  fifteen  years  at  a  rate 
of  interest  as  low  as  four  per  cent;  that  the  farm  constituted  all 
of  the  grantor's  property,  and  in  selling  it  he  acted  without  inde- 
pendent advice,  and  contrary  to  his  intention  as  expressed  but  a 
short  time  previous;  that  there  were  opportunities  for  undue  in- 
fluence, and  some  testimony  tending  to  show  its  exercise;  that  no 
security  for  the  payment  of  the  purchase  money  notes  was  given, 
except  a  mortgage  on  the  farm  sold,  and  that  if  the  sale  was 
abrogated  no  loss  would  result  to  the  grantee,  unless  he  got  the 
property  for  less  than  its  real  value,  a  decree  granting  the  peti- 
tion of  the  heirs  to  set  the  deed  aside  will  be  granted,  but  because 
of  lack  of  evidence  tending  to  show  a  deliberate  design  on  the  part 
of  the  grantee  to  obtain  an  unfair  advantage,  the  costs  will  be 
equally  divided. 

Ed,  H.  Jones  and  3/.  0.  Burns,  for  plaintiffs. 
Andretvs,  Harlan  d-  Andrews,  for  defendants. 

Murphy,  J. 

Plaintiffs  allege  in  their  petition  that  they  are  the  solo  heirs 
at  law  of  Franklin  B.  Hills,  deceased,  who  died  in  Butler 
county,  Ohio,  on  March  29,  1908 ;  that  said  decedent  had  been  for 
a  long  time  prior  to  his  death,  and  up  to  October  17,  1907,  the 

*This  case  was  appealed  to  the  circuit  court,  and  on  April '23,  1909, 
that  court  set  aside  the  deed,  and  assessed  one-third  of  the  costs 
against  plaintiffs  and  two-thirds  against  defendants. 
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owner  of  a  tract  of  land  in  Oxford  township,  Butler  county, 
Ohio,  containing  about  one  hundred  and  twenty  acres;  that  on 
October  17,  1907,  he  conveyed  this  tract  of  land  to  the  defend- 
ant, William  Timberaian,  for  the  sum  of  $12,000,  payable  in 
annual  installments,  of  $800  each,  for  a  period  of  fifteen  years; 
the  first  note  payable  on  January  1,  1909,  and  all  the  notes  bear- 
ing interest  at  the  rate  of  four  per  cent,  from  January  1,  1908. 

Plaintiffs  allege  that  at  the  time'  the  deed  was  executed,  and 
for  a  long  time  prior  thereto,  the  decedent,  owing  to  disease  and 
old  age — he  then  bein^^  eighty-three  years  old — was  of  unsound 
mind  and  incapable  of  transacting  and  understanding  the  na- 
ture of  the  transaction;  that  the  price  paid  for  the  farm  was 
inadequate  and  insufficient,  and,  taking  into  consideration  the 
terms  of  payment,  was  grossly  inadequate  and  insufficient;  that 
the  decedent  was  a  member  of  the  household  of  the  defendants, 
and  that  they  fraudulently  took  advantage  of  the  close  and  inti- 
mate relationship  existing,  the  weak  mental  condition  in  which 
said  decedent  was,  and  used  undue  influence  and  persuasion  to 
procure  him  to  execute  the  deed. 

And  because  of  these  facts  plaintiffs  ask  to  have  the  deed  set 
aside. 

The  defendants  have  answered,  and  admit  the  relationship  of 
the  plaintiffs  to  the  decedent,  the  purchase  of  the  farm,  at  the 
price  and  upon  terms  stated  in  the  petition;  but  deny  all  the 
other  material  allegations  of  the  petition.  That  is,  they  deny 
that  the  decedent  was  incapacitated  to  make  a  deed  by  reason 
of  his  mental  condition;  that  the  price  paid  for  the  farm 
was  inadequate ;  and  that  any  undue  influence  was  exerted  upon 
the  decedent.  They  further  aver  that  as  a  part  of  the  consid- 
eration, in  addition  to  the  $12,000,  an  unexpired  lease  which 
the  defendant,  William  Timberman,  had  for  said  farm  was 
canceled,  and  the  defendants  further  agreed  to  board,  lodge, 
nurse,  care  for,  and  provide  medical  attention  for  the  decedent 
during  his  life,  at  the  rate  of  $2.75  per  week. 

Several  days  were  occupied  in  hearing  the  testimony  rela- 
tive to  the  averments  relied  upon  in  the  petition  to  set  aside 
this  deed. 

The  plaintiffs,  Mrs.  Sadler  and  Mrs.  Wallace,  and  the  hus- 
band of  Mrs,  Sadler,  testified  that  for  some  time  prior  to  his 
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death,  and  particularly  during  the,  years  of  1906  and  1907,  the 
decedent  was  restless  and  nervous ;  was  less  inclined  to  talk  than 
in  former  years;  talked  to  himself  in  day  time  and  at  night  in 
his  bed  room;  would  not  leave  the  house  for  fear  he  would  get 
lost;  threatened  to  kill  himself;  said  that  he  was  no  longer  of 
any  use ;  would  forget  people ;  had  formerly  been  a  great  reader, 
but  finally  read  but  little,  and  could  not  retain  in  his  mind  what 
he  had  read ;  and  that  in  his  walk  he  shuffled  his  feet.  And  in- 
stances were  given  to  sustain  these  facts.  Other  witnesses  were 
called  to  support  these  alleged  facts. 

The  evidence  further  shows  that  the  decedent  visited  Mr^. 
Sadler  in  the  months  of  April  and  May  of  1907,  at  Pittsburg, 
and  that  his  condition  was  such  at  the  time  he  returned  that  his 
family  thought  he  was  not  capable  of  returning  home  alone, 
as  he  had  done  upon  all  former  visits,  and  when  he  did  return 
home  they  sent  the  daughter  of  Mrs.  Sadler  to  accompany  him, 
on  account  of  his  physical  and  mental  condition. 

This  is  the  substance  of  the  testimony  which  they  offered  to 
show  that  the  decedent  was  of  **  unsound  mind,  and  to  such  an 
extent  as  to  be  incapable  of  transacting  business,  and  to  show 
that  he  was  incapable  of  understanding  the  transaction  when 
he  executed  it," — the  deed. 

In  the  years  of  1905  and  1906,  and  in  April  and  May  of  1907, 
the  decedent  visited  his  daughter,  Mrs.  Sadler,  one  of  the 
plaintiffs,  at  Pittsburg.  During  each  visit  he  was  treated  by 
Dr.  Wynkoop,  whose  deposition  is  in  evidence  in  this  case. 

The  doctor  says,  in  1905,  by  frequent  talks  with  him,  he 
came  to  the  conclusion  that  the  decedent  had  "illusions,  delu- 
sions and  hallucinations — a  decided  mental  failure."  That  he 
was  suffering  from  senile  dementia ;  that  his  disease  was  indicated 
by  talks  that  were  rambling,  sometimes  violent  and  incoherent, 
by  his  inability  to  remember  from  day  to  day,  by  his  inability  to 
remember  him — the  doctor;  by  his  muttering  to  himself,  by  his 
talking  to  imaginary  objects,  by  his  seeing  objects  that  did  not 
exist,  and  hearing  noises  that  did  not  exist.  That  his  mental 
derangement  had  progressed  in  1906,  and  was  much  worse  in 
1907. 

Dr.  Francis  treated  him  in  his  last  illness,  commencing  about 
February  1,  1908.     He  said  that  the  decedent  was  suffering  with 
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paresis,  which  he  said  is  practically  the  same  as  senile  dementia ; 
that  he  was  feeble,  and  his  mind  was  weak ;  that  his  general  con- ' 
dition  was  senility,  which  he  said  is  a  failure  of  strength,  both 
bodily  and  mentally.     That  his  disease  was  far  advanced,  and 
probably  existed  in  October,  1907. 

Dr.  Moore,  of  Oxford,  testified  that  he  knew  the  decedent  for 
a  year  before  his  death ;  that  he  gave  him  some  medieine  at  his 
office  in  October,  1907;  that  he  did  not  notice  paresis,  or  any 
form  of  insanity ;  that  he  had  no  delusions,  illusions  or  hallucina- 
tions. 

Such  is  the  medical  testimony  in  this  case,  and  upon  which 
the  court  must  rely  to  a  great  extent  as  to  what  was  the  mental 
condition  of  the  decedent  when  this  deed  was  made. 

Slost  of  the  other  witnesses'  testimony  in  this  case  upon  this 
point  is  not  of  great  value,  because  they  did  not  see  the  dece- 
dent often  enough  to  form  a  conclusion  that  would  be  reliable. 
Most  of  them  were  without  the  peculiar  qualifications  to  deter- 
mine such  a  question,  and  their  opinions  are  made  up  without 
sufficient  important  facts  from  which  to  draw  a  correct  or  in- 
telligent conclusion.  Outside  of  the  parties  to  this  suit  and 
some  relatives  the  contact  which  the  witnesses  had  with  the 
decedent  during  the  last  year  or  two  of  his  life  had  been  meager, 
or  at  least  had  been  of  short  duration — an  occasional  meeting, 
or  chatting  for  a  few  minutes — so  that  their  opinions  were  not 
based  upon  sufficiently  strong  foundations  to  give  to  them  such 
weight  as  would  overcome  the  medical  testimony; 

The  court  is  inclined  to  think  from  the  testimony  of  Dr.  Wyn- 
koop,  supported — in  a  measure  at  least — by  Dr.  Francis,  together 
with  the  other  evidence  in  the  case,  that  Franklin  B.  Hills,  if  not 
mentally  incompetent  to  make  a  deed,  was  mentally  weak  at  the 
time  the  deed  was  made. 

Altogether  Dr.  Moore  says  he  was  of  sound  mind,  and  in  this 
he  disagrees  with  Dr.  Wynkoop  and  Dr.  Francis,  he  had  only 
seen  him  a  few  times  during  the  last  year  of  his  life,  and  then 
only  for  a  few  minutes  upon  each  occasion,  consequently  he  did 
not  have  the  opportunity  to  observe  and  investigate,  as  did  Dr. 
Wynkoop  a  few  months  before  October,  and  as  Dr.  Francis  had 
^  few  months  after  October,  1907. 
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The  court  is  led  to  the  conclusion  that,  if  he  was  suffering  from 
senile  dementia  or  paresis  in  the  late  spring  of  1907,  and  on 
February  1,  1908,  he  certainly  was  suffering  with  the  same  dis- 
ease between  those  two  periods. 

Was  the  price  paid  either  an  inadequate  consideration,  or  a 
grossly  inadequate  consideration  for  the  farm,  as  claimed  by  the 
petition  f 

The  witnesses  for  the  plaintiffs  testified  that  the  farm  was 
worth  from  $100  to  $125  an  acre;  only  one  man  put  it  as  high 
as  $125  an  acre.  The  witnesses  for  the  defendants  place  the 
value  of  the  farm  at  from  $80  to  $100  an  acre.  One  witness 
only  putting  it  as  low  as  $80  an  acre ;  all  the  rest  being  from  $90 
to  $100  per  acre. 

The  court  has  drawn  the  conclusion,  from  the  evidence  that 
has  been  submitted  in  this  case,  that  the  farm  was  probably  worth 
$100  per  acre,  upon  reasonable  terms  of  payment ;  and  that  rea- 
sonable terms  of  payment,  as  testified  to  by  one  witness  in  par- 
ticular in  this  case — a  witness  for  the  defendants,  George  C. 
Munns — is  one-third  or  one-fourth  cash,  and  the  balance  in  pay- 
ments of  two,  three,  four  or  five  years.  Consequently  the  court 
is  of  the  opinion  that  had  this  farm  been  sold  upon  reasonable 
terms  of  payment,  the  price  would  have  been  entirely  adequate. 

But  what  is  the  price  of  this  farm  upon  the  terms  of  payment  f 

There  has  been  an  attempt  in  this  case  to  show  that  four  per 
cent,  interest,  and  the  terms  of  pajmient  in  this  case,  are  reason- 
able and  not  unusual.  But  the  court  is  of  the  opinion  that  the 
defendants  have  failed  to  show  this  to  be  true. 

This  farm  was  sold  for  its  fair  value,  so  far  as  the  amount  is 
concerned,  but  there  was  not  a  dollar  paid  in  money,  or  to  be 
paid  until  almost  fifteen  months  after  the  deed  was  executed, 
and  the  payments  were  strung  out  for  a  period  of  fifteen  years 
thereafter. 

If  an  attempt  was  made  to  negotiate  these  notes,  so  as  to  make 
them  draw  six  per  cent,  interest,  then  the  farm  would  have  sold 
for  about  $10,700 ;  at  five  and  a  half  per  cent,  interest,  at  about 
$11,000;  and  at  five  per  cent,  interest,  about  $11,300.  So  that 
upon  a  cash  basis,  if  these  notes  could  be  negotiated — which  the 
court  doubts — ^the  farm  sold  at  from  about  $700  to  $1,300  less 
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than  what  appears  upon  its  face ;  and  the  court  is  inclined  to  be- 
lieve the  figure  is  nearer  $10,700  than  it  is  $11,300,  that  is,  that 
it  sold  for  nearer  $1,300  less  than  what  it  was  worth  than  $700 
less  than  it  was  worth.  It  does  not  seem  to  the  court  that  such 
a  sale  upon  such  terms  of  payment  was  a  reasonable  or  a  usual 
manner  of  making  a  farm  sale* 

Again,  the  court  is  confirmed  in  this  opinion  to  a  certain  ex- 
tent— of  course  it  is  not  controlling — ^that  this  price  is  inade- 
quate, for  the  defendant,  Mr.  Timberman,  must  think,  that  he 
had  a  bargain,  or  he  would  be  willing  to  cancel  the  deed,  for  the 
reason  that  he  has  a  lease  for  the  farm ;  he  has  not  paid  a  dol- 
lar upon  it,  unless  it  was  paid  after  the  trial  of  this  case — and 
his  status  after  the  cancellation  of  the  deed  would  be  the  same 
as  it  was  before  the  deed  was  executed.  In  other  words,  he 
could  lose  nothing  unless  he  got  the  farm  for  less  than  it  is  worth. 

Was  there  any  undue  influence?  There  is  no  direct  evidence 
to  sustain  such  contention.  If  there  was  undue  influence  it  must 
be  gathered  from  the  circumstances. 

These  defendants  and  the  decedent  were  living  together  as  one 
family  at  the  time  this  deed  was  made,  and  had  been  so  living 
for  about  a  year  and  a  half;  and  while  this  is  not  sufficient  to 
raise  the  presumption  that  any  undue  influence  was  exerted,  yet 
no  one  except  the  parties  themselves  can  tell  what  transpired, 
what  influence  may  have  been  exerted  during  this  period  of  time. 
The  opportunities  to  attempt  to  control  were  present,  if  the  de- 
fendants desired  to  make  the  effort  to  control  the  decedent. 

While  the  evidence  in  the  case  shows  there  may  have  been 
a  time  when  the  decedent  thought  of  selling  the  farm,  yet  it  still 
further  shows  that  he  said  to  his  son-in-law,  in  May,  1907,  that 
he  would  never  sell  it.  In  August,  1907,  he  told  Mr.  Eugene 
Ringwood  and  his  wife  that  he  would  not  sell  it,  he  wanted  it  for 
the, girls — that  is,  the  plaintiffs  in  this  case.  He  so  stated  to 
John  Taylor  in  the  spring  of  1907 ;  and  to  John  Vanness  in  Au- 
gust, 1907,  who  wanted  to  buy  the  farm.  He  told  him  it  was  not 
for  sale ;  that  he  wanted  it  for  his  girls.  So  that  the  court  be- 
lieves as  late  as  August,  1907— two  months  before  the  deed  was 
made,  his  mind  was  made  up  not  to  sell  the  farm. 
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This  is  reinforced  by  the  fact  that  the  decedent,  in  the  summer 
of  1907,  spent  at  least  $237  in  the  way  of  permanent  repairs- 
roofing  the  house,  painting,  etc.  He  would  not  likely  have  done 
this  had  he  intended  to  Sell  the  farm — at  least  without  any 
competitive  offers,  or  without  letting  prospective  purchasers 
know  that  it  was  for  sale.  Yet  he  does  sell  it  in  October,  1907, 
upon  unustfal  terms,  and  without  any  independent  advice — with- 
out any  advice  from  friends,  or  from  his  daughters,  who  are 
deeply  interested.  This,  in  the  opinion  of  the  court,  is  signifi- 
cant. 

However,  the  court  is  not  unmindful  of  the  conversation  that 
decedent  had,  in  the  latter  part  of  October,  within  a  few  days 
after  the  sale  of  the  farm,  with  his  daughter,  Mrs.  Wallace,  at 
her  home  in  this  city ;  and  were  it  not  for  this  conversation,  the 
court  does  not  believe  there  would  be  much  doubt  in  this  case 
but  what  the  decedent  did  not  thoroughly  understand  at  the 
time  he  executed  the  deed— that  he  did  not  thoroughly  under- 
stand what  he  was  doing.  Yet  this  conversation  puts  some 
doubt  upon  that  question  in  the  mind  of  the  court.  In  that 
conversation  he  told  Mrs.  Wallace  that  he  had  sold  the  farm 
to  Mr.  Timberman  for  $12,000;  that  he  got  no  cash;  that 
he  was  getting  old,  and  could  not  attend  to  his  business;  that 
he  ought  to  settle  things.  But  upon  further  conversation,  with 
the  decedent,  he  could  not  tell  her  what  were  the  terms  of  the 
sale,  how  many  notes  he  had  gotten,  or — ^to  use  the  expression 
of  the  witness  as  to  what  he  said— he  could  not  tell  how  **they 
were  made  up/'  He  had  sold  his  farm,  he  knew  that,  he 
knew  the  price  he  had  gotten  for  it,  yet  he  could  not  tell  the 
terms  of  payment ;  and  the  terms  of  payment  cut  a  great  figure 
in  this  transaction. 

Consequently,  the  court  is  led  to  believe  that  he  did  not 
thoroughly  or  fully  understand  the  transaction  that  he  entered 
into  at  the  time  he  executed  this  deed. 

The  evidence  further  shows  that  the  farm  was  rented  for  a 
period  of  five  years,  beginning  March  1,  1906,  to  the  purchaser, 
upon  terms  that  would  cause  decedent  very  little  trouble  to 
care  for  his  part  of  the  products,  as  the  corn  and  wheat  to  be 
delivered  to  decedent  were  to  be  delivered  in  the  market. 
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The  evidence  also  shows  during  the  summer  of  1907  decedent 
loaned  William  Timberman  $274,  at  3  per  cent,  interest,  without 
security.  All  of  which  would  indicate  to  the  court  that  he 
either  desired  to  do  some  favors  for  the  defendants,  or  that  he 
was  really  weak  mentally,  that  he  could  not  properly  protect 
his  own  interests ;  and  there  is  no  evidence  sufficient  to  convince 
the  court  that  he  was  trying  to  favor  the  defendants  at  his  own 
expense,  or,  possibly,  at  the  expense  of  his  daughters. 

The  court  has  gone  over  what  it  considers  the  material  por- 
tion of  the  evidence  that  was  submitted  in  the  trial  of  this  case, 
and  the  conclusions  of  fact  that  it  has  drawn  from  the  evidence. 

There  is  an  averment  in  the  answer  in  this  case,  that  besides 
the  consideration  which  was  paid  for  the  farm,  the  lease  was  to 
be  canceled,  but  the  court  can  not  see  how  that  could  be  of  much 
consequence;  and  that  the  defendants  agreed  to  board,  lodge, 
nurse,  care  for,  and  provide  medical  attention  for  the  defend- 
ant during  his  life,  at  the  rate  of  $2.75  per  week. 

The  only  evidence  upon  this  point  is  the  evidence  of  the  Tim- 
bermans  alone;  no  other  evidence  was  offered  to  support  this 
claim.  Although  I  believe  from  the  evidence  that  there  is  no 
question  but  what  he  was  paying  $2.75  per  week  for  his  board — 
whether  he  was  to  get  anything  else  for  the  $2.75  per  week  that 
he  was  paying  to  the  Timbermans,  there  is  nothing  in  the  evi- 
dence in  this  case  to  show  except  the  evidence  of  the  Timbermans 
alone. 

Now,  applying  these  facts  to  the  law,  what  should  be  done  in 
this  case? 

It  is  not  that  kind  of  a  case  where  a  court  can  point  to  au- 
thorities to  sustain  its  decision,  for  the  reason  that  in  cases  of  this 
kind  there  is  not  to  be  found  two  instances  where  the  facts  and 
circumstances  are  alike;  each  case  must  be  decided  upon  its 
own  peculiar  facts.  Many  cases  have  been  cited  by  counsel  in 
this  case  in  behalf  of  their  respective  contentions,  and  the  court 
will  have  to  apply,  in  so  far  as  it  can,  the  principles  laid  down 
by  those  cases. 

The  court  recognizes  the  rule  that  mere  mental  weakness  is 
not  sufficient  to  invalidate  a  deed,  but  that  it  must  be  such  weak- 
ness or  derangement  of  the  mental  powers  as  to  make  the  party 
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executing  the  deed  **  wholly  unable  to  enter  into  a  business  tran- 
saction which  would  require  him  to  look  to  his  own  interests 
and  to  deal  on  equal  terms  with  persons  of  ordinary  intellectual 
vigor." 

In  the  case  of  Kime  v.  Addlespergef,  2  C.  C. — N.  S.,  270,  the 
court,  in  the  second  syllabus,  says : 

*  *  The  proper  test  of  mental  capacity  on  the  part  of  one  execu- 
ting such  a  deed  is  his  relations  to  those  who  are  the  natural  ob-  ^ 
jects  of  his  bounty,  and  his  capacity  to  understand  to  a  rea- 
sonable degree  the  condition  of  his  property  and  the  nature  and 
effect  of  what  he  is  doing." 

But  the  deed  in  that  case  was  of  a  testamentary  nature,  and 
the  court  so  treated  it,  saying: 

'*We  further  recognize  the  rule,  that  to  make  a  contract  re- 
quires more  ability  than  to  make  a  will,  for  the  reason,  in  a 
contract  there  are  two  parties  and  their  interests  are  antago- 
nistic ;  hence  the  rule  is  that  it  requires  more  capacity  to  make  a 
contract  than  a  will." 

« 

So  that  the  test  in  this  case  would  be  more  severe ;  a  stronger 
mental  capacity  must  be  shown  than  as  indicated  in  the  case 
cited,  the  syllabus  of  which  was  just  read. 

In  the  case  of  Baugh  v.  Buckles,  2  C.  C.  Rep.,  498,  the  syllabus 
reads  as  follows : 

**  While,  as  a  general  rule,  fraud  and  undue  influence  must  be 
proved  by  him  who  alleges  them,  they  may,  in  a  suit  to  cancel 
a  deed  upon  the  ground  of  their  intervention,  be  inferred  from 
the  circumstances  that  the  grantor  was  partially  incapacitated 
by  mental  infirmity,  or  was  subject  to  the  controlling  influence 
of  the  grantee,  if  it  appear  that  the  deed  was  without  valuable 
consideration,  or  that  the  grantee  acquired  an  undue  advantage 
by  its  execution. 

'*Such  circumstances  cast  upon  the  grantee  the  duty  of  show- 
ing, affirmatively,  that  the  grantor  clearly  understood  "the  nature 
and  effect  of  the  transaction,  and  voluntarily  executed  the  in- 
strument. ' ' 

This  is  followed  in  the  case  of  Kime  v.  Addlesperger,  above 
cited,  where  the  court  says  (p.  276) : 
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"As  a  general  rule  fraud  and  undue  influence  must  be  proved 
by  him  who  alleges  them,  but  they  may,  in  certain  cases,  be 
inferred  from  circumstances,  as  in  the  execution  of  a  deed  where 
the  grantor  was  partially  incapacitated  by  mental  infirmity,  or 
was  subject  to  the  controlling  influence  of  the  grantee,  if  it  ap- 
pears that  the  deed  was  without  valuable  consideration,  or  that 
the  grantee  acquired  an  undue  advantage  by  its  execution.  Un- 
der such  circumstances  the  burden  is  upon  the  grantee  to  show 
aflBrmatively  that  the  grantor  clearly  understood  the  nature  and 
eflPect  of  the  transaction,  and  voluntarily  executed  the  instru- 
ment.'^ 

This  case  shows  that  the  decedent  was  at  least  partially  inca- 
pacitated, if  not  more,  and  that  the  defendant  acquired  an  un- 
due advantage  by  the  terms  of  the  sale ;  that  the  price  paid  by 
reason  thereof  was  not  adequate,  hence  the  burden  shifted  to  the 
defendants  to  show  that  the  decedent  clearly  understood  the  na- 
ture of  the  transaction,  and  that  he  voluntarily  entered  into  the 
transaction. 

In  the  case  of  Allore  v.  Jewell,  94  U.  S.,  506,  which  is  a  ease 
that  is  largely  quoted  in  cases  of  this  kind,  the  court  says : 

* '.Whenever  there  is  great  weakness  of  mind  in  a  person  exe- 
cuting a  conveyance  of  land,  arising  from  age,  sickness,  or 
any  other  cause,  though  not  amounting  to  absolute  disqualifica- 
tion, and  the  consideration  given  for  the  property  is  grossly 
inadequate,  a  court  of  equity  will,  upon  proper  and  seasonable 
application  of  the  injured  party,  or  his  representatives  or  heirs, 
interfere  and  set  the  conveyance  aside. ' ' 

But  that  case  does  not  apply  altogether  to  the  case  at  bar,  for 
the  reason  that  in  that  case  the  consideration  paid  was  wholly 
inadequate,  and  in  this  case  the  court  does  not  find  that  the  con- 
sideration was  grossly  inadequate. 

In  thS  case  of  Tracey  v.  Socket,  1  0.  S.,  p.  54,  the  court  says: 

"The  rule  to  be  collected  from  all  authorities,  I  take  to  be 
this:  Where  there  is  imbecility  or  weakness  of  mind  arising 
from  old  age,  sickness,  intemperance,  or  other  cause,  and  plain 
inadequacy  of  consideration,  or  where  there  is  weakness  of  mind, 
and  circumstances  of  undue  influence  and  advantage,  in  either 
case,  a  contract  may  be  set  aside  in  equity. " 

Now,  the  first  portion  of  this  paragraph  of  the  court 's  opinion 
does  not  apply  in  this  case — not  strongly,  at  least — for  it  may 
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be  a  question  whether  there  is  a  plain  inadequacy  of  considera- 
tion in  this  case ;  but  the  latter  part  of  the  paragraph  does  apply. 
There  is  no  question  but  that  there  was  weakness  of  mind — be- 
cause of  old  age,  disease,  and  circumstances  of  undue  influence 
and  advantage. 

In  a  late  case  (9  Idaho,  629),  the  court  says: 

**  Where  inadequacy  of  consideration  is  shown,  or  imbecility 
or  weakness  of  mind  arising  from  old  age,  sickness  or  intemper- 
ance, or  other  cause,  equity  will  set  aside  the  transaction  as 
the  suit  of  the  injured  party." 

This  case  is  somewhat  stronger  than  the  other  cases  that  the 
court  has  just  cited. 

The  court  being  of  the  opinion  in  this  case  that  the  testimony 
shows  the  decedent  to  have  been  mentally  weak,  at  least,  if  not 
totally  incapacitated  by  reason  of  disease  and  old  age,  that  the 
price  paid  for  the  farm  was  not  fully  adequate,  that  the  deed 
was  executed  without  independent  advice,  particularly  without 
any  advice  or  knowledge  of  the  daughters,  with  whom  the  de- 
cedent was  on  friendly  terms,  the  fact  that .  a  short  time  before 
the  deed  was  executed  his  mind  was  made  up  to  keep  the  farm 
for  his  daughters,  the  circumstances  herein  related  tending  to 
show  undue  influence,  which  the  defendants  have  not  over- 
come by  the  burden  of  proof,  the  fact  that  the  defendants  had 
obtained  all  the  property  of  the  decedent,  or  practically  all, 
without  adequate  security,  the  fact  that  the  defendant,  William 
Timberman,  had  not  paid  a  dollar  upon  the  purchase  price  of 
this  farm,  and  would  not  be  compelled  to  pay  a  dollar  upon  the 
purchase  price  until  after  he  had  taken  possession  of  the  farm, 
and  for  fifteen  months  after  the  execution  of  the  deed,  that  the 
pa3rments  extended  for  a  period  of  fifteen  years,  payable  in 
sums  of  $800  a  year,  that  the  rate  of  interest  was  four  per  cent, 
much  below  the  usual  and  ordinary  rate  of  interest  in  the  sale 
of  farms,  that  if  the  deed  should  be  set  aside  no  loss  would  re- 
sult to  the  defendants,  for  the  reason  that  there  could  be  no  loss 
unless  the  farm  was  obtained  for  less  than  it  was  worth,  the 
opinion  of  the  court  is,  if  decedent  was  not  totally  incapacitated, 
his  mind  was  so  weak  he  did  not  comprehend  or  thoroughly  un- 
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derstand  the  transaction  he  entered  into,  and  that  this  deed 
must  be  set  aside  and  held  for  naught. 

Of  course,  the  court  is  not  unmindful  of  the  fact  that  defend- 
ants offered  the  testimony  of  the  scrivener  who  wrote  the  deed ; 
that  the  decedent  told  what  the  terms  of  the  transaction  were; 
but  the  court  also  takes  into  consideration  that  it  was  the  de- 
fendant, William  Timberman,  who  engaged  the  scrivener  to  pre- 
pare the  deed  and  mortgage;  that  the  decedent  lived  with  Mr. 
Timberman,  as  a  member  of  his  household,  that  he  spent  the 
morning  with  the  decedent,  in  Oxford,  before  the  scrivener  came 
to  his  office.  The  court  takes  into  consideration  these  facts — 
what  influence  they  might  possibly  have  had  upon  the  decedent 
to  get  him  to  execute  the  deed. 

Therefore,  the  court  has  come  to  the  conclusion — although 
there  were  some  questions  that  raised  doubt  in  the  mind  of  the 
court  as  to  what  it  ought  to  do — but  consideri.ig  that  no  in- 
justice can  be  done  in  this  case  by  the  cancellation  of  the  deed, 
because  the  parties  would  be  placed  in  the  exact  situation  they 
were  before  the  deed  was  executed,  and  considering  there  can 
be  no  loss  to  the  defendants  in  this  case,  unless  the  farm  was  ob- 
tained for  less  than  it  was  actually  worth,  an<i  if  he  obtained  it. 
under  all  the  circumstances,  for  less  than  it  was  worth,  the  deed 
ought  to  be  set  aside — ^the  deed  should  be  set  aside,  and  such  will 
be  the  decree  of  the  court. 

As  the  evidence  does  not  plainly  show  that  William  Timber- 
man designedly  pursued  a  policy  to  obtain  an  undue  advantage, 
or  to  exercise  undue  influence,  the  court  is  of  the  opinion  that 
perhaps  the  costs  in  this  case  ought  to  be  divided,  and  will  di- 
rect that  each  party  pay  their  own  costs. 


NISI  PRIUS  REPORTS— NEW  SEHIES.  618 

1909.]  In  Re  Joseph  Kuchta. 


COURT  MARTIAL  OF  A  MINOR  IN  THE  OHIO  NATIONAL 

GUARD. 

Common  Pleas  Court  of  Cuyahoga  County. 

In  re  Ai^plication  op  Joseph  Kuchta  for  a  Writ  of 

Habeas  Corpus.  • 

Decided,  April  30,  1909. 

Ohio  National  Guard — Enlistment  of  Minor — Contract  Voidable  by  Pa- 
rent— But  Minor  Subject  to  Discipline  and  Liable  to  Court  Martial 
while  in  the  Service—Jurisdiction  of  Civil  and  Military  Tribunals — 
Habeas  Corpus, 

1.  A  minor,  entering  into  a  contract  of  enlistment  with  the  Ohio  Na- 

tional Guard,  and  receiving  pay  under  said  contract  from  the  gov- 
ernment, becomes  a  soldier  subject  to  the  duly  authorized  rules 
and  regulations  of  the  organization. 

2.  The  application  for  a  writ  of  habeas  corpus  by  a  parent  claiming  the 

exclusive  custody  and  control  of  such  minor  will  be  refused,  not- 
withstanding his  minority  and  the  fact  that  the  parent  did  not 
give  his  written  consent  to  such  enli^stment,  where  said  minor  is 
under  arrest  on  charges  over  which  the  military  court  has  Juris- 
diction. 

3.  Such  a  contract  of  enlistment  is  voidable  by  the  parent  any  time 

before  the  commission  of  the  offense  or  after  sentence  served,  but 
not  otherwise. 

4.  Civil  courts  will  not  interfere  in  matters  over  which  the  military 

tribunals  have  jurisdiction. 

Toland  &  Pearson,  for  applicant. 
Myler  &■  Turney,  contra. 

Keeler,  J. 

This  action  for  a  writ  of  habeas  corpus  is  brought  by  Joseph 
Kuchta,  the  father  of  William  Kuchta,  a  minor. 

It  is  claimed  by  the  father  that  his  son  is  unlawfully  im- 
prisoned and  restrained  of  his  liberty  by  the  sheriif  of  this 
county.  .  The  return  of  the  sheriff  shows  that  the  said  William 
Kuchta  is  committed  to  his  custody  as  an  enlisted  man  of  the  Ohio 

*  Affirmed  by  the  Supreme  Court  in  McOorry  v.  Murphy;  reported,  80 
Ohio  State. 
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National  Guard  by  Captain  Arthur  S.  Houts,  Fourth  Infantry 
Ohio  National  Guard,  and  that  he  holds  him  simply  as  the  agent 
of  the  military  authorities.  No  complaint  is  made  as  to  the  for- 
mality or  regularity  of  the  commitment. 

The  record  and  evidence  discloses  the  fact  that  the  said  "Wil- 
liajn  Kuchta  did,  in  June,  1908,  voluntarily  make  application 
for  enlistment  in  the  Ohio  National  Guard,  representing  him- 
self at  the  time  to  be  twenty-one  years  of  age;  that  he  was  in- 
spected by  the  recruiting  officer,  passed  the  medical  examination, 
•took  the  oath,  became  enlisted,  and  received  pay  as  a  soldier  from 
the  government.  He  accompanied  the  Fourth  Infantry,  as  a 
member,  to  a  certain  encampment  held  in  Indiana,  to  and  from 
which  his  transportation  and  expenses  were  paid  by  the  govern- 
ment, and  was  otherwise  identified  with  the  organization  as  a 
member  and  soldier. 

At  the  time  he  enlisted  his  father,  Joseph  Kuchta,  was  not 
aware  of  what  his  son  had  done  in  this  respect,  and  did  not 
ascertain  the  fact  until  some  three  months  afterwards,  or  some 
six  months  prior  to  the  beginning  of  this  action. 

The  father  bases  his  right  to  the  writ  upon  the  ground  that 
his  son,  at  the  time  he  enlisted,  was  a  minor,  being  of  the  age 
of  about  seventeen  years;  that  he,  his  father,  at  no  time  gave 
his  consent  to  the  enlistment,  and  that  he  alone  is  entitled  to 
his  custody  and  control. 

Plaintiff  relies  on  Section  3023  of  the  statutes,  which  pro- 
vides that  the  militia  of  the  state  is  divided  into  two  classes,  to- 
wit,  the  organized  militia  known  as  the  Ohio  National  Guard  and 
the  Ohio  Naval  Militia,  and  the  Reserve  Militia ;  and  that  every 
able-bodied  male  citizen  who  is  more  than  eighteen  and  less 
than  forty-five  years  of  age  shall  be  enrolled  in  the  militia  and 
perform  military  duty,  etc'  He  claims  that  by  virtue  of  that 
statute  his  son  did  not  become,  as  a  matter  of  law,  an  enlisted 
soldier;  that  he  could  not  have  committed  the  offense  charged 
against  him,  and  therefore  can  not  be  punished. 

While  the  statute  made  every  able-bodied  male  citizen  more  than 
eighteen  and  less  than  forty-five  years  of  age  a  member  of  the 
militia  of  the  state,  and  subject  to  military  duty,  there  was  noth- 
ing in  the  statute  which  made  it  unlawful  for  the  accused  to  enlist 
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at  the  age  of  seventeen.  Although  a  minor,  as  between  himself  and 
the  Ohio  National  Ouard,  his  contract  of  enlistment  was  binding, 
but  voidable  either  by  his  father,  under  proper  circumstances, 
or  by  the  military  authorities ;  but  at  no  time  prior  to  the  arrest 
did  the  father  undertake  to  exercise  his  privilege.  To  be  sure, 
this  apparent  acquiescence  in  what  his  son  had  done  did  not 
amount  to  such  a  consent  as  the  law  requires,  .for  that  consent 
must  be  in  writing,  which  consent  does  not  appear  from  the 
evidence,  and  which  all  parties  will  concede  was  at  no  time  given. 
The  fact  does  remain,  however,  that  if  the  father  was  anxious 
to  relieve  his  son  from  any  obligation  he  might  be  under  to  the 
military  tribunal,  he  had  plenty  of  time  and  opportunity  to  do 
so  from  September,  1908,  down  until  the  time  this  action  was 
begun,  a  period  of  some  six  months.  He  now  comes  into  court 
and  undertakes  to  assert  a  right  after  his  son,  as  an  enlisted 
soldier,  has  been  placed  under  arrest  for  violating  some  military 
rule  or  regulation.  I  am  inclined  to  think  that  whatever  rights 
he  may  have  had  and  did  have  prior  to  the  arrest  will  not  avail 
him  now,  for  the  reason  that  conditions  have  entirely  changed. 

It  is  a  well-settled  principle  of  law  that  civil  courts  will  not 
interfere  with  the  military  ,authorities  wherever  the  latter  have 
jurisdiction  of  the  subject-matter  in  controversy.  There  is  no 
doubt  in  my  mind  of  the  jurisdiction  of  the  military  court  over 
the  acts  and  conduct  of  the  accused.  He  was  an  enlisted  soldier ; 
he  had  received  pay  as  such  from  the  government;  and  I  hold 
that,  notwithstanding  the  fact  that  his  enlistment  was  not  con- 
sented to,  and  not  withstanding  his  minority  so  long  as 
he  remained  in  the  service  he  was  amenable  to  the  mili- 
tary law.  This  court  will  not  interfere,  therefore,  to  dis- 
charge him  on  a  habeas  corpus  on  the  petition  of  his  father, 
he  being  under  arrest  and  held  on  a  charge  cognizable  by  the 
summary  coiirt  of  the  Ohio  National  Guard  and  the  laws  of 
the  state.  After  that  military  proceeding  shall  have  been  termi- 
nated, and  after  the  expiration  of  whatever  sentence  may  be  in- 
flicted upon  him,  his  father  would  be,  in  my  judgment,  en- 
titled to  assert  his  rights  as  to  his  control  and  custody,  and 
would  have  those  rights  respected  not  only  by  the  military  au- 
thorities, but  by  this  court,  if  necessary.     To  reason  otherwise 
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would  be  to  hold,  absurdly,  that  after  committing  the  offense 
charged  against  him,  he  would  be  amenable  to  military  juris- 
diction only  with  the  consent  of  his  parent ;  and  that  the  father 
could  defeat  the  trial  by  the  court  martial  by  opposing  the  prose- 
cution on  the  ground  of  infancy  (144  Fed.  Rep.,  79).  That  his 
father  could  release  him  from  his  contract  of  enlistment  before 
arrest  or  after  serving  sentence,  there  is  no  doubt ;  but  that  is  a 
very  different  thing  from  obtaining  his  release  and  immunity 
from  prosecution  for  acts  committed  against  law.  Being  a 
soldier,  he  became  amenable  to  the  military  law  just  the  same 
as,  though  a  minor,  he  would  have  become  subject  to  the  civil 
law.  His  father  could  not  prevent  the  law's  enforcement  in 
either  case. 

Judge  Dillon,  one  of  the  greatest  lawyers  living  to-day,  and  in 
his  time  a  great  judge,  states,  in  16  Iowa,  597-9,  that,  on  a  charge 
of  desertion,  infancy  is  no  defense,  and  that  one  thus  accased 
must  abide  the  sentence  of  a  court  martial  before  he  can  contest 
the  validity  of  his  enlistment.  He  also  states  that  there  would 
be  an  end  of  all  safety  if  a  minor  could  insinuate  himself  into 
an  army,  and,  after  perhaps  jeopardizing  its  very  existence  by 
telling  its  secrets  to  the  enemy,  escigpe  military  punishment  by 
claiming  the  privilege  of  infancy;  -and  he  held  that  where  the 
return  through  a  writ  of  habeas  corpus  shows  that  the  prisoner  is 
held  to  answer  to  a  charge  of  a  military  crime,  in  which  the 
military  courts  had  exclusive  jurisdiction,  the  civil  courts  would 
not  even  inquire  into  the  validity  of  his  enlistment. 

As  I  read  the  authorities,  these  principles  are  laid  down  in 
substantially  all  of  them.  44  Fed.  Rep.,  876 ;  37  Fed.  Rep.,  668 ; 
30  Fed.  Rep.,  176 ;  14  Fed.  Rep.,  79 ;  144  Fed.  R«p.,  79 ;  126 
Fed.  Rep.,  127;   114  Fed.  Rep.,  842;   137  U.  S.,  147. 

The  petition  for  the  writ  of  habeas  corpus  will  therefore  be 
denied,  and  the  prisoner  remanded  to  the  custody  of  the  military 
court. 


NISI  PRIUS  REPORTS— NEW  SERIES.  617 

1909.]  State,  ex  rel  Ouilbert,  v.  Kilgour. 


A  BANKING  PARTNERSHIP  NOT  A  BANKING  INSTITUTION. 

Common  Pleas  Court  of  Hamilton  County. 

State,  ex  rel  Guilbert,  Auditor,  v.  John  Kilgour  et  al. 

Decided,  April  22.  1909. 

Banks  and  Banking — Banking  Partnership  not  a  Banking  Institution — 
And  not  Required  to  File  Report  with  State  Auditor — Granting 
Leave  to  Amend  Original  Petition  Saves  the  Running  of  the  Stat- 
ute of  Limitations — Where  Suit  has  Been  Brought  against  a  De- 
cedent the  Claim  Need  not  be  Presented  to  his  Administrator — Leave 
to  File  an  Amended  Petition  Conclusive  on  Another  Judge  as  to 
Parties  and  AvermentsSections  3817,  S818  and  99  O.  L.,  269. 

1.  "Institutions**  comprehends  "corporations"  or  "associations"  estab- 

lished by  law,  having  the  attributes  of  permanency,  as  distinguished 
from  the  temporary  establishment  of  individual  or  partnership 
effort,  together  with  officers  and  members;  hence,  a  banking  part- 
nership is  not  an  "institution"  within  the  meaning  of  Sections  3817 
and  3818,  Revised  Statutes,  requiring  "every  banking  institution, 
or  corporation  engaged  in  the  business  of  banking*'  to  file  certain  re- 
ports, verified  by  its  officers. 

2.  Sections  108  and  109  of  act  99  O.  L.,  269,  the  former  requiring  "every 

banking  company,  savings  bank,  *  *  *  and  every  person  or 
co-partnership  doing  a  banking  business,"  to  make  certain  reports, 
and  the  latter  requiring  the  president,  vice-president,  cashier,  secre- 
tary or  treasurer  to  verify  such  reports,  neither  expressly  nor  by 
necessary  implication  require  a  banking  partnership  to  make  re- 
ports as  required  by  Sections  3817  and  3818,  Revised  Statutes. 

3.  Granting  leave  to  file  an  amended  petition  implies,  necessarily,  that 

no  new  action  was  commenced  by  filing  such  pleading;  hence,  the 
bar  of  the  .statute  not  having  run  against  the  cause  of  action  set 
forth  in  the  original  petition,  will  not  bar  recovery  under  the 
Amended  petition. 

4.  An  action  having  been  commenced  In  the  life  of  a  party  defendant 

upon  revivor  in  the  name  of  his  personal  representative  after  de- 
fendant's death  no  presentation  to  such  representative  is  required. 

5.  Leave  to  amend  a  petition  by  substituting  new  parties  having  been 

granted  by  a  common  pleas  judge,  it  appearing  that  a  copy  of  the 
amended  petition  was  attached  to  the  motion  to  amend,  the  ques- 
tion of  the  sufficiency  of  the  amended  petition  as  to  new  parties 
plaintiff  and  defendant,  and  averments  necessarily  passed  upon  in 
granting  the  motion  will  not  be  considered  by  another  judge  of 
the  same  court  upon  a  subsequent  hearing  upon  the  amended  peti- 
tion. 
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Kinkead,  Rogers  &  Ellis,  for  plaintiff. 

E,  W.  Kittredge  and  Jacob  Shroder,  for  defendants. 

Gorman,  J. 

Heard  on  demurrer  to  petition. 

This  is  an  anetion  brought  originally  by  W.  D.  Quilbert, 
Auditor  of  the  state  of  Ohio,  against  the  Franklin  Bank,  a  part- 
nership alleged  to  have  been  engaged  itt  the  banking  business 
prior  to  the  time  of  the  commencement  of  the  action  in  the  city 
of  Cincinnati,  asking  for  a  judgment  against  the  Franklin  Bank 
in  the  sum  of  $3,120  for  the  benefit  of  the  state  of  Ohio,  on  nc- 
count  of  penalties  alleged  to  have  been  due  and  payable  at  the 
date  of  the  commencement  of  the  action  because  of  the  failure  of 
said  bank  to  make  a  report  to  the  plaintiff  Guilbert,  as  Auditor 
of  State,  showing  the  condition  of  said  bank  at  the  close  of  busi- 
ness, March  5,  1905,  as  provided  by  Sections  3817  and  3818,  Re- 
vised Statutes  of  Ohio,,  as  amended  April  23,  1904.  Such  pro- 
ceedings were  had  in  the  case,  as  that  an  answer  was  filed  setting 
up  that  John  Kilgour,  J.  D.  Brannon  and  Charles  H.  Kilgour 
were  partners  doing  business  under  the  firm  name  of  the  Frank- 
lin Bank,  but  denied  that  they  were  engaged  in  the  banking 
business ;  and  as  a  second  defense  set  up  that  they  were  brokers 
as  defined  by  Sections  3821-20,  Revised  Statutes  of  Ohio.  As 
a  third  defense  the  defendants  set  up  that  they  have  no  officers 
to  make  a  report  required  by  Sections  3817  and  3818,  Revised 
Statutes,  and  that  they  are  neither  a  banking  ** institution"  or 
**  corporation "  and  were  not  obliged  to  make  any  report  as  re- 
quired by  the  provisions  of  said  sections. 

On  the  day  the  case  was  called  for  trial  betorc  a  jury,  the  de- 
fendant moved  to  dismiss  the  cause  on  the  ground  that  the  plaint- 
iff had  no  authority  to  bring  or  maintain  the  action  in  his  name 

as  plaintiff. 

The  motion  was  submitted  to  Judge  Otto  Pfleger,  and  after  a 
thorough  and  vigorous  presentation  of  the  question  raised  by  the 
motion,  Judge  Pfleger  in  an  exhaustive  opinion,  Guilbert  v. 
Bank,  5  N.  P. — N.  S.,  209,  held  that  the  motion  was  well  taken, 
but  plaintiff's  counsel  in  the  meantime,  having  asked  leave  to 
amend  by  substituting  as  plaintiff  the  state  of  Ohio  instead  of 
W.  D.  Guilbert;  auditor,  and  as  defendants  John  Kilgour,  J.  D. 


NISI  PRIUS  REPORTS— NEW  SERIES.  619 


1909.1  State,  ex  rel  Guilbert,  v.  Kilgour. 


Braanon  and  Bayard  L.  Kilgour  and  Albert  J.  Bechit,  as  admin- 
istrators of  the  estate  of  Charles  H.  Kilgour,  deceased,  instead 
of  the  Franklin  Bank,  Judge  Pfleger,  on  December  31,  1908,  his 
last  day  in  office,  granted  leave  to  file  the  amended  petition  now 
under  consideration,  and  the  same  was  duly  filed  on  said  day. 
The  caption  of  the  original  case  is  entirely  changed  by  the 
amendment,  and  both  the  parties,  plaintiff  and  defendant,  are 
changed  and  new  parties  substituted.  The  prayer  of  the  origi- 
nal petition  was  for  a  judgment  against  the  Franklin  Bank  in 
favor  of  W.  D.  Giiilbert,  Auditor  of  the  State  of  Ohio,  for  the 
benefit  of  the  state  of  Ohio  in  the  sum  of  $3,120  and  costs. 

The  prayer  of  the  amended  petition  is  for  a  judgment  in  favor 
of  the  relator  in  the  name  of  the  state  of  Ohio  and  for  the  bene- 
fit of  the  state  of  Ohio  and  against  John  Kilgour,  J.  D.  Brannon 
and  Bayard  L.  Kilgour  and  Albert  J.  Becht,  as  administrators 
of  Charles  H.  Kilgour,  deceased,  successors  in  interest  of  the 
said  the  Franklin  Bank  in  the  sum  of  $3,120  and  costs. 

To  this  amended  petition  each  of  the  defendants  has  filed  a 
separate  demurrer,  but  each  demurrer  is  based  on  the  same 
grounds,  to- wit: 

1.  The  amended  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  demurring  defendant. 

2.  The  alleged  cause  of  action  in  said  amended  petition  is 
barred  by  the  statute  of  limitations. 

3.  The  separate  alleged  causes  of  action  against  the  several 
defendants  are  improperly  joined. 

The  points  raised  by  these  demurrers  were  ably  and  exhaus- 
tively argued  orally  pro  and  con,  and  exhaustive  and  well  pre- 
pared briefs  have  been  submitted  to  the  court  for  its  information. 
Indeed,  it  is  seldom  that  a  case  has  been  so  well  prepared  and 
presented  by  such  learned  and  distinguished  counsel  on  both 
sides.  The  court  is  greatly  indebted  to  counsel  for  the  valuable 
assistance  rendered  in  their  oral  arguments  and  briefs,  and  can 
only  say  that  if  the  conclusions  arrived  at  are  not  correct,  coun- 
sel may  at  least  rest  assured  that  the  court  has  given  the  case  his 
best  consideration,  and  so  far  as  the  court  is  able  to  discover, 
counsel  are  not  at  fault  in  the  presentation  of  the  case. 

At  the  outset  the  court  is  confronted  by  the  decision  of  Judge 
Pfleger  on  the  application  of  plaintiff's  counsel  for  leave  to  file 
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his  amended  petition.  In  order  to  grant  leave  to  file  this  plead- 
ing, Judge  Pfleger  found,  and  must  necessarily  have  found,  that 
the  parties  defendant  in  the  amended  petition,  as  well  as  the  new 
party  plaintiff,  the  state  of  Ohio,  are  the  real  parties  in  inter- 
est and  the  proper  and  necessary  parties  to  this  action.  It  ap- 
pears that  attached  to  the  motion  for  leave  to  file  this  amended 
petition  was  a  copy  of  the  pleading  sought  to  be  filed,  and 
therefore  the  court,  Judge  Pfleger,  was  fully  advised  of  the  new 
parties  plaintiff  and  defendant,  as  well  as  every  averment  con- 
tained in  the  amended  petition  as  filed.  I  am,  therefore,  of  the 
opinion  that  I  ought  not  to  consider  any  question  in  this  case  in- 
volved, or  necessarily  involved,  in  Judge  Pfleger 's  decision,  and 
which  he  must  necessarily  have  passed  upon  in  order  to  grant 
leave  to  file  the  amended  petition. 

This  leaves  but  the  following  points  raised  by  the  demurrers 
of  the  defendants  to  be  considered  and  passed  upon  by  me,  viz. : 

1.  Was  the  Franklin  Bank  a  partnership,  doing  business 
under  that  name  in  Ohio,  for  one  year  prior  to  June  24,  1905 
(the  date  of  the  filing  of  the  petition),  a  '' banking  institution" 
within, the  meaning  of  Sections  3817  and  3818,  Revised  Statutes! 

2.  Were  Sections  3817  and  3818,  Revised  Statutes,  repealed 
by  Section  120  of  the  act  of  May  1,  1908,  known  as  the  Thomas 
act,  so  as  to  bar  a  recovery  in  this  action  against  the  defendants  ? 

3.  Is  the  cause  of  action  set  up  in  the  amended  petition  barred 
by  the  statute  of  limitations,  Sections  6805  and  4983,  Revised 
Statutes  ? 

As  to  the  first  proposition,  it  is  averred  in  the  amended  peti- 
tion, and  for  the  purpose  of  the  demurrer  must  be  admitted  to  be 
true,  that  the  Franklin  Bank  was  at  the  time  of  the  commence- 
ment of  this  action  and  continuously  during  the  year  imme- 
diately prior  to  March  6,  1905,  a  banking  institution,  and  during 
said  times  was  oigaged  in  the  hiisiness  of  banking  in  Ohio.  We 
must  therefore  assume  for  the  purposes  of  the  demurrer  that  the 
Franklin  Bank  was  engaged  during  said  times  in  the  business 
of  banking  in  Ohio. 

But  was  it  a  ** banking  institution"  within  the  meaning  of 
^Sections  3817  and  3818,  Revised  Statutes? 

An  averment  that  it  was  a  *' hanking  institution'*  is  not  an 
averment  pf  a  conclusion  of  fact,  but  a  conclusion  of  law,  and 
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therefore  the  demurrers  do  not  admit  this  conclusion  of  law, 
and  the  court  may  test  this  averment,  to  determine  whether  or 
not  the  Franklin  Bank  is  an  "institution"  within  the  meaning 
of  the  said  sections. 

The  question  of  its  business  is  eliminated.  Its  business  is 
that  of  banking  so  far  as  the  inquiry  now  under  consideration  is 
conceded. 

It  is  urged  with  great  force  by  counsel  for  the  defendants  that 
the  Franklin  Bank  was  not  a  ''banking  institution"  or  ** corpora- 
tion" and  that  inasmuch  as  these  are  the  only  entities  desig- 
nated in  Sections  3817  and  3818,  Revised  Statutes,  the  Franklin 
Bank  was  not  obliged  to  make  the  reports  required  to  be  made 
under  those  sections.  The  question  of  whether  or  not  the  de- 
fendants were  engaged  in  banking  is  a  question  of  fact  and 
therefore  the  reference  to  the  section  of  the  statutes  defining 
brokers  can  not  avail  at  this  time.  If  the  Franklin  Bank  was 
engaged  in  a  brokerage  business  and  not  in  the  banking  business, 
that  issue  must  be  raised  by  answer  and  not  by  these  demurrers. 

It  is  not  averred  that  the  Franklin  Bank  was  a  corporation 
and  therefore  we  need  only  inquire  whether  or  not  a  partnership 
may  be  in  law  an  ** institution,"  for  if  it  may  be,  then  the  Frank- 
lin Bank  is  a  *' banking  institution,**  at  least  for  the  purposes 
of  the  demurrers. 

It  is  contended  that  the  use  of  the  words,  **  banking  institu- 
tion" in  Section  3817  indicates  that  a  body  of  persons,  organ- 
ized under  the  lews  of  the  state  was  thereby  intended  to  be  de- 
scribed, and  that  this  construction  is  borne  out  by  the  further 
facts  that  in  this  very  Section  3817  it  is  provided  that  ^*  institu- 
tions'' known  as  building  and  loan  associations  organized  and 
conducted  under  the  statutes  for  such  institutions  are  not  re- 
quired to  make  reports;  and  further  that  the  report  required 
must  be  verified  by  the  oath,  etc.,  of  one  or  more  of  the  oflBcers 
of  the  institution  as  provided  in  Section  3818,  Revised  Statutes. 
It  is  pointed  out  that  neither  individuals  nor  partnerships  can 
have  or  do  have  officers,  and  therefore  applying  the  rule  of 
ejusdem  generis,  institutions  must  mean  and  have  reference  to 
corporations  or  associations  having  officers. 

** Institution "  is  defined  in  16  Am.  &  Eng.  Enc.  Law  (2d  Ed.), 
822,  823,  as  follows : 
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**The  term  'institution'  is  sometimes  used  as  descriptive  of 
the  establishment  or  place  where  the  business  of  a  society  or  as- 
sociation is  done  or  its  operations  are  carried  on,  and  at  other 
times  it  is  used  to  designate  the  organized  body." 

Citing:  Indianapolis  v.  Sturdevant,  24  Ind.,  391;  Appeal 
Tax  Ct.  V.  St.  Peters  Academy,  50  Md.,  321,  345;  Oerke  v.  Pur- 
cell,  25  Ohio  St.,  229,  244;  Ilumphries  v.  Little  Sisters  of  Poor, 
29  Ohio  St.,  201 ;  Morris  v.  Lone  Star  Chap.  No.  6  R.  A.  M.,  6S 
Tex.,  698. 

The  above  definition  in  16  Am.  &  Eng.  Enc.  Law,  822,  823, 
was  taken  verbatim  from  the  case  of  Oerke  v.  Purcell,  supra, 
page  244. 

The  court  in  that  case  had  under  consideration  Article  XII, 
Section  2,  of  the  Constitution  of  1851,  which'  provides  among 
other  things  for  the  exemption  from  taxation  of  **  institutions 
of  purely  public  charity,"  and  while  the  court  therein  held  that 
the  word  ** institution"  as  used  in  the  section  of  the  Constitu- 
tion and  the  act  of  the  Legislature  under  consideration,  had 
reference  to  the  establishment  or  place  where  the  operations  of 
the  society  or  association  are  carried  on,  or  the  property  of  the 
** institution,"  because  the  property  wa5  to  be  affected,  never- 
theless the  court  discusses  the  use  of  the  word  as  designating 
the  organized  body  known  as  the  society  or  association. 

In  the  case  of  Humphries  v.  Little  Sisters  of  Poor,  supra,  the 
court  again  had  under  consideration  the  same  section  and  article 
of  the  Constitution  and  the  same  taxation  statute  as  were  in- 
volved in  the  case  Gerke  v.  Purcell,  supra.  The  court  in  Hum- 
phries V.  Little  Sisters  of  Poor  defined  institution  when  used  to 
designate  the  organized  body  in  the  second  paragraph  of  the 
syllabus  and  on  page  206  as  follows : 

**The  word  *  institutions, '  in  the  sixth  clause  of  Section  3  of 
the  tax  law  (of  1859)  is  used  to  designate  the  corporation  or 
other  organized  body  instituted  to  administer  the  charity,"  etc. 

It  would  seem  from  these  two  authorities  that  the  idea  in  the 
mind  of  the  Supreme  Court  of  this  state  of  the  word  *' institu- 
tion" presents  either  a  corporation  or  a  permanently  organized 
society  or  association;  at  least,  this  appears  to  be  the  court's  con- 
ception of  the  word  when  used  in  connection  with  taxation  or 
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exemption  from  taxation  and  as  used  in  the  section  and  article  of 
the  Constitution  above  referred  to.  The  word  "institution*'  is 
used  in  several  places  in  the  Constitution  of  1851,  viz.,  Article 
III,  Section  20;  Article  VII,  Sections  1  and  2.  But  in  every 
instance  it  is  used  in  the  sense  of  a  permanent  organized  body 
or  the  place  where  the  organized  body  administers  the  charity 
or  trust,  or  dispenses  the  benefits  for  which  the  association,  so- 
ciety or  corporation  is  organized,  and  in  all  but  one  of  these  sec- 
tions the  officers  of  the  institution  are  mentioned. 

In  the  case  of  Dodge  v.  Williams,  46  Wis.,  100,  the  court  said : 

**The  words  'institution*  and  'organized*  appear  to  imply  an 
incorporation.  A  private  school  or  college  may  by  courtesy  be 
called  an  ^institution'  according  to  the  American  fashion  of  pro- 
moting people  and  things  by  brevet  names.  But  in  legal  par- 
lance an  institution  implies  foundation  by  law,  by  enactment  or 
prescription.  One  may  open  and  keep  a  private  school ;  he  can 
not  properly  be  said  to  institute  it.** 

See,  also,  Nobles  Co.  v.  Hamline  University,  46  Minn.,  316, 
where  the  court  among  other  things  says; 

"The  term  'institution,'  although  sometimes  used  as  descrip- 
tive of  the  establishment  or  place  where  a  business  is  carried  on, 
properly  means  an  association  or  society  organized  or  established 
for  promoting  some  specific  purpose.*'    •     •    • 

See,  also,  Montana  Catholic  Missions  v.  Leivis  &  Clark  Co.,  13 
Mont.,  565 ;  Trustees  Kentucky  Female  Orphan  School  v.  Louis- 
vUle,  100  Ky.,  470,  486. 

In  all  these  cases  where  the  word  was  under  consideration  the 
idea  conveyed  to  the  minds  of  the  courts  was  a  society,  corpora- 
tion or  association  established  by  law  or  organized  and  instituted 
as  a  permanent  thing  having  officers  and  members,  and  possess- 
ing the  attribute  of  immorality,  or  at  least,  indefinite  existence, 
and  unaffected  by  the  death  of  one  or  more  of  its  members.  In 
no  sense  where  the  property  or  place  is  not  referred  to,  but  the 
agency  or  instrumentality,  is  there  any  intimation  that  an  in- 
stitution is  an  individual  or  partnership.  If  the  institution, 
speaking  of  the  body,  could  be  an  individual  or  partnership,  then 
the  death  of  the  individual  or  of  one  or  more  of  the  partners 
would  be  the  death  of  the  institution,  and  the  idea  of  permanency 
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could  not  be  conceived  as  an  attribute  of  an  institution.  Yet 
the  very  name  institution  carries  with  it  the  idea  of  permanency 
as  distinguished  from  the  temporary  establishment  of  an  in- 
dividual or  partnership  effort. 

But  it  is  urged  by  counsel  for  plaintiff  that  the  mere  fact  that 
the  Legislature  provided  in  Section  3817,  Revised  Statutes,  that 
'' banking  institutions'*  as  well  as  ** every  corporation  engaged  in 
the  business  of  banking"  shall  make  reports  to  the  Auditor  of 
State,  shows  that  the  Legislature  intended  to  reach  banking  con- 
cerns other  than  corporations,  and  that  the  use  of  the  words 
'^banking  institution *'  and  ** corporation  engaged  in  the  busi- 
ness of  banking"  shows  that  the  Legislature  thus  recognized  the 
distinction  between  a  ** banking  corporation"  and  a  '* banking 
institution." 

This  argument  appears  plausible,  but  a  reference  to  the  stat- 
ute (Sec.  3817)  shows  that  the  words  are  not  used  in  the  conjunc- 
tive but  in  the  disjunctive.     The  language  is:    ** Every  banking 
institution,  or  corporation  engaged  in  the  business  of  banking, 
•     •     •    shall  make  not  less  than  two  reports,"  etc.     If  the 
word  '^and**  had  been  used  instead  of  ''or"  then  the  argument 
of  counsel  that  the  Legislature  intended  to  include  two  classes 
of  ** banking  concerns,"  to-wit,  ** institutions"  and  ** corpora- 
tions" would  appeal  to  the  mind  with  irresistible  force.     The 
language  would  then  be:    ** Every  banking  institution  and  cor- 
poration  engaged   in   banking,     •     •     •    shall   make   not   less 
than  two  reports,"  etc.     But  the  use  of  the  disjunctive  ''or" 
furnishes  a  strong  argument  iu  favor  of  the  defendant's  conten- 
tion that  ** institution"  and  *' corporation"  are  used  to  indicate 
and  mean  practically  the  same  thing;    an  ajssociation  of  per- 
sons other  than  an  individual  or  a  partnership,  engaged  in  the 
banking  business.     And  when,  in  connection  with  the  fact  that 
the  word  **  institution' '  is  a  broad  enough  and  large  enough 
term  to  include  corporation  as  well  as  other  organized  bodies  not 
corporations,  the  further  fact  is  considered,  that  officers  are  to 
make  and  verify  these  reports,  the  argument  advanced  by  coun- 
sel for  .defendants  in  favor  of  their  contention  is  much  more  po- 
tential.    The  word  ** officer"  and  *' officers"   are   inseparately 
associated  with  corporations  or  organized  bodies  or. associations 
and  never  with  individuals  or  partnerships. 
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Furthermore,  at  the  time  this  legislation  embodied  in  Sections 
3817  and  3818  providing  for  these  reports  was  passed  in  19(M, 
the  Legislature  presumably  had  in  mind  the  laws  relating  to 
banking  and  the  banking  business  as  well  as  the  laws  relating  to 
the  creation  and  organization  of  corporations.  Now,  the  chapter 
relating  to  the  creation  and  organization  of  corporations,  both 
for  profit  and  not  for  profit,  Chap.  1,  Title  2,  provides.  Sec.  3235, 
that:  ** Corporations  may  be  formed  in  the  manner  provided  in 
this  chapter  (Chap.  1)  for  any  purpose  for  which  individuals  may 
lawfully  associate  themselves,"  etc.  This  includes  banking,  and 
as  a  matter  of  fact,  most  of  the  banking  institutions  of  the  state 
are  organized  under  this  chapter.  There  must  be  not  less  than  five 
persons,  a  majority  of  whom  are  citizens  of  Ohio,  to  form  and 
organize  a  corporation,  whether  for  profit  or  not,  and  for  what- 
ever purpose,  under  this  chapter.  See  Section  3236,  Revised 
Statutes. 

Now  under  Chap.  16a,  of  this  same  title,  2,  under  the  free 
banking  act,  Sections  3821-64  to  3821-87,  Revised  Statutes,  any 
number  of  natural  persons  not  less  than  three  may  engage  in  the 
banking  business,  etc.  These  persons  who  may  thus  engage  in  the 
business  being  iwt  less  than  three  and  as  many  more  as  the  pro- 
moters see  fit  to  take  in,  are  not  called  a  corporation,  but  a  bank- 
ing company.  They  are  not,  as  under  Chap.  1,  Title  2,  required 
to  use  the  word  ''company"  or  the  word  **the,"  and  while  it 
may  be  considered  a  corporation,  such  an  organization  is  no  place 
in  the  statute  so  designated,  but  only  as  a  ''company."  It  is 
not  chartered  as  corporations  under  Chap.  1,  Title  2,  but  is  re- 
quired to  file  and  record  its  certificate  of  organization  with  the 
recorder  of  the  county  wherein  it  is  to  transact  its  business,  and 
it  may  have  officers  as  well  as  directors,  and  before  engaging  in 
business  must  have  60  per  cent,  of  its  stock  paid  in  and  a  certifi- 
cate from  the  Governor,  Auditor  of  State  and  Secretary  of  State, 
to  enable  it  to  do  business.  It  is  then  clothed  with  the  power  of 
a  body  politic  and  corporate.  This  free  banking  act  was  on 
the  statute  books  at  the  time  of  the  adoption  of  the  Constitution 
of  1851,  and  was  not  repealed  until  the  Thomas  act  of  May  1, 
1908  (99  0.  L.,  292),  was  passed.  Many  banking  concerns  are 
doing  business  now  in  Ohio  under  this  free  banking  act,  and 
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the  court  has  personal  knowledge  of  two  or  three  banks  now  doing 
business  in  Hamilton  county  organized  under  this  free  banking 
act  within  the  last  four  years. 

Now  is  it  not  reasonably  probable  that  it  was  just  such  bank- 
ing concerns  as  these  under  the  free  banking  act  that  the  Legis- 
lature  intended  to  designate  as  ''banking  institutions"  to  dis- 
tinguish them  from'  corporations  organized  under  Chap.  1,  Title 
2,  Revised  Statutes! 

It  is  not  now  and  was  not  before  the  passage  of  the  law  of  May 
1,  1908  (99  0.  L.,  292),  unlawful  for  an  individual  6r  partner- 
ship to  engage  in  the  business  of  banking,  but  unless  the  Legis- 
lature by  clear  and  unmistakable  language  requires  an  indivi- 
dual or  partnership  to  make  reports  of  their  business,  whether 
the  same  be  a  banking  business  or  a  grocery  business,  the  duty 
to  make  such  reports  ought  not  to  be  required  by  intendment; 
nor  ought  there  to  be  any  judicial  legislation  by  reading  into  the 
statutes  what  is  not  there  plainly  laid  down  or  necessarily  im- 
plied. The  rule  applicable  to  natural  persons  can  not  always  be 
applied  to  corporations  which  are  mere  creatures  of  the  legislative 
branch  of  the  government,  and  therefore,  any  reasonable  re- 
quirements which  the  creator  of  these  creatures  may  prescribe, 
and  any  rules  which  the  Legislature  desires  to  promulgate  as 
conditions  under  which  corporations  and  associations  which  owe 
their  being  to  the  state,  may  engage  in  business,  can  not  be  ques- 
tioned so  long  as  there  is  no  taking  of  property  without  due  pro- 
cess of  law.  The  creator  may  destroy  and  may  also  prescribe  the 
orbit  within  which  its  creatures  shall  move  and  have  their  being. 

But  the  application  of  this  rule  to  natural  persons  and  their 
lawful  callings,  occupations  and  affairs  is  abhorent  to  the  spirit 
of  our  free  institutions  and  contrary  to  our  sense  of  natural 

justice. 

By  Section  108  of  the  act  of  May  1,  1908  (99  O.  L.,  269),  com- 
monly  known  as  the  Thomas  act,  292,  it  is  provided  first  that 
every  banking  company,  savings  bank,  savings  and  trust  com- 
pany, safe  deposit  and  trust  company,  society  for  savings,  or 
savings  society,  etc.,  and  every  person  or  copartnership  doing  a 
banking  business  shall  make,  etc.,  not  less  than  four  reports,  etc. 
Now  the  words  ** person"  and  ** co-partnership"  were  not  used 
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in,  either  Sections  3817  or  3818,  Revised  Statutes,  and  from  the 
fact  that  the  Legislature  in  this  recent  enactment  has  included 
** persons"  and  ** co-partnerships'*  among  the  list  of  banking  con- 
cerns and  banking  houses  required  to  make  the  reports  now  to 
the  superintendent  of  banks,  formerly  made  to  the  Auditor  of 
State,  indicates  that  ** persons'*  and  ** co-partnerships"  were  ex- 
empted from  making  such  reports  prior  to  the  passage  of  the  act 
of  May  1,  1908,  and  it  was  because  the  Legislature  knew  of  this 
exemption,  that  provision  was  made  for  the  reports  from  "per- 
sons" and  ** co-partnerships"  as  well  as  corporations  in  the  act 
of  May  1,  1908. 

Now  counsel  for  plaintiff  urge  that  inasmuch  as  Section  109  of 
the  act  of  May  1,  1908,  provides  that  such  reports  shall  be  veri- 
fied by  the  oath  or  affirmation  of  the  president,  etc.,  and  inas- 
much as  now  under  this  last  act  by  Section  108  ** persons"  and 
** co-partnerships"  shall  also  make  the  reports,  that  therefore  by 
necessary  implication,  ** persons"  and  ** co-partnerships"  were 
required  to  report  under  Sections  3817  and  3818,  Revised  Stat- 
utes, because  if  now  the  president,  vice-president,  cashier,  secre- 
tary or  treasurer  under  Section  109  shall  verify  the  report,  and 
this  applies  to  "persons"  and  co-partnerships"  as  Section  108 
would  indicate,  then  there  is  no  more  inconsistency  or  incon- 
gruity in  holding  that  the  words  "one  or  more  of  its  officers" 
used  in  Section  3818,  Revised  Statutes,  may  just  as  well  apply  to 
"persons"  and  "co-partnerships"  doing  a  banking  business  be- 
fore the  passage  of  the  act  of  May  1,  1908,  than  to  hold  as  we 
must  necessarily  hold  that  under  this  last  act  the  words  "presi- 
dent," "vice-president,"  etc.,  are  applicable  to  "persons"  and 
"co-partnerships"  doing  a  banking  business  as  well  as  to  corpo- 
rations. 

But  a  reading  of  Section  109  of  the  act  of  May  1,  1908,  dis- 
closes that  there  is  no  provision  for  a  verification  of  the  report  by 
"persons"  or  "co-partnerships"  but  that  the  statement  or  re- 
port required  to  be  verified  has  reference  only  to  a  "banking 
company,  savings  bank,  society  or  association  above  named." 
The  words  above  named  have  reference  to  the  same  institutions 
named  in  Section  108  of  said  act.  Section  111  of  the  act  pro- 
vides that  the  superintendent  of  banks  may  call  for  special  re- 
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ports  from  the  ** companies,"  ''societies,"  and  "corporation," 
but  not  from  "persons"  and  "co-partnerships." 

By  Section  112,  every  company,  society  or  association  failing 
to  make  or  publish  the  reports  required  by  the  act,  shall  be  sub- 
ject to  a  penalty  of  $100  for  each  day  they  are  delinquent  after 
ten  days'  notce,  but  no  penalty  is  imposed  on  the  "person"  or 
"co-partnership"  doing  a  banking  business,  who  fails  to  make 
the  reports.  It  would  seem,  therefore,  that  even  now,  "persons" 
and  "co-partnerships"  can  not  be  proceeded  against  for  failure 
to  make  these  reports,  although  they  are  specially  required  so  to 
do  by  Section  108  of  the  act,  nor  are  they  required  to  verify 
their  reports  so  far  as  the  act  of  May  1,  1908,  is  concerned,  and 
if  this  be  true  under  an  act  which  specifically  enjoins  upon 
"persons"  and  "co-partnerships"  the  duty  of  making  these 
reports,  how  can  it  be  claimed  that  where  "persons"  and  "co- 
partnerships" are  not  mentioned  in  the  statutes,  Sections  3817 
and  3818,  nevertheless,  by  implication  and  intendment,  the  word 
"institutions"  includes  "persons"  and  "co-partnerships"  and 
requires  them  to  make  reports  through  ofScers  having  no  ex- 
istence ? 

The  court  is  of  the  opinion  that  it  would  be  a  forced  construc- 
tion to  give  to  the  word  "institution"  the  meaning  contended  for 
by  counsel  for  plaintiff,  and  that,  therefore,  the  amended  peti- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  defendants  or  either  of  them. 

As  to  the  point  that  the  cause  of  action  is  barred  by  the  stat- 
utes of  limitations,  I  am  of  the  opinion  that  Judge  Pfleger  must 
necessarily  have  passed  upon  this  question  by  giving  counsel  for 
plaintiff  leave  to  file  the  amended  petition,  and  I  do  not  feel  that 
I  am  at  liberty  to  question  that  decision  of  Judge  Pfleger  even 
if  I  were  disposed  to  do  so. 

By  giving  plaintiff  leave  to  file  the  amended  petition,  Judge 
Pfleger  must  have  considered  that  no  new  action  was  commenced 
by  the  filing  of  the  amended  petition,  but  that  the  amendments 
allowed  related  back  to  the  date  of  the  filing  of  the  petition  and 
spoke  as  of  that  date.  The  petition  was  filed  within  the  statu- 
tory time,  and  if  the  amendments  relate  back  to  the  date  of  the 
filing  of  that  pleading,  then  the  cause  of  action  set  up  in  the 
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amended  petition  was  not  barred  by  either  the  one  year  statute 
or  the  three  years'  statute. 

As  to  the  question  of  the  presentation  of  the  claim  of  the  state  * 
against  the  administrators  of  Charles  H.  Kilgour,  it  appears  that 
this  action  was  commenced  in  the  lifetime  of  Charles  H.  Kilgour 
and  if  there  was  a  good  cause  of  action  against  him  it  was  not 
abated  or  discontinued  by  his  death,  and  inasmuch  as  an  answer 
was  filed  for  him  as  well  as  for  the  other  defendants,  it  would 
seem  that  he  had  thereby  entered  his  appearance  before  his 
death ;  and  inasmuch  as  Section  5012,  Revised  Statutes,  provides 
that  upon  the  disability  of  a  party,  the  court  may  allow  the  ac- 
tion to  proceed  by  or  against  his  representative  or  successor  in 
interest;  and  there  was  an  entry  by  consent  of  parties  made  in 
this  case  on  February  1,  1907,  suggesting  the  death  of  Charles 
H.  Kilgour  and  reviving  the  action  in  the  name  of  his  adminis- 
trators and  ordering  it  to  proceed  against  them  and  the  other 
two  defendants  as  provided  by  Section  5149,  Revised  Statutes. 
I  am  of  the  opinion  that  the  point  involved  here  as  to  these  facts 
was  settled  adversely  to  the  contention  of  defendants'  counsel  by 
the  decision  of  the  Supreme  Court  in  the  case  of  Phoenix  Ins.  Co, 
V.  Cranahan.  63  Ohio  St.,  258.- 

For  the  reasons  stated  the  demurrers  and  each  of  them  will  be 
sustained  on  the  ground  that  the  amended  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the  defend- 
ants. 
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PROPER  PRACTICE  WITH  REFERENCE  TO  INTERROGATORIES. 

Common  Pleas  Court  of  Wayne  County. 

John  Dye  v.  Morris  L.  Buchwalter  et  al. 

Decided,  April  12,  1909. 

Interrogatories — Motion   to   Strike  out  Does  not  Lie — But  Interroga- 
tories are  Demurrable,  When — Section  5099 — Pleading. 

1.  Neither  Section  5099,  giving  the  right  to  attach.  Interrogatories  to  a 

pleading,  nor  any  other  section  of  the  statutes  authorizes  the 
striking  out  of  Interrogatories  on  motion. 

2.  An   answer   which   does   not   set   forth   an   Issue   nor   Indicate   the 

character  or  substance  of  the  defense  tendered  can  not  be  made 
the  subject  of  Interrogatories;  from  which  It  follows  that  de- 
murrer will  lie  In  the  absence  of  a  showing  of  the  pertinency  of 
the  Interrogatories  to  the  answer. 

M.  L.  Spooner  and  G.  A.  Hoover,  for  plaintiflf. 
Robertson  &  Buchwalter  and  Weiser  &  Ross,  contra. 

Nicholas,  J. 

Heard  on  motion  to  strike  out*  interrogatories. 

This  cause  is  for  hearing  upon  a  motion  to  istrike  out  the  in- 
terrogatories attached  to  the  answer  of  defendant,  Buchwalter, 
on  the  ground  of  immateriality. 

I  have  examined  this  question  at  some  length  and  am  of  the 
opinion  that  this  motion  is  not  well  taken.  Section  5099,  Re- 
vised Statutes,  provides  that: 

**A  party  may  annex  to  his  pleading,  other  than  a  demur^rer, 
interrogatories  pertinent  to  the  issue  made  in  the  pleadings, 
which  interrogatories,  if  not  demurred  to,  shall  be  plainly  and 
fully  answered  under  oath,"  etc, 

ft 

The  right  to  attach  interrogatories  to  a  pleading  is  based  upon 
this  section  of  the  code,  and  I  find  nowhere  in  the  code  a  pro- 
vision authorizing  the  striking  them  out  on  motion. 

It  is  true  that  Judge  Bigger  in  Thomas  v.  Beehe,  5  N.  P.,  32, 
says  that,  **if  impertinent  interrogatories  are  attached,  they  will 
be  stricken  out  by  the  court,"  but  this  was  clearly  obiter  and  not 
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before  the  court.  He  was  deciding  an  entirely  different  ques- 
tion, and  without  saying  whether  these  interrogatories  should 
be  stricken  out  on  motion  or  how,  he  used  this  unfortunate  lan- 
guage as  above  quoted.  My  own  view  is  that  these  interroga- 
tories can  only  be  attached  by  a  demurrer  to  each  of  them,  and  I 
find  this  view  well  expressed  by  Judge  Pfleger  in  Mullins  Co,  v. 
Roofing  Co.,  5  N.  P. — N.  S.,  1,  in  which  he  said: 

**The  motion  to  strike  out  the  interrogatories  applicable  to 
the  same  subject  should  be  controlled  by  the  same  principle,  but 
it  must  be  disposed  of  on  the  ground  that  it  is  not  the  province 
of  a  motion  to  strike  out  interrogatories.  The  proper  remedy 
is  by  demurrer  under  the  statute." 

The  motion  to  strike  out  the  interrogatories  is  therefore  over- 
ruled. 


On  demurrer  to  interrogatories. 

This  cause  is  for  hearing  upon  a  demurrer  to  the  interroga- 
tories propounded  by  the  defendant  to  the  plaintiff,  and  is  at- 
tached to  what  the  defendant  pleases  to  call  his  answer.  This 
so-called  answer  is  of  such  vital  importance  to  the  decision  of 
this  demurrer  that  I  quote  it  in  full.     It  is  as  follows : 

**Now  comes  the  defendant,  Morris  L.  Buch  waiter,  and  says 
that  he  admits  for  the  purposes  of  this  suit  that  the  allegations 
contained  in  the  first  paragraph  of  the  plaintiff's  petition  are 
true,  and  further  says  that  for  want  of  knowledge  of  the  other 
averments  of  said  petition  he  is  unable  to  answer  further  until 
said  plaintiff  answers  the  interrogatories  hereto  annexed,  and 
prays  the  court  for  leave  to  further  answer  in  due  time  after 
said  annexed  interrogatories  have  been  fully  answered. ' ' 

The  pleading  might  as  well  been  christened  something  else, 
and  merely  naming  such  a  paper  an  answer  by  no  means  an- 
wers  the  demand  of  our  code  that  the  defendant  shall  set  forth 
his  grounds  of  defense.  No  issue  is  tendered  by  this  paper,  nor 
is  any  intimation  even  given  to  the  court  to  indicate  the  charac- 
ter or  the  substance  of  the  defense  of  this  defendant.  This  being 
true,  how  can  this  plaintiff  be  required  at  this  time  to  answer 
interrogatories  ? 
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The  propounding  of  interrogatories  in  a  pleading  has  not  been 
much  resorted  to  under  our  modern  practice,  consequently  au- 
thorities in  this  state  are  not  numerous,  but  we  think  they  are 
sufficiently  so  to  furnish  all  the  light  on  this  subject  necessary. 

Section  5099,  Revised  Statutes,  of  our  code  was  intended  to 
supply  the  purpose  of  actions  in  discovery  at  common  law, 
some  such  proceeding  being  made  necessary  by  the  abolition  of 
the  distinction  between  actions  at  law  and  suits  in  chancery  by 
our  reformed  proceeding,  and  our  courts  have  uniformly  held 
that  this  section  should  be  construed  in  the  light  of  the  practice 
in  chancery  under  the  ancient  form  of  procedure  known  as  bills 
of  discovery.  In  that  proceeding,  which  was  an  independent 
one  and  in  no  wise  connected  with  the  action  in  which  discovery 
was  desired,  the  party  seeking  discovery  was  required  to  set  forth 
so  much  of  the  facts  as  claimed  by  him  as  made  the  matter  sought 
to  be  discovered  pertinent  to  his  claim  in  the  other  controversy', 
for  that  proceeding,  like  a  proceeding  under  this  statute,  was  not 
a  mere  fishing  expedition,  but  was  intended  as  a  means  of  dis- 
covery, not  of  his  opponent's  cause  of  action  or  ground  of  defense, 
but  of  his  own  cause  of  action  or  ground  of  defense. 

This  being  the  true  principle  upon  which  the  right  of  dis- 
covery depends,  how  can  this  court  say  that  any  interrogatory  is 
necessary,  pertinent  or  useful  to  this  defendant  when  the  court  is 
not  notified  as  to  what  that  defense  is  to  be? 

If  there  was  any  doubt  in  the  mind  of  the  court  of  this  prin- 
ciple, Mr.  Nash  in  his  most  excellent  work  on  Pleading  and  Prac- 
tice (5th  Ed.),  page  248,  would  certainly  remove  such  doubt, 
for  he  says : 

**When  the  defendant  files  his  answer  then  the  pertinency  of 
interrogatories  are  dependent  upon  the  nature  of  the  answer, 
and  interrogatories  may  be  propounded  on  the  issue  or  issues 
thus  made.'' 

The  court  therefore  being  unable  to  see  the  pertinency  of  any 
of  these  interrogatories  to  the  defense  of  the  defendant,  sustains 
the  demurrer  to  each  of  them,  and  exceptions  are  noted. 


NISI  PRIUS  REPORTS— NEW  SERIES.  688 


1909.]  Shellenbergcr  v.  Scripps  Publishing  Co. 


NEWSPAPER.  COMMENT  ON  CANDIDATES  FOR  THE  BENCH. 

Common  Pleas  Court  of  Cuyahoga  County.  ' 

James  JI.  Shallenber6er  v.  The  Scripps  Publishing  Co.,  and 
Thomas  H.  Bushnell  v.  The  Scripps  Publishing  Co. 

Decided,  May  12,  1909. 

Libel  and  Slander — Proper  Test  as  to  Whether  a  Publication  is  Libelous 
— Truth  0/  the  Innuendo— Defaming  a  Class — Use  of  Figures  of 
Speech — Comment  on  Candidates  for  the  Bench, 

1.  A  demurrer  to  a  petition  in  an  action /or  libel  admits  the  truth  of 

80  much  of  the  innuendo  only  as  is  warranted  by  the  natural  mean- 
ing of  the  language  used  in  the  article. 

2.  Whether  an  article  is  libelous  or  not,  is  not  to  be  determined  from 

segiregated  parts  thereof,  but  from  the  entire  article,  keeping  in 
mind  the  theme  of  the  composition,  the  circumstances  and  the  oc- 
casion. 

3.  If  a  defamatory  article  relates  to  one  or  more  of  a  class  of  persons 

and  not  to  all  of  the  class,  and  no  person  or  persons  are  definitely 
specified,  the  particular  person  defamed  is  neither  ascertained  nor 
ascertainable  and  the  words  are  not  actionable. 

4.  An  article  printed  in  a  newspaper  shortly  before  a  primary  election, 

urging  the  selection  of  upright  and  efficient  men  as  judges  of  the 
common  pleas  court,  and  stating  that  some  of  the  candidates  are 
"mere  youths  of  limited  experience,"  "police  court  and  Justice 
court  lawyers,"  and  "third-raters,"  is  within  the  realm  of  fair  com- 
ment and  criticism  on  a  matter  of  public  interest  and  is  not  libel- 
ous. 

5.  Over-statements  in  figures  of  speech  are  not  intended  to  be  accepted 

as  true,  are  not  taken  as  true,  and  generally  involve  comparisons 
which  are  never  true  comparisons,  and  are  never  so  intended  or 
understood. 

6.  To  say  of  any  man  who  is  a  candidate  for  judge,  that  he  is  unfit  to 

be  judge,  is  not  defamatory. 

Harper,  Allen  dt  Curts  and  M.  B.  &  H.  H,  Johnson,  for  the 
demurrer. 
H.  H.  McKeehan  and  Benj,  A.  Oage,  contra. 

Phillips,  J. 

Each  of  these  actions  is  for  libel.  The  petitions  aFe  identical 
in  their  averments,  and  the  cases  were  argued  and  submitted  to- 
gether, upon  a  general  demurrer  to  each  petition. 
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The  plaintiffs  are,  and  for  about  twenty  years  have  been, 
lawyers  practicing  at  this  bar.  The  defendant,  an  Ohio  corpora- 
tion^ publishes  a  newspaper  known  as.  The  Cleveland  Press,  of 
large  circulation  in  this  city  and  in  this  vicinity. 

At  the  general  election  to  be  held  in  November,  1908,  four 
judges  of  the  court  of  common  pleas  were  to  be  elected  in  this 
county,  and  these  two  plaintiffs,  together  with  fourteen  other 
members  of  this  bar,  had  duly  enrolled  their  names  as  candidates 
for  nomination  by  the  Republican  party,  when  the  defendant, 
on  the  21st  of  August,  1908,  published  in  its  said  newspaper 
the  following: 

**If  you  are  interested  in  your  judges  you  will  be 

interested  in  this. 

*  *  The  terms  of  four  judges  of  the  common  pleas  court  of  this 
county  expire  soon,  and  their  successors  are  to  be  elected  at  the 
election  in  November. 

**It  is  unfortunate  that  these  judgeships  are  to  be  filled  at 
the  same  election  that  presidential  electors  and  a  governor  are 
to  be  chosen. 

*  *  There  is  danger  that  in  the  heat  of  national  and  state  politi- 
cal discussion,  the  voters  will  not  give  proper  attention  to  the 
far  more  important  matter  of  elevating  to  the  bench  men  who 
are  worthy  of  that  high  honor. 

**It  is  of  no  importance  whatever  whether  Democrats  or  Re- 
publicans are  elected  to  the  common  pleas  bench ;  and  yet  there 
are  thousands  of  voters  so  blind  to  their  own  interests  and  those 
of  the  community  that  they  continue  year  after  year  to  allow 
partisan  feeling  to  dictate  their  choice  of  judges. 

*'The  Press  does  not  believe  that  this  will  be  so  always.  It 
believes  that  the  tim^  is  not  far  distant  when  judicial  nomina- 
tions and  elections  will  he  entirely  removed  from  partisan  poli- 
tics in  this  county,  and  that  good  citizens  of  all  parties  will  unite 
to  select  for  the  bench  men  of  wisdom,  experience,  integrity, 
courage  and  judicial  temperament,  irrespective  of  whether  they 
happen  to  ^e  Democrats,  Republicans,  Prohibitionists  or  Social- 
ists. 

**But  this  year  we  are  face  to  face  with  the  duty  of  selecting 
four  judges  by  the  old  political  method ;  and  all  of  us  must  meet 
the  situation  as  it  is. 

'*At  the  Republican  primaries,  Sept.  10,  four  candidates  for 
the  bench  are  to  be  nominated. 

**The  Democrats  will  nominate  their  four  candidates  at  a 
later  date  by  convention. 
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**  Sixteen  Republican  lawyers  have  entered  their  names  with 
the  Republican  committee  as  candidates. 

'  *  Looking  over  this  list,  we  are  amazed  at  the  nerve,  not  to  say 
impudence,  of  a  majority  of  the  sixteen.  Among  them  are  mere 
youths  whose  experience  at  the  bar  has  been  so  limited  that  they 
may  be  said  to  be  apprentices  in  their  profession;  police  court 
and  justice  court  lawyers  who  are  almost  unknown  in  any  court 
of  higher  jurisdiction,  and  others  who  by  no  possible  stretch  of 
the  imagination  could  be  classed  higher  than  third-raters. 

**It  would  be  nothing  short  of  a  calamity  should  the  Republi- 
cans of  this  county  nominate  such  men  for  high  judicial  office 
with  the  danger  always  present  in  presidential  year  that  a  'land- 
slide' on  election  day  will  elevate  them  to  the  bench. 

**The  Lord  knows  that  the  bench  of  Cuyahoga  county  is  now 
carrying  about  as  big  a  burden  of  incompetence  as  it  can  stand 
if  it  is  to  retain  in  even  the  slightest  degree  the  confidence  and 
respect  of  the  community. 

**  Accompanying  this  editorial  are  the  pictures  of  six  of  the 
Republican  aspirants  for  judicial  honors. 

**Out  of  the  entire  sixteen  who  have  announced  their  candi- 
dacy, those  six  are  the  only  ones  who  ought  to  receive  the  slight- 
est consideration  at  the  hands  of  the  Republican  voters. 

*^nigley,  Collister,  Neff,  Hogaii,  Sampliner,  Vickery  are  men 
of  mature  years,  of  long  experience  in  their  profession,  of  good 
reputation  for  ability,  integrity,  and  at  least  some  of  the  other 
qualifications  which  a  judge  ought  to  possess. 

*  *  If  the  Republicans  will  nominate  any  four  of  these  six, '  and 
the  Democrats  will  nominate  Lawrence,  Estep  and  two  other 
equally  able  men,  the  honor  of  the  blind  goddess  who  adorns  the 
county  court  house  will  be  reasonably  safe.  Otherwise  she 
would  better  be  guarded  night  and  day  by  at  least  one  deputy 
sheriff," 

It  is  alleged  that  the  matter  so  published  was  false  and  libel- 
ous, and  that  it  was  written  and  published  with  the  intent  will- 
fully and  maliciously  to  injure  these  plaintiffs.  Of  course,  what 
is  well  pleaded  in  these  petitions  is  admitted  by  the  demurrers. 
But  whether  the  article  is  libelous,  depends  not  upon  allegation, 
but  upon  the  language  and  nature  of  the  article,  and  the  cir- 
cumstances of  its  publication.  The  same  is  true  of  the  alleged 
intent  of  the  publisher. 

The  general  allegation  of  falsity  has  a  limited  application. 
It  applies  only  to  such  statements  of  the  article,  and  to  such  fair 
inference  therefrom,  as,  if  true,  would  tend  to  disparage  or  de- 
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grade  the  person,  and  subject  him  to  public  hatred,  contempt 
or  ridicule.  So  that,  all  such  statements  in  the  publication  as 
would  not,  if  true,  have  such  tendency,  are  not  admitted  by  de- 
murrer to  be  false,  and  are  not  embraced  within  the  general  al- 
legation of  falsity. 

The  petition  alleges,  by  unnueqdo,  that  *Hhe  defendant  meant, 
and  intended  to  convey  to  the  reading  public  •  •  •  that 
plaintiff  was  of  personal  bad  character  and  repute,  and  without 
honesty  and  integrity,  and  that  he  was  unfit,  incompetent  and 
unqualified  to  practice  his  profession  as  an  attorney  and  coun- 
selor at  law.'' 

It  is  the  uniform  holding  of  the  courts,  in  Ohio  and  elsewhere, 
that  the  sense  and  meaning  of  the  publication  complained  of 
must  be  found  in  the  words  used,  when  considered  in  the  light 
of  relevant  facts  and  circumstances,  and  that  their  meaning 
can  not  be  aided  by  innuendo.  A  typical  statement  of  the  rule 
is  to  be  found  in  7  Ohio  Reports,  part  1,  page  193,  in  the  words : 

**The  ofiice  of  the  innuendo  is  to  direct  to  its  object  the  charge 
made.  It  can  neither  enlarge  nor  restrain  the  natural  sense  and 
import  of  the  words  used;  if  they  do  not  convey  the  sense  and 
meaning  when  their  application  is  explained,  the  innuendo  can 
not  aid  them." 

It  follows  that  this  innuendo,  since  it  undertakes  to  enlarge 
the  meaning  of  the  words,  is  not  well  pleaded,  and  that  its  state- 
ments are  not  admitted  by  the  demurrer  to  be  true. 

The  general  demurrer  raises  the  question  whether  this  publi- 
cation is  defamatory  of  these  plaintiffs.  To  determine  this  ques- 
tion we  must  arrive  at  the  true  meaning  and  import  of  the  publi- 
cation. And  it  must  be  borne  in  mind  that  we  are  not  to  put 
a  meaning  into  the  words  employed,  but  to  get  the  meaning 
out  of  them ;  and  to  get  their  true  meaning  from  them. 

It  is  plain  that  we  can  not  tell  what  the  writer  intended,  by 
considering  some  segregated  parts  of  what  he  has  written.  We 
must  consider  the  entire  article ;  we  must  keep  in  mind  the  theme 
of  the  composition,  the  circumstances,  and  the  occasion. 

When  we  consider  this  entire  article,  we  find  it  to  be  an  ad- 
monition to  the  voters  of  the  county,  as  to  the  kind  of  men  they 
should  place  upon  the  common  pleas  bench.     The  heading,  which 
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is  to  call  attention  to  the  article,  is  this:  **If  you  are  inter- 
ested in  your  judges,  you  will  be  interested  in  this."  The 
writer  then  discourses  upon  the  importance  of  care  in  the  selec- 
tion of  judges,  the  immateriality  of  their  politics,  and  the  dan- 
ger that,  in  the  approaching  election,  the  selection  of  judges  may 
not  receive  proper  attention.  He  deprecates  the  inefBciency  of 
some  who  are  on  the  bench ;  he  criticises  the  fitness  of  some  who 
are  aspirants  for  the  oflSce;  and  he  advises  that  nomination  by 
the  Republicans  be  made  from  the  specified  six,  out  of  the  six- 
teen aspirants.  The  general  purpose  is  admonition,  and  not  at- 
tack. Whatever  attack  is  made  is  subservient  of  the  general 
purpose,  which  is  admonition.  And  I  think  it  will  appear  that 
whatever  attack  is  made  upon  these  plaintiffs  is  an  assertion  of 
their  unfitness  for  the  office  they  seek. 

The  first  half  of  this  article  makes  no  allusion  to  any  candi- 
dates, and  is  so  plainly  not  defamatory  that  I  pass  it  without 
further  consideration.  As  to  the  latter  part  of  the  article,  where- 
in some  of  the  candidates  are  mentioned,  it  is  claimed  in  sup- 
port of  the  demurrer  that  the  language  employed  does  not,  with 
sufficient  certainty,  refer  to  and  designate  either  of  these  plaint- 
iffs in  any  ^arts  thereof  that  are  defamatory. 

It  is  a  well-settled  rule  that,  in  action  for  slander  or  libel,  the 
defamatory  words  must  refer  to  same  ascertained  or  ascertain- 
able person,  and  that  person  must  be  the  plaintiff.  If  the  charge 
relates  to  a  number  of  persons,  and  is  general,  so  as  to  embrace  all 
of  the  group,  then  each  one  is  specially  referred  to;  but  if 
the  charge  relates  to  one  or  more  of  a  class  of  persons,  and 
not  to  all  of  the  class,  and  no  person  or  persons  are  definitely 
specified,  so  that  some  are  to  be  included  and  some  are  to  be 
excluded,  and  it  is  uncertain  as  to  the  individual  or  indivi- 
duals so  included  and  so  excluded,  the  particular  person  de- 
famed is  neither  ascertained  nor  ascertainable,  and  the  words 
are  not  actionable.  For  example,  if  I  should  say  of  a  group 
of  three  men.  ** Those  three  men  are  thieves,*'  each  of  the 
group  is  specifically  referred  to,  and  each  may  have  his  ac- 
tion. But  if  I  should  say,  **One  of  those  men  is  a  thief,"  or 
if  I  should  say,  ** There  is  a  thief  in  this  room,"  the  person  in- 
tended by  the  words  is  neither  ascertained  nor  ascertainable, 
and  the  words  are  not  actionable. 
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Passing  the  part  of  this  article  that  is  clearly  not  defamatory 
in  its  character,  let  us  see  if,  in  the  rest  of  the  article,  these 
plaintiffs  are  sufficiently  designated  and  referred  to. 

The  writer  says:  ** Sixteen  Republican  lawyers  have  en- 
tered their  names  with  the  Republican  committee,  as  candidates. 
Looking  over  this  list,  we  are  amazed  at  the  nerve,  not  to  say 
impudence  of  a  majority  of  the  sixteen."  So  far  as  this  ex- 
presses the  amazement  of  the  writer,  it  is  certainly  not  defama- 
tory. If  it  be  defamatory  to  say  of  a  man,  that  he  has  an  amaz- 
ing amount  of  nerve,  and  that  he  is  impiident,  of  whom  is  this 
said — of  a  majority  of  the  sixteen.  This  means  nine  or  more 
of  the  sixteen,  and  it  does  not  mean  all  of  them.  It  clearly  in- 
cludes only  a  part  of  them,  and  it  as  clearly  excludes  a  part  of 
them;  and  it  can  not  be  told,  from  anything  in  the  article, 
whether  these  plaintiffs  are  included.  This  language  is,  there- 
fore, not  defamatory  of  these  plaintiffs. 

The  writer  goes  on:  ** Among  them  are  mere  youths,  whose 
experience  at  the  bar  has  been  so  limited  they  may  be  said  to 
be  apprentices  in  their  profession;  police  court  and  justice 
court  lawyers,  who  are  almost  unknown  in  any  court  of  higher 
jurisdiction;  and  others  who,  by  no  possible  stretch  of  the  im- 
agination, could  be  classed  higher  than  third-raters."  The  per- 
sons spoken  of  here  are  designated  as  ** among  them";  that  is, 
among  the  sixteen.  This  may  mean  two  of  the  sixteen,  or  it  may 
mean  ten  of  the  sixteen.  It  does  not,  with  any  certainty,  refer 
to,  or  include,  these  plaintiffs  and  therefore  does  not  furnish 
them  any  ground  of  complaint. 

The  writer  says:  **It  would  be  nothing  short  of  a  calamity 
should  the  Republicans  of  this  county  nominate  such  men  for 
high  judicial  office,  with  the  danger  always  present  in  a  presi- 
dential year  that  a  'landslide'  on  election  day  will  elevate  them 
to  the  bench."  The  statement  is,  that  it  would  be  a  calamity  if 
such  men  should  be  nominated.  That  is,  if  such  men  as  the  writer 
has  said  some  of  these  sixteen  are.  This  is  not  applied  exclusively 
to  men  found  within  this  group  of  sixteen ;  but,  by  fair  impli- 
cation,  it  does  refer  to  men  within  that  majority  of  the  sixteen 
whom  the  writer  has  berated.  But  7ion  constat  that  these  plaint- 
iffs are  among  those  referred  to. 
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Then  follows  this  encomium  upon  the  present  occupants  of  the 
bench:  **The  Lord  knows  that  the  bench  of  Cuyahoga  county 
is  now  carrying  about  as  big  a  burden  of  incompetency  as  it  can 
stand,  if  it  is  to  retain  in  even  the  slightest  degree  the  confi- 
dence and  respect  of  the  community."  Here,  again,  is  uncer- 
tainty as  to  who  are  referred  to.  The  words  plainly  do  not 
embrace  all  the  judges;  ergo,  no  one  is  called  upon  to  make  de- 
nial. And  I  am  not  aware  that  any  one  wishes  to  admit,  by  the 
bringing  of  a  suit  for  damages,  that  he  is  one  of  those  so  re- 
ferred to. 

But  clearly  these  plaintiffs  are  not  referred  to,  or  even  alluded 
to,  in  this  part  of  the  writing. 

The  writer  proceeds:  '* Accompanying  this  editorial  are  the 
pictures  of  six  of  the  Republican  aspirants  for  judicial  honors. 
Out  of  the  entire  sixteen  who  have  announced  their  candidacy, 
these  six  are  the  only  ones  who  ought  to  receive  the  slightest 
consideration  at  the  hands  of  the  Republican  voters.  Higley, 
Collister,  Neff,  Sampliner,  Hogan,  Vickery,  are  men  of  mature 
years,  of  Ibng  experience  in  their  profession,  of  good  reputa- 
tion for  ability,  integrity,  and  at  least  some  of  the  other  qualifi- 
cations which  a  judge  ought  to  possess." 

In  the  first  part  of  this  quotation  the  writer  clearly  says  that 
ten  of  the  sixteen  candidates  are  unworthy  the  consideration  of 
the  Republican  voters.  If  this  is  defamatory,  of  whom  is  it  said  ? 
It  is  said  of  the  ten  whose  pictures  are  not  published.  The 
ten  who  are  not  illustrious  enough  to  be  illustrated  are  un- 
worthy, etc.  If  the  petition  contained  the  pictures,  the  ten  de- 
preciated gentlemen  would  be  ascertained.  As  it  is,  none  of  the 
ten  can  be  ascertained,  and  it  does  not  appear  whether  these 
plaintiffs  are  within  or  wijthout  the  degraded  ten. 

In  the  latter  part  of  the  quotation,  six  of  the  candidates  are 
named,  but  it  does  not  appear  that  they  are  the  six  whose  pic- 
tures were  published;  and  the  qualified  praise  that  is  bestowed 
upon  these  six  can  not  be  complained  of  by  these  plaintiffs. 

Here  is  the  last  paragraph  of  the  publication: 

*  *  If  the  Republicans  will  nominate  any  four  of  these  six,  and 
the  Democrats  will  nominate  Lawrence,  Estep  and  two  other 
equally  able  men,  the  honor  of  the  blind  goddess  who  adorns  the 
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county  court  house  will  be  reasonably  safe ;  otherwise  she  would 
better  be  guarded  night  and  day  by  at  least  one  deputy  sheriff." 

This  paragraph,  if  taken  seriously  and  literally,  means  that 
if  any  of  the  unnamed  ten  of  the  sixteen  should  be  nominated,  and 
also  if  the  Democrats  should  not  nominate  four  suitable  men,  the 
blind  goddess  would  not  be  safe.  In  other  words,  none  of  the 
ten  would  be  fit  guardians  of  the  goddess;  and  these  plaintiffs 
are  here  included  among  the  ten.  But  why  these  plaintiffs 
would  not  be  fit  guardians  of  the  honor  of  the  goddess,  is  not 
stated.  At  most,  this  figurative  statement  can  not  mean  more 
than  that  these  plaintiffs  are  not  fit  to  be  judges.  And  to  say 
of  any  man  who  is  a  candidate  for  judge,  that  he  is  unfit  to  be 
judge,  is  not  defamatory. 

But  this  concluding  paragraph  is  not  a  plain  statement.  The 
writer,  in  his  solicitude  for  the  goddess,  and  in  his  desire  for 
climactic  effect,  has  attempted  to  set  his  peroration  in  figures 
and  tropes ;  and  he  has  made  a  mess  of  it.  The  transition  is  ill- 
chosen.  The  humorous  ending  of  a  serious  discourse  marks  an 
anti-climax. 

The  goddess  of  justice  is  one  of  the  visionary  deities  of  an  ex- 
tinct theology.  It  was  purely  ideal.  The  ancient  sculptors 
enshrined  this  ideal  in  a  statue.  To  us,  this  statue  embodies 
and  symbolizes  the  administration  of  justice — the  dominion  of 
law  and  order.  To  us,  it  is  an  inspiration  rather  than  a  guide. 
This  statue  in  no  sense  involves  the  idea  of  protection  by  the 
judge ;   much  less  by  the  sheriff. 

So,  that,  in  the  criticism  of  an  aspirant  for  the  bench,  the 
only  relevancy  an  allusion  to  the  goddess  can  have,  is  that  a 
fit  man  would  emulate  the  ideal  that  is  symbolized  by  the  god- 
dess, while  an  unfit  man  would  not.  , 

Dr.  Lipber,  in  his  work  on  Hermeneutics,  says,  that  in  con- 
struing a  writing,  while  direct  expression  must  be  taken  as 
direct,  tropes  must  be  taken  as  tropes.  This  is  a  rule  of  every 
day  application.  We  all  know  that  the  overstatements  in  figures 
of  speech  are  not  intended  to  be  accepted  as  true,  and  are  not 
taken  as  true.  Such  exaltation  of  statement  is  allowed  to  a 
speaker  or  writer,  to  give  stronger  expression  than  plain  state- 
ment would  give,  and  to  make  pleasing  expression.    Most  figures 
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of  speech  involve  a  comparison;  and  it  is  always  an  extrava- 
gant comparison.  It  is  never  a  true  comparison,  and  is  never 
intended  or  understood  to  be  a  true  comparison.  It  is  a  sort  of 
rhetorical  flourish  of  language;  and,  of  necessity,  a  figure  of 
speech  can  never  have  a  definite  meaning.  If  we  say  of  a  man, 
"He  is  a  pillar  in  the  church,"  we  speak  in  complimentary 
terms,  but  we  convey  no  definite  meaning.  He  may  deserve  the 
commendation  for  any  of  a  score  of  reasons,  not  one  of  which 
is  stated  or  insinuated.  If  we  say  of  a  church  member,  that  he 
is  not  a  pillar  in  the  church,  we  have  not  affirmed  anything 
derogatory  of  him,  and  we  have  not  degraded  him,  for  a  very 
good  church  member  may  not  come  up  to  the  metaphorical 
standard  of  a  pillar,  which  sustains  the  edifice.  If  we  say  of  a 
lawyer,  **He  is  not  a  Choate  or  a  Webster,"  we  have  not  degraded 
him.  And  if  we  say  of  a  judge  **He  is  not  a  Marshall  or  a 
Shaw,"  we  have  not  degraded  him.  And  if  we  say  of  a  candi- 
date for  the  bench,  "he  is  not  fit  to  be  a  judge,"  we  have  not 
degraded  or  defamed  or  calumniated  him,  for  we  have  not  said 
anything  that  is  against  his  character  or  standing  as  a  man  or 
as  a  lawyer.  We  all  know  there  are  good  men  and  good  law- 
yers that  would  not  make  good  judges. 

If  this  last  paragraph  of  the  publication  complained  of 
means  that  these  gentlemen,  if  made  judges,  would  not  come  up 
to  the  ideal  that  is  enshrined  in  the  statue  of  Justice  (and  it 
can  not  mean  more  than  this),  it  is  not  defamatory,  for  they 
might  be  good  judges,  and  yet  fall  below  that  ideal  standard; 
for  such  high  standard  is  seldgm,  if  ever,  attained. 

The  "freedom  of  the  press,"  so  important  to  the  well-being  of 
society  that  it  is  protected  in  both  national  and  state  constitu- 
tions, is  not  involved  in  the  consideration  of  this  demurrer.  This 
constitutional  protection  was  never  intended  to  shelter  the 
"press"  from  liability,  for  defamatory  publications.  I  quote 
again  from  the  case  in  7  Ohio,  193: 

"To  permit  the  press  to  become  the  instrument  of  malicious 
ridicule  and  contempt  of  individual  character,  would  not  only 
corrupt  the  moral  taste,  but  speedily  set  society  by  the  ears; 
and  the  common  good  of  every  people  demands  that  thus  far  it 
should  be  restrained.     An  editor  may,  nevertheless,   comment 
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freely  on  the  acts  of  government,  of  officers,  or  of  individuals, 
and  indulge  in  occasional  mirth  and  wit;  and  it  is  onlyVhen 
the  character  of  the  publication  is  malicious,  and  its  tendency  is 
to  degrade,  and  to  excite  to  revenge,  that  it  is  condemned  by 
the  law,  and  subjects  the  publisher  to  a  prosecution." 

An  English  law-writer  says : 

**The  liberty  of  the  press  is  no  greater,  and  no  less,  than  the 
liberty  of  every  subject  of  the  Queen.  But  newspaper  writers, 
though  in  strict  law  they  stand  in  no  better  position  than  any- 
other  person,  are  generally  allowed  greater  latitude.  It  is  re- 
garded as  in  some  measure  the  duty  of  the  press  to  watch 
narrowly  the  conduct  of  all  government  officials,  and  the  work- 
ing of  all  public  institutions,  to  comment  freely  on  all  matters  of 
general  concern  to  the  nation,  and  to  fearlessly  expose  abuses.'* 
Odgers  on  Libel,  184. 

I  find  the  law  to  be  well  settled  that  a  publication  which  is  a 
fair  comment  and  criticism  on  a  matter  of  public  interest  is  not 
libelous.  Under  this  rule  of  law,  when  a  man  offers  himself  as 
a  candidate  for  a  public  office,  his  fitness  for  the  office  he  seeks 
is  always  regarded  as  a  proper  subject  for  fair  comment  and 
criticism. 

What  may  be  fair  comment  and  criticism  will  depend,  in  no 
small  degree,  upon  the  character  of  the  office  sought,  and  upon 
the  physical,  mental  and  moral  qualities  required  to  fit  a  man 
to  discharge  properly  and  well  the  duties  of  the  position. 

The  court  of  common  pleas  is  the  most  important  tribunal  in 
our  judicial  system ;  and  in  no  o^her  court  is  better  qualification 
for  the  work  demanded.  It  is  a  court  of  general  jurisdiction.  It 
is  the  court  where  most  of  our  litigation  begins,  and  where  most 
of  it  ends.  It  is  the  court  that  is  nearest  to  the  people.  Here, 
in  earnest  and  sometimes  bitter  contention,  under  the  sway  of 
interest,  of  passion,  of  bias  and  prejudice,  and  sometimes  of 
perjury,  the  rights  of  the  contending  parties  are  to  be  determined, 
and  they  ought  to  be  determined  rightly. 

To  preside  over  such  contention,  to  hold  it  within  proper 
bounds,  and  yet  with  no  unfair  restriction;  meanwhile  to  de- 
cide questions  of  substantive  law,  of  pleading,  of  evidence,  and  of 
practice,  and  to  decide  these  with  reasonable  promptness;    and 
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to  do  this  continuously,  day  after  day,  year  after  year,  in  all 
sorts  of  cases,  and  to  make  few  mistakes,  requires  a  man  of  good 
physical  constitution,  and  of  good  mental  endowment.  He  must 
have  a  mind  well  poised  and  well  disciplined.  He  must  be  a 
man  of  legal  learning,  and  of  legal  discrimination.  He  must  be 
a  man  of  experience ;  and  his  experience  must  be  of  a  kind  that 
qualifies  him  for  the  work  he  is  to  do. 

Moreover,  when  we  consider  that  the  court  of  common  pleas  has 
to.  do,  continuously,  with  all  our  business  relations,  with  our 
social  and  domestic  relations,  with  our  property  rights,  with 
our  rights  of  life,  of  personal  liberty  and  of  personal  security, 
with  the  restraint  and  punishment  of  wrong-doers,  we  can  realize 
how  important  the  personnel  of  the  court  of  common  pleas  is 
to  the  well-being  of  aH  our  people,  and  in  all  the  relations  we 
sustain.  So  important  is  the  efficient  and  fair  administration  of 
justice,  that  nothing  tends  more  certainly  to  the  destruction  of 
the  community^ and  of  the  state,  then  deficiency  or  default  in 
this  department  of  our  governmental  system. 

Certainly  nothing  could  be  more  pretentious  than  for  a  man, 
materially  wanting  in  these  requisite  qualifications,  to  offer  him- 
self as  a  candidate  for  such  office ;  and  when  these  sixteen  gentle- 
men offered  themselves  as  candidates  for  such  office,  they  volun- 
tarily submitted  themselves  to  fair  comment  and  criticism  as  to 
their  personal  fitness  for  the  office. 

To  say  of  candidates  for  such  office  that  they  are  wanting  in 
experience,  and  that  their  experience  has  not  been  of  a  kind  to 
qualify  them ;  to  say  of  them  that  they  ought  not  to  receive  the 
slightest  consideration  at  the  hands  of  the  Republican  voters; 
that  at  best  they  are  only  third-raters,  whatever  that  may  mean, 
and  that,  as  judges,  they  would  not  come  up  to  the  high  ideal 
that  is  symbolized  by  the  blind  goddess,  whatever  that  may 
mean,  is  certainly  not  going  beyond  fair  criticism,  especially 
when  the  writer  makes  way  for  it  by  the  undenied  statement  that 
**the  bench  of  Cuyahoga  county  is  now  carrying  about  as  big  a 
burden  of  incompetency  as  it  can  stand. ' ' 

In  South  Carolina,  the  court  sustained  a  demurrer  to  a  petition 
charging,  that  the  defendant  had  said  of  and  concerning  the 
plaintiff,  who  was  a  candidate  for .  Congress,  that  his  mind  was 
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injured  and  his  understanding  impaired  by  disease,  and  that  he 
could  never  be  depended  on.    In  the  opinion,  the  court  said : 

**When  one  becomes  a  candidate  for  public  honors,  he  makes 
profert  of  himself  for  public  investigation.  AH  his  pretensions 
become  proper  subjects  of  inquiry  and  discussion.  He  makes 
himself  a  species  of  public  property,  into  the  qualities  of  which 
every  one  has  a  right  to  inquire,  and  of  the  fitness  of  which  every 
one  has  a  right  to  judge  and  to  give  his  opinion.  The  ordeal  of 
public  scrutiny  is  many  times  a  disagreeable  and  painful  opera- 
tion, but  it  is  the  result  of  that  freedom  of  speech  which  is  the 
necessary  attribute  of  every  free  government,  and  is  expressly 
guaranteed  to  the  people  of  this  country  by  the  Constitution. 
•  •  •  The  Constitution  has  fixed  no  grade  of  mind  which  is 
necessary  to  qualify  a  person  for  a  seat  in  Congress;  neither 
have  we  any  intellectual  scale  by  which  to  measure  the  under- 
standing. It  is  a  question  on  which  a  man  may  differ  in  opinion 
from  all  the  rest  of  the  world — on  which  he  has  a  right  to  differ 
from  them  all,  and  to  express  his  opinion."  1  Nott  &  Mc- 
Cord,  348.     * 

I  believe  the  authorities  are  uniformly  to  the  effect  that  when 
one  offers  himself  as  a  candidate  for  public  office,  his  qualifica- 
tions and  fitness  for  the  office  he  seeks  may  be  freely  discussed 
and  commented  upon,  in  the  newspapers  or  otherwise,  so  long  as 
the  comments  are  fair,  are  in  good  faith,  and  are  limited  to  his 
fitness  for  the  oflBce. 

Upon  a  somewhat  careful  consideration  of  the  article  com- 
plained of,  in  the  light  of  the  authorities  in  point,  I  must  find 
that  while  some  of  the  language  employed  is  coarse  and  harsh, 
and  while  some  of  the  statements  are  unpleasing  and  derogatory 
— perhaps  hyperbolical — ^they  are  not,  in  their  nature  and  under 
the  circumstances,  calumnious  or  defamatory. 

I  must  find  that  while  there  is  much  in  the  article  that  is 
both  critical  and  censorious,  it  does  not  go  beyond  that  fair  com- 
ment and  criticism  which  the  law  allows  of  one  who  offers  him- 
self as  a  candidate  for  a  public  office  that  so  closely  concerns  the 
general  welfare  as  does  the  office  sought  by  these  plaintiffs. 

I  must  further  find  that  the  criticisms  complained  of  do  not, 
with  any  certainty,  refer  to  these  plaintiffs,  or  to  either  of  them, 
so  as  to  give  to  them,  or  either  of  them,  a  right  of  action,  even  if 
the  article  were  in  its  nature  defamatory  and  actionable. 

Both  demurrers  are  sustained. 
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AS  TO  ACCEPTANCE  OF  TWO!  DIFFERENT  BIDS  FOR. 
ARTICLES  OF  THE  SAME  CHARACTER.. 

Common  Pleas  Court  of  Lorain  County. 
Joshua  E.  Boynton  v.  City  op  Elyria  et  al. 

Decided,  June  26,  19Q9. 

Municipal  Corporations — Bids  and  Biddinff— Construction  of  Section 
1536-679  Authorizing  Contracts  with  the  Lowest  and  Best  Bidder, 

Inasmuch  as  there  can  not  be  two  or  more  lowest  and  tfest  bids  for  the 
same  class  of  goods  at  the  same  time,  acceptance  of  two  several 
bids  for  furnishing  to  a  municipality  water  meters  of  a  different 
manufacture  but  designed  to  serve  a  common  purpose  and  offered 
at  the  same  price,  is  a  violation  of  the  discretion  reposed  in  boards 
of  public  service  and  of  the  principle  of  competition  as  provided  in 
Section  1536-679,  Revised  Statutes. 

C.  C,  Chapman  and  F.M.  Stevem,  for  plaintiff. 

H,  A,  Pounds,  City  Solicitor,  and  Stroup  &  Fauver,  contra. 

Washburn,  J.  / 

The  council  of  the  city  of  Elyria,  after  determining  that  it  was 
necessary  and  proper  to  finish  metering  the  water  services  of 
the  city  and  providing  the  money  therefor,  passed  the  necessary 
legislation  which  authorized  the  board  of  public  service  to  select 
and  purchase  meters  according  to  law. 

The  board  of  public  service  thereupon  advertised  that  sealed 
bids  would  be  received  for  furnishing  to  the  water  works  depart- 
ment of  said  city,  f.  o.  b.  cars,  Elyria,  '*  1,500,  more  or  less,  5-8 
inch  meters.''  In  answer  to  that  advertisement  the  board  of 
public  service  received  several  bids,  and  among  them  was  the 
bid  of  the  defendant,  the  Neptune  Meter  Co.,  in  which  they 
offered  to  furnish  the  required  number  of  meters  of  a  pattern 
known  as  the  trident  disc  meter,  at  eight  dollars  each,  and  also 
the  bid  of  the  defendant,  the  Thomson  Meter  Co.,  in  which  they 
offered  to  furnish  the  required  number  of  meters  of  a  pattern 
known  as  the  Lambert  meter,  at  eight  dollars  each.  There  was 
quite  a  number  of  other  bids,  two  of  which  at  least  offered  to 
furnish  meters  at  less  than  eight  dollars,  and  there  were  two  or 
more  bids  for  more  than  eight  dollars. 
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The  board  of  public  service  accepted  the  bid  of  the  Neptune 
Meter  Co.  for  eight  hundred  meters  at  eight  dollars  and  the  bid 
of  the  Thomson  Meter  Co.  for  seven  hundred  meters  at  eight  dol- 
lars, and  ordered  proper  contracts  prepared;  thereupon  the 
plaintiff,  who  is  a  tax-payer  of  the  city,  applied  to  the  city  solici- 
tor to  enjoin  the  board  of  public  service  from  executing  said 
contracts,  and  on  his  refusal  to  bring  suit  the  plaintiff  began  this 
action. 

There  are  several  alleged  irregularities  in  the  proceedings  of 
the  council  and  board  of  public  service  of  which  complaint  is 
made,  but  I  shall  consider  only  one  as  that  is,  in  my  judgment, 
decisive  of  the  matter.  That  question  is.  Had  the  board  of  pub- 
lic service  authority  under  the  law  to  accept  the  two  bids  which 
they  accepted,  or  should  the  board  have  either  accepted  one  bid 
or  rejected  all  bids  ? 

The  statutory  law  upon  this  subject  is  found  in  Section  143  of 
the  municipal  code  of  1902  (1536-679),  and  it  is  there  provided 
that  when  an  expenditure  is  to  be  made  by  the  board  of  public 
services  which  exceeds  $500  ''such  expenditure  shall  first  be  au- 
thorized and  directed  by  ordinance  of  council,  and  when  so  au- 
thorized and  directed  the  directors  of  public  service  shall  make 
a  written  contract  with  the  lowest  and  best  bidder  after  adver- 
tising for  not  less  than  two  nor  more  than  four  consecutive  weeks 
in  a  newspaper  of  general  circulation  within  the  city.*' 

It  will  be  noticed  that  the  council's  duty  is  performed  w^hen 
they  authorize  and  direct  the  directors  of  public  service  to  ex- 
pend the  money  which  they  have  appropriated,  and  after  that 
the  public's  protection  is  in  the  direction  of  the  statute  requir- 
ing that  the  contract  shall  be  with  the  lowest  and  best  bidder. 

It  has  been  repeatedly  held  that  the  board  of  public  service  is 
vested  with  a  very  large  discretion  in  determining  which  is  the 
lowest  and  best  bid;  that  the  lowest  bid  may  not  be  necessarily 
the  best  bid,  and  that  the  discretion  vested  in  the  board  of  pub- 
lic service  can  not  be  interfered  with  by  the  court  unless  the  proof 
and  circumstances  establish  what  is  called  a  gross  abuse  of  that 
discretion,  that  which  amounts  to  fraud  or  collusion;  and  it  is 
conceded  in  this  case,  so  far  as  this  question  now  being  considered 
is  concerned,  that  had  the  board  accepted  either  of  the  two  bids 
which  it  did  accept,  no  complaint  could  be  made. 
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But  can  there  be  two  lowest  and  best  bids  at  the  same  time  for 
articles  designed  to  serve  a  common  piirpose  but  of  different 
manufacture  ? 

In  the  case  at  bar  the  board  of  public  service  determined  that 
the  meter  manufactured  by  the  Neptune  Meter  Co.  was  the  best 
meter,  and  at  the  same  meeting  by  a  similar  resolution  they  de^ 
termined  that  the  meter  manufactured  by  the  Thomson  Meter 
Co.,  designed  for  the  same  purpose,  was  the  best  meter.  Logically 
speaking  the  Neptune  meter  can  not  be  better  than  the  Thom- 
son meter  and  the  Thomson  meter  at  the  same  time  be  better  than 
the  Neptune  meter,  if  they  are  both  designed  and  to  be  used  for 
a  common  purpose.  The  statute  requires  that  the  contract  be 
made  with  the  lowest  and  best  bidder  and  not  the  lowest  and 
best  bidders. 

The  statute  was  designed  for  the  protection  of  municipal  tax- 
payers generally  by  preserving  and  protecting  the  principle  of 
competition.  If  there  can  be  two  or  more  lowest  and  best  bids 
at  the  same  time,  then  the  object  and  purpose  of  the  statute  is 
endangered,  if  not  destroyed.  If  the  board  determined  that  one 
bid  was  the  lowest  and  best  it  had  then  placed  itself  in  a  position 
where  it  was  too  late  to  declare,  while  that  resolution  was  in 
force,  that  another  bid  was  also  the  lowest  and  best.  The  tax- 
payer is  entitled  to  the  individual  judgment  of  each  member  of 
the  board  as  to  which  bid  is  the  lowest  and  best  bid.  If  ane  mem- 
ber honestly  though  that  the  Neptune  Co.'s  bid  was  the  lowest 
and  best,  and  another  honestly  thought  that  the  Thomson  Co.  's 
bid  was  the  lowest  and  best,  and  those  two  members  compromised 
by  accepting  a  part  of  each  bid,  then  the  tax-payer  is  deprived  of 
the  best  judgment  of  the  members  of  the  board  as  to  which  is  the 
lowest  and  best  bid,  for  in  that  case  one  member  determined  that 
the  Thomson  Co.'s  bid  was  the  best  bid  and  that  the  Neptune 
Co.'s  bid  was  not  the  best  bid,  and  another  member  determined 
that  the  Neptune  Co.  's  bid  was  ,the  best  and  that  the  Thomson 
Co.'s  bid  was  not  the  best. 

Aside  from  this,  such  a  construction  of  the  statute  would  enable 
bidders  to  avoid  the  competition  which  the  statute  is  designed  to 
promote,  and  it  is  the  duty  of  the  judicial  tribunals  of  the  state 
to  construe  the  law  so  as  to  advance  the  purpose  Sought  to  be 
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accomplished ;  and  hence  I  hold  in  this  case  that  while  the  Nep- 
tune Co.  's  meter  may  be  better  than  the  Thomson  Co.  's  meter,  or 
the  Thomson  Co.  's  meter  better  than  the  Neptune  Co.  's,  or  that 
they  might  be  of  equal  merit,  they  can  not  be  each  better  than 
the  other,  and  it  being  the  duty  of  the  board  of  public  service  to 
determine  that  one  or  the  other  was  the  best  or  else  reject  all 
the  bids,  and  the  board  not  having  performed  the  duty  which 
the  law  required  for  the  protection  of  the  tax-payers,  the  con- 
tracts  proposed  to  be  entered  into  are  not  authorized,  and  their 
execution  is  enjoined. 

There  are  no  authorities  on  this  subject  in  Ohio,  and  but  one 
in  any  state  as  far  as  I  am  able  to  ascertain,  and.  that  is  the  case 
of  State  V.  Commissioners,  56  N.  J.  Law,  273.  That  case  differs 
from  the  case  at  bar  in  this,  that  the  public  authorities  awarded 
a  part  of  the  work  to  the  highest  bidder  and  a  part  to  the  lowest 
bidder.  The  board  in  that  case  found  that  one  bidder  had  had 
the  greater  experience  in  laying  pavement  and  the  other  bidder 
had  had  the  greater  experience  in  refining  the  paving  material, 
which  was  asphalt,  and  the  object  of  the  board  was  to  ascertain 
by  actual  use  which  was  the  better;  but  the  Supreme  Court  of 
New  Jersey  determined  that  **it  is  the  duty  of  the  proper  citj' 
board  or  officer  to  determine  which  of  the  bidders  possesses  the 
statutory  qualifications,  and  then  award  the  work  to  that  bidder, 
unless  they  determine  to  reject  all  bids  and  re-advertise  for  the 
work.'' 

In  my  judgment  the  principle  of  that  case  is  applicable  to  the 
case  at  bar  and  a  decree  may  be  entered  as  I  have  indicated. 
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ABANDONMENT— 

Diversion  of  land  belonging  to 
a  municipality  to  other  than  pub- 
lic uses  not  an  abandonment  of 
such  land  for  public  use,  .when. 
457. 

ABATEMENT— 

Plea  in,  to  an  indictment  on 
the  ground  that  the  prosecuting 
attorney  was  present  in  the  grand 
jury  room  while  the  jury  were  de- 
liberating and  voting  will  not  lie, 
when.     397. 

ABATEMENT  OF  ACTIONS— 

In  an  action  against  banks  for 
recovery  of  interest  on  unauthor- 
ized deposits  of  public  funds,  the 
defense  that  certain  judgments 
have  been  fully  satisfied,  which 
had  been  recovered  against  for- 
mer county  treasurers  for  money 
which  was  claimed  had  been  re- 
ceived as  a  gratuity,  is  a  complete 
bar.     81. 

ABUTTER— 

Can  obtain  no  rights  in  the 
street  by  prescription.     374. 

ACCIDENT— 

The  misplacing  of  a  negotiable 
city  bond  through  inadvertence 
would  not  warrant  a  court  in 
granting  relief  by  issuing  a  new 
bond  on  the  ground  of  "accident,  * 
since  such  inadvertence  does  not 
amount  to  "accident"  within  the 
contemplation  of  law.     393. 

As  equity  understands  it.    393. 

ACTIONS— 

Where  an  action  pending  in  an 
Ohio  court  is  also  pending  in  the 
courts  of  another  state,  the  Ohio 


action  will  be  dismissed  and  the 
plaintiff  left  to  litigate  the  claim 
in   such   other  state,   when.     569. 

Which  are  made  joint  and 
several  under  Section  5146.    521. 

ADMINISTRATOR— 

An  administrator  who  has  been 
removed  from  office  by  order  of 
the  probate  court  has  the  right 
of  appeal  to  the  common  pleas, 
notwithstanding  he  is  not  an  heir 
or  devisee  or  otherwise  interested 
in   the  will.     175. 

Order  for  sale  issued  to  an  ad- 
ministrator, which  was  silent  as 
to  the  place  the  sale  should  be  con- 
ducted; sale  made  at  auction  on 
the  premises  and  purchaser  held 
to  have  taken  a  good  title.     191. 

Substitution  of,  as  a  party 
plaintiff  without  issue  of  summons 
within  the  sound  discretion  of  the 
court,    when.      215. 

A  finding  by  'the  probate  court 
as  to  whether  a  claimant  for  an 
allowance  for  first  year's  support 
was  in  fact  the  wife  of  the  de- 
cedent is  appealable  to  the  com- 
mon pleas  court;  the  question  as 
to  the  rights  of  the  claimant 
should  be  raised  by  exception  to 
the  inventory.     279. 

• 

The  appearance  of  an  adminis- 
trator as  a  party  to  a  cause,  and 
his  allegation  of  the  probable  in- 
solvency of  the  estate,  does  not 
make  a  judgment  thereafter  ob- 
tained res  judicata  as  to  credi- 
tors of  the  estate  who  were  not 
parties,  when,     430. 

No  presentation  of  a  claim  to  an 
administrator  is  necessary,  where 
suit    had    been    brought    on    the 
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claim  In  the  lifetime  of  the  de- 
cedent and  the  action  has  been  re- 
vived in  the  name  of  the  adminis- 
trator.     617. 

AFFIDAVIT— 

In  a  prosecution  for  indecent 
conduct  the  affidavit  should  state 
what  act  or  acts,  of  which  it  is 
charged  the  defendant  has  been 
guilty,  constitute  the  indecent  con- 
duct complained  of.     34. 

Necessary  averments  of,  where 
charging  torture  and  unnecessary 
abuse  of  a  dog.    54. 

Sufficiency  of  affidavit  charging 
violation  of  county  option  law; 
•  definition-  of  "furnishing"  as  a 
"beverage";  where  the  defense  is 
without  merit,  the  imposing  of 
the  maximum  sentence  is  not 
ground  for  setting  the  judgment 
aside.     69. 

.  Inconsistent  allegations  In  an 
affidavit   for  attachment.     169. 

« 

ANIMALS— 

Lien  for  keeping  a  horse  sold 
to  a  purchaser  without  notice  and 
for    value.      60. 

Prosecution  for  torturing  and 
unnecessarily  abusing  a  dog.     54. 

Threatened  prosecutions  by  the 
health  department  of  persons  seL- 
ing  milk  from  cows  fed  on  wet 
distillery  waste  is  not  an  unrea- 
sonable exercise  qf  executive  dis- 
cretion.     105. 

ANTI-NUPTIAL  AGREEMENTS— 
See  HrsiiAND  .\M)  Wifk. 

APPEAL— 

Exclusive  jurisdiction  is  not  in- 
consistent with  appellate  jurisdic- 
tion by  another  court  over  the 
same  subject-matter;  right  of  ai)- 
peal  conferred  by  Section  6407  not 
ill  conflict  with  the  exclusive  juris- 
diction conferred  by  Section  524 
to  the  probate  court  to  grant  and 
revoke  letters  testamentary.     175. 

An  executor  who  has  been  ro- 
mov^ed  from  office  has  the  right 
of  appeal,  notwithstanding  he  is 
not  an  heir  or  devisee  or  other- 
wise interested  in  the  will.    175. 


A  finding  by  the  probate  court 
as  to  w^hether  the  woman  claiming 
an  allowance  for  first  year's  sup- 
port was  in  fact  the  wife  of  the 
decedent  is  appealable  to  the  com- 
mon pleas  court.     279. 

Suspension  of  judgment  by; 
date  of  lien.     430. 

ASSESSMENT— 

For  a  street  improvement;  de- 
ficiency arising  from  corner  lot 
exemptions  may  be  added  to  the 
remaining  assessable  frontage.  509. 

ASSUMED   RISK— 

The  risks  assumed  by  an  em- 
ploye comprise  those  dangers 
which  •  observation  brings  to  his 
knowledge;  if  the  employment  is 
more  than  usually  hazardous,  the 
care  exercised  by  the  employe 
must  be  .  in  proportion  to  the 
danger  involved.    41. 

ATTACHMENT— 

Money  had  and  received  or 
money  loaned  does  not  fall,  with- 
in the  term  "necessaries"  and  does 
not  constitute  a  legal  basis  of  at- 
tachment; an  averment  in  the 
affidavit  that  the  defendant  has 
property  which  he  conceals  is  in- 
consistent with  the  averment  that 
the  action  is  for  necessaries,  and 
Is  not  sufficient  to  sustain  a  judg- 
ment when  it  develops  that  the 
claim  is  not  one  for  necessaries; 
a  judgment  recovered  in  such  a 
case  is  not  voidable  but  void,  and 
injunction  will  lie  against  the 
levying  of  a  writ  of.  execution.  169. 

Where  a  summons  accompanies 
an  order  of  attachment  but  no 
property  is  seized,  a  justice  of 
the  peace  has  jurisdiction  to  ren- 
der personal  judgment,  notwith- 
standing the  defendant  Is  a  resi- 
dent of  another  township.     163. 

ATTORNEY  AND  CLIENT— 

Admission  to  the  bar  amounts 
in  Ohio  to  a  voucher  by  the  Su- 
preme Court  that  the  holder  of 
the  certificate  is  a  man  of  good 
moral  character,  who  will  dea'i 
honestly  and  faithfully  with  his 
clients,  and  that  the  public  have  a 
right   to   rely  upon   him.     179. 
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Retention  of  money  belonging 
to  a  client  is  inconsistent  wiUi  a 
claim  that  the  money  was  loaned 
to  him,  when;  and  constitutes 
misconduct  in  office,  justifying 
suspension  from  the  practice  for 
one  year,  when.     179. 

To  justify  tHe  disbarment  dt 
an  atljonu.v  ilif  ovitldicr  iinwt  1).' 
clear,  convincing  and  satisfactory. 
1 79. 

An  action  for  malpractice  may 
be  maintained  against  an  attorney 
by  a  client;  such  an  action  is 
barred  by  the  one  year  statute  of 
limitations;  failure  to  inform  a 
client  of  facts  which  the  attorney 
learned  from  a  former  client  is 
not  malpractice;  necessary  allega- 
tions in  an  action  against  an  at- 
torney  for  malpractice.     249. 

An  order  of  permanent  disbar- 
ment is  warranted,  where  the 
proof  satisfies  the  court  of  the 
truth  of  charges  of  misconduct  in- 
volving niciral  turpitude  in  fail- 
ing to  account  for  money  col- 
lected from  clients  or  proceeds  of 
sales  passing  through  his  hands, 
or  in  borrowing  from  and  failing 
to  repay  to  a  client  money  which 
he  knew  belonged  to  a  trust  fund. 
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A  court  of  equity  will  not  en- 
join payment  of  fees  for  ousting  a 
(le  jure  and  installing  a  de  facto 
loard,  when.     387. 

AUTOxMOBILES— 
See  Motor  Vkiiiclks. 

BANKS    AND    BANKING— 

A  banking  partnership  is  not 
an  "institution"  within  the  mean- 
ing of  Sections  3817  and  3818,  re- 
quiring "every  banking  institution 
or  corporation  engaged  in  the  busi- 
ness of  banking"  to  file  certain 
reports  verified  by  its  officers.    617. 

An  indemnity  bond  executed  bv 
a  cashier  for  a  terra  of  one  year 
and  any  subsequent  renewal  of 
such  term,  covers  a  misappropria- 
tion or  fraud  made  during  the  first 
term  but  not  discovered  until  six 
months  after  term  had  closed.    445. 


BANKRUPTCY— 

An  action  will  He  by  a  trustee 
in  bankruptcy  for  recovery  of 
tangible  property  and  the  good 
will  of  the  bankrupt  corporation 
which  has  been  fraudulently  con- 
veyed to  another  corporation  made 
up  lare:ely  of  the  same  stockhold- 
ers.    117. 

bastardy- 
Is  not  an  "offense"  under  the 
statute,  nor  a  criminal  prosecu- 
tion, but  a  statutory  remedy  to 
enforce  a  high  moral  duty;  in- 
dictment for  rescuing  a  prisoner 
charged  with  bastardy  will  not 
lie.     561. 

BEAL    LAW— 

Jurisdiction  to  punish  for  viola- 
tion of,  does  not  extend  to  sales  of 
intoxicating  liquors  made  from  a 
boat  on  the  Ohio  river  opposite 
the  town  in  which  the  Beal  law 
has  been  made  operative.     228. 

BIDS    AND    BIDDING— 

The  principle  of  competition  re- 
quired by  the  statutes  is  violated 
by  the  acceptance  of  articles  of 
the  same  character  and  intended 
for  the  same  purpose,  but  of  differ- 
ent manufacture,  although  offered 
at  the  same  price.    645. 

BILL  OF  EXCEPTIONS—. 

It  is  not  too  late  after  judgment 
and  sentence,  but  before  discharge 
of  the  jury  rnd  separation  of  the 
l)arties.  for  a  justice  of  the  peace 
cr  mayor  to  fix  the  time  for  set- 
tling, signing  and  filing  a  bill  of 
exceptions.      34. 

Where  taken  from  the  files  with 
the  intention  of  withdrawing  it 
j)ermanently,  a  court  will  order  it 
returned  notwithstanding  it  was 
paid  for  by  the  party  who  has 
withdrawn  it.     400. 

A  bill  of  exceptions  constitutes 
a  ])art  of  the  record.     400. 

BILLS,  NOTES  AND  CHECKB— ' 

Where  B  assumed  the  name  of 
A  and  procured  the  issuance  and 
delivery  to  him  of  a  genuine  check 
drawn   in   the  name  of  A,  which 
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he  endorsed  with  the  name  of  A, 
innocent  holders  of  the  check,  in- 
cluding the  bank  upon  which  it 
was  drawn  and  which  paid  it  upon 
presentation,  are  not  liable  to  the 
drawer  on  the  theory  that  the  en- 
dorsement of  the  name  of  A  there- 
on was  a  forgery  and  the  tran- 
saction involving  its  issuance  void. 
294. 

BONDS   (Negotiable)— 

Authorization  of  a  municipal  is- 
sue of,  for  park  purposes  by 
popular  vote;  where  the  election 
is  held  under  Section  2837  (the 
Longworth  act),  a  two-thirds  vote 
is  required  to  carry.     341. 

A  municipal  corporation  is  with- 
out power,  either  express  or  im- 
plied, to  reissue  a  negotiable  bond 
to  take  the  place  of  one  which 
has  been  lost;  and  if  such  power 
existed,  the  misplacing  of  such  a 
bond  would  not  warrant  a  court  in 
granting  relief  on  the  ground  of 
'accident"  where  the  bond  has 
forty-six  years  yet  to  run,  not- 
withstanding a  provision  for  in- 
demnity in  case  the  original  bond 
was   found.     393. 

BONDS    (Surety)  — 

A  surety  bond  stipulating 
against  fraud  or  dishonesty  on  the 
part  of  bank  cashier  "amounting 
to  embezzlement  or  larceny"  com- 
prehends dishonesty  or  fraudulent 
conduct  resulting  in  loss  to  the 
bank  and  equivalent  to  embezzle- 
ment or  larceny,  although  the  cash- 
ier might  not  be  liable  to  convic- 
tion for  embezzlement  or  larceny. 
445. 

An  Indemnity  bond  running 
"during  the  term"  of  one  year  for 
which  It  is  executed,  "or  for  any 
subsequent  renewal  of  such  term" 
is  a  continuous  contract  where 
renewed  from  year  to  year,  and 
covers  a  misappropriation  made 
during  the  first  year  of  the  bond 
but  not  discovered  until  six 
months  after  the  bond  had  been 
renewed.      445. 

BONUS— 

Action  for  recovery  of  a  bonus 
paid  through  a  board  of  trade  to 


a  corporation  In  consideration  of 
the  establishment  and  operation  of 
a  factory;  operation  of  the  factory 
abandoned.     121. 

BOUNDARY— 

Evidence  as  to,  in  a  prosecution 
for  permitting  building  to  project 
Into  street.     374. 

BRIDGES— 

A  county  commissioner  is  not 
liable  individually  for  failure  to 
keep  county  bridges  in  proper  re- 
pair.   65. 

In  extending  a  street  railway 
franchise,  a  municipality  may  re- 
quire the  company  to  widen  a 
bridge  which  it  crosses  with  its 
tracks,  or  in  lieu  thereof  a  stipu- 
lated amount  to  meet  the  expense 
of  making  the  change.    85. 

BUILDINGS— 

The  moving  of  a  building  along 
a  street  is  a  permissible  use  of  the 
street  under  proper  restrictions 
and  with  due  regard  to  the  rights 
of  others;  prior  occupancy  of  the 
street  by  a  telephone  company 
makes  It  incumbent  upon  the 
house  mover  to  meet  the  expense 
of  any  changes  that  may  be  neces- 
sary in  the  location  of  cross-arms, 
wires  or  poles  In  order  to  permit 
the  building  to  pass.     147. 

Prosecution  for  allowing  build- 
ing to  project  into  street;  not 
error  to  exclude  evidence  as  to 
the  similar  position  of  other  build- 
ings, offered  for  the  purpose  of 
showing  the  true  boundary  line, 
when  there  are  monuments  in  ex- 
istence from  which  the  line  can 
be  determined;  abutters  can  ob- 
tain no  rights  in  streets  by  pre- 
scription.    374. 

BURDEN   OF   PRCK)F— 

In  an  action  by  an  employe  for 
damages  for  personal  injuries,  the 
burden  shifts  upon  him,  if  it  ap- 
pear from  his  own  evidence  that 
he  was  not  at  the  time  in  the  ex- 
ercise of  ordinary  care.    41. 

That  property  belonging  to  an 
institution  of  learning  is  exempt 
from  taxation.     160. 

In  the  matter  of  extradition.  345. 
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CARRIERS— 

Liability  for  goods  damaged  in 
transit;  presumption  that  damage 
occurred  on  the  line  of  the  last 
carrier.     517. 

CAR  SERVICE  REGULATIONS— 
See  Ohio  Railroad  Com&iission. 

CHECKS— 
See  Bills,   Not1':s  and  Checks. 

CONNECTICUT  LAND  COMPANY- 

Will  be  presumed  to  have  been 
dissolved  after  the  completion  of 
its  business  and  adjournment  sine 
die  in  1809.     457. 

CONDITIONS— 

Which  may  be  imposed  on  a 
street  railway  company  by  a  mu- 
nicipality in  granting  a  franchise 
or  extending  an  existing  franchise. 
85. 

CONFIRMATION— 

Irregularities  in  Judicial  sales 
which  njay  be  cured  by.    191. 

CONFLICT  OF  JURISDICTION— 

Between  an  Ohio  court  and  the 
Federal  court  in  Michigan,  as  to 
a  policy  of  life  insurance  issued 
in  Michigan  and  assigned  in 
Michigan,  the  assignees  being  still 
residents  in  Michigan  but  the  bene- 
ficiary being  now  domiciled  in 
Ohio.     569. 

CONSIDERATION—  . 

The  fact  that  the  property  con- 
veyed by  aged  and  infirm  people, 
in  consideration  of  care  and  sup- 
port for  the  remainder  of  their 
lives,  was  of  greater  value  than 
Che  services  rendered  is  not  ma- 
terial in  the  absence  of  any  show- 
ing of  fraud  or  unfair  treatment. 
75. 

By  a  husband  for  release  of  all 
his  rights  present  and  prospective 
in  the  property  of  his  wife;  a 
promise  by  the  wife  to  there- 
after conduct  herself  as  a  wife 
should  does  not  constitute  a  valid 
consideration  for  such  a  release. 
261. 

CONSTABLE— 

Authority  of  a  constable  to  se- 
lect an  assistant;    indictment  for 


rescuing  a  prisoner  from  a  con- 
stable held  insufficient  where  the 
accused  was  charged  with  bastardy, 
which  is  not  an  "offense**  under 
the  statute.     561. 

CONSTITUTIONAL   LAW— 

The  right  of  appeal  to  the  com- 
mon pleas,  conferred  by  Section 
6407,  from  an  order  of  the  pro- 
bate court  removing  an  executor, 
is  not  in  conflict  with  the  provision 
of  Section  524  giving  the  probate 
court  exclusive  Jurisdiction  to 
grant  and  revoke  letters  testamen- 
tary.   17o. 

Section  2  of  the  act  to  compel 
parents  to  maintain  their  chil- 
dren (99  O.  L.,  28),  arbitrarily 
enacting  that  "the  offense  shall  be 
held  to  have  been  committed  in 
any  county  of  this  state  in  which 
said  child  may  be  at  th^  time  such 
complaint  is  made,"  is  repugnant 
to  Article  I,  Section  10'  of  the 
Constitution.     207. 

The  General  Assembly  has  no 
power  to  discriminate  between  per- 
sons, or  classes,  respecting  the 
right  to  invoke  the  arbitration  of 
the  courts  in  the  adjustment  of 
their  respective  rights.     270. 

Section  33  of  99  O.  L.,  53S,  re- 
lating to  the  registration,  etc.,  of 
motor  vehicles  is  unconstitutional. 
270. 

The  park  commission  act  (99  O. 
L.,  440)  is  not  rendered  unconsti- 
tutional by  reason  of  the  fact  that 
cities  having  park  commissions 
are  given  more  liberal  powers  than 
other  cities  enjoy  with  reference 
to  the  issuing  of  bonds  and  ad- 
ditional methods  are  provided  for 
execution  of  the  powers  so  granted. 
341. 

Section  95,  Revised  Statutes,  im- 
poses restrictions  with  reference 
to  extradition  which  are  not  war- 
ranted by  the  Federal  Constitu- 
tion.    345. 

Injunction  will  He  against  the 
enforcement  of  a  statute,  pending 
a  determination  of  its  constitu- 
tionality, when.    361. 

There  is  no  constitutional  war- 
rant for  making  certain  acts  crimi- 
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nal  by  local  laws;  uniform  opera- 
tion of  criminal  laws  necessary. 
3Su. 

The  provision  of  Section  4364-12, 
making  any  balance  of  Dow  tax, 
left  after  sale  of  the  chattels  of  a 
tenant  for  non-payment,  a  lien 
on  the  premises  where  the  liquor 
is  sold,  is  unconstitutional  and 
void  as  to  a  landlord  who  hats 
covenanted  against  such  sales  and 
was  ignorant  that  they  were  being 
made.     425. 

The  Ohio  Railroad  Commission 
act  (Section  244-11  et  seq.),  is 
saved  from  invalidity  by  the  pro- 
vision that  its  jurisdiction  shall 
not  be  exclusive,  but  a  matter  sub- 
mitted to  the  Commission  may  be 
subsequently  heard  and  deter- 
mined de  novo  by  the- courts.  583. 

CONTRACTS— 

A  contract  of  employment  en- 
tered into  with  the  general  agent 
of  an  Insurance  company  and  one 
who  is  identified  as  "agent,"  does 
not  under  the  circumstances  of 
this  case  bind  the  company,  but  is 
a  contract  with  the  general  agent 
in  his  individual  capacity.     27. 

By  an  aged  couple  for  care  and 
support  for  the  remainder  of  their 
lives;  inadequacy  of  considera- 
tion for  property  conveyed  not  ma- 
terial In  the  absence  of  any  show- 
ing of  fraud  or  unfair  treatment. 
75. 

Several  and  independent  causes 
of  action  growing  out  of  a  single 
breach  of  contraqt  may  be  joined, 
where  the  proof  of  the  breach  Is 
the  same  as  to  each  contract  and 
every  cause  of  action  joined.     121. 

Action  for  breach  of  contract, 
entered  into  by  a  corporation  with 
a  board  of  trade,  providing  for 
the  establishment  and  operation 
of  a  factory  within  the  munici- 
pality: employes  afterward  per- 
suaded by  citizens  to  leave  the  em- 
ployment of  the  corporation  be- 
cause of  the  discredit  attaching 
to  the  business  carried  on;  opera- 
tion of  the  factory  abandoned,  and 
action  brought  for  the  bonus  paid 
through  the  board  of  trade  in  con- 


sideration of  Its  being  located  in 
that  city.     121. 

The  receipt  in  whole  or  in  part 
of  payments  at  a  time  subse-iuent 
to  that  agreed  upon  is  a  waiver  of 
the  time  of  payment  and  of  the 
contract  by  reason  thereof.     121. 

Where  a  contract  of  purchase  of 
land  Is  broken  by  the  proposed 
purchaser  because  of  slanders 
which  have  been  uttered  regard- 
ing the  title,  the  remedy  of  the 
owner  is  in  an  action  against  the 
proposed  purchaser  for  breach  of 
his  contract,  and  not  against  those 
who  uttered  the  slander.     201. 

Acquiescence  by  stockholders  in 
a  by-law  has  the  effect  of  creating 
a  contract  between  them  and  the 
corporation;  the  practical  construc- 
tion placed  upon  a  contract  by  the 
parties  will  be  adopted  by  the 
court,  when.    222. 

An  agreement  between  husband 
and  wife,  whereby  the  husband  re- 
leases all  Interest  present  and  pros- 
pective In  his  wife's  estate  in  con- 
sideration of  her  promise  to  there- 
after conduct  herself  toward  him 
as  a  wife  should.  Is  without  va- 
lidity.    261. 

Provision  of  a  contract  as  to 
non-liablllty  of  a  telegraph  com- 
pany for  failure  to  transmit  or  de- 
liver an  un  repeated  message  is 
available  as  a  defense  in  an  action 
against  the  company  in  Ohio 
where  the  contract  for  transmis- 
sion was  made  In  New  York.    263. 

A  contract  for  the  purchase  of 
lumber,  which  Is  so  Indefinite  that 
the  amount  to  be  furnished  under 
it  can  not  be  ascertained  with  any 
degree  of  certainty  either  from  the 
contract  itself  or  from  extrinsic 
evidence,  is  not  enforclble;  more- 
over, such  a  contract  is  invalid 
for  lack  of  mutuality.     274. 

Proceeds  of  building  contracts 
subject  to  payment  of  the  con- 
tractor's debts;  bank  account 
standing  In  his  daughter's  name 
also  held  subject  to  creditors 
claims.     352. 

In  an  action  to  enforce  a  con- 
tract for  payment  for  machinery. 
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the  defendant  can  not  bring  In  a 
third  party  to  whom  he  sold  the 
machinery  under  an  agreement 
whereby  this  third  party  was  to 
fulfill  the  contract  as  to  payment 
entered  into  between  the  defend- 
ant  and   the   manufacturer.     369. 

A  court  of  equity  will  not  en- 
join payment  of  counsel  fees  un- 
der a  contract  rendered  invalid 
by  the  fact  that  it  was  entered  in- 
to with  a  de  facto  board,  where 
the  Invalidity  of  the  employment 
is  overcome  by  equities  inuring 
to  the  benefit  of  the  public.     387. 

The  contract  embodied  in  a  fidel- 
ity bond  is  continuous  and  a  re- 
newal of  the  bond  extends  the  in- 
demnity from  term  to  term.    445. 

The  construction  placed  upon  a 
contract  at  the  time  of  making 
controls.      457. 

For  the  sale  and  purchase  of  a 
horse;  facts  which  state  a  cause 
of  action  against  the  proposed  pur- 
chaser.    521. 

Of  release  from  all  claims  for 
damages  on  account  of  personal 
injuries;  a  tender  back  Of  the 
money  received  under  the  contract 
of  release  a  necessary  prerequisite 
to  an  action  for  avoidance  of  the 
contract  of*  release.    537. 

Of  enlistment  by  a  minor  in  the 
Ohio  National  Guard  is  voidable 
by  a  parent,  when.     613. 

Construction  of  Section  1536-679, 
empowering  municipalities  to  make 
contracts  with  lowest  and  best 
bidders.     645j 

CORPORATIONS— 

Property  and  good  will  con- 
veyed under  a  fraudulent  agree- 
ment from  an  insolvent  corpora- 
tion to  another  made  up  largely  of 
the  same  stockholders  can  be  re- 
covered by  the  trustee  in  bank- 
ruptcy of  the  first  corporation.    117. 

Acquiescence  in  a  by-law  creates 
a  contract  between  a  corporation 
and  its  stockholders;  where  a 
stockholder  in  another  corporation 
U  chargeable  with  knowledge  of 
the  by-laws  of  such  other  corpora- 
tion;   rights  and  liability  of  stock- 


holder as  a  stockhalder  and  as 
one  under  contractual  relations 
with  the  corporation.     222. 

A  corporation  which  has  been 
made  defendant  in  an  acti^u  for 
damages  on  account  of  unfair  com- 
petition may  set  up  a  counter- 
claim based  on  unfair  competi- 
tion on  the  part  of  the  plaintiff. 
415. 

A  corporation  formed  for  a  par- 
ticular purpose  will  be  presumed 
to  have  been  dissolved  upon  com- 
pletion of  that  purpose;  applica- 
tion of  this  principle  to  the  Con-- 
nectlcut  Land  Company  holding 
title  to  the  lands  of  the  Connecti- 
cut Western  Reserve  in  northern 
Ohio.     457. 

In  the  absence  of  a  showing  of 
fraud  or  breach  of  trust  an  in- 
junction will,  not  be  granted  on  the 
application  of  stockholders  to  re- 
strain or  Interfere  with  the  affairs 
of  a  corporation  whose  directors 
are  acting  within  the  scope  of 
their  authority.    489. 

A  court  of  equity  has  no  author- 
ity to  compel  the  declaration  of  a 
dividend  out  of  any  other  fund 
than  the  surplus  profits;  discre- 
tion of  the  directors  as  to  the  dec- 
laration of  a  dividend  will  not  be 
interfered  with,  unless.     489. 

Corporations  organized  under 
the  laws  of  Ohio  have  no  power 
to  traffic  In  or  purchase  their  own 
shares,  except  for  the  purpose  of 
saving  themselves  from  loss.    489. 

A  court  wll  not  take  a  corpora- 
tion out  of  the  hands  of  Its  direc- 
tors. In  the  absence  of  statutory 
authority,  to  wind  up  Its  affairs  or 
even  for  fraud;  when  a  receiver 
may  be  appointed  on  the  ground  of 
the  Insolvency  of  a  corporation. 
489. 

Practice  of  warding  off  creditors 
by  receiverships  reprehensible.  489. 

COSTS— 

Divided  In  an  action  wherein  a 
decree  was  granted  setting  aside 
a  deed  as  unfair,  but  a  deliberate 
design  on  the  part  of  the  grantee 
to  obtain  an  unfair  advantage  was 
not  shown.     601. 
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COUNTER-CLAIM— 

Can  not  be  based  by  a  defendant 
in  a  foreclosure  suit  on  the  slander 
by  the  plaintiff  of  the  title  of  the 
property  involved,  for  the  reason 
that  the  alleged  tort  does  not  grow 
out  of  the  contract  upon  which 
suit  has  been  brought.    201. 

A  defendant  is  not  required  to 
admit  the  truth  of  facts  alleged 
in  the  petition  as  a  condition 
precedent  to  maintaining  a  coun- 
ter-claim.   415. 

Method  of  pleading  a  counter- 
claim; a  corporation  which  has 
been  made  defendant  in  an  action 
for  unfair  competition  may  set  up 
a  counter-claim  for  damages  for 
unfair  competition  on  the  part  of 
the  plaintiff.    415. 

Tt  is  not  essential  that  the 
counter-claim  be  in  existence  at 
,the  time  of  the  commencement  of 
the  action,  but  it  is  sufficient  if  it 
be  connected  with  the  plaintiff's 
cause  of  action.     415. 

COUNTY— 

The  prosecuting  attorney  of,  has 
authority  to  maintain  an  action 
against  banks  for  recovery  of  in- 
terest on  unauthorized  county  de- 
posits; application  of  the  statute 
of  limitations;  bar  of  a  previous 
recovery  from  county  treasurers  of 
interest  on  such  deposits  paid  to* 
them  as  a  personal  gratuity.     81. 

COUNTY  COMMISSIONERS— 

A  county  commissioner,  in  the 
absence  of  bad  faith  or  a  corrupt 
motive,  is  not  liable  individually, 
or  upon  his  official  bond,  for  fail- 
ure of  the  board  of  which  he  is  a 
member  to  keep  the  highways  and 
bridges  in  proper  repair.    65. 

Are  without  power  to  make  a 
contract  for  the  employment  of 
special  counsel  to  represent  the 
board  in  particular  litigation,  not- 
withstanding such  a  contract 
would  be  in  furtherance  of  the 
interests  of  the  county.    281. 

History  of  legislation  with  refer- 
ence to  boards  of  county  commis- 
sioners; construction  of  Sections 
845  and  1274.     281. 


COURTS— 

Power  of,  over  the  Journal  after 
term;  interpolations  in  an  entry 
will  be  presumed  to  have  been 
placed  there  by  direction  of  the 
court.     137. 

While  exclusive  jurisdiction  cuts 
off  concurrent  jurisdiction  it  is 
not  inconsistent  with  appellate 
jurisdiction  over  the  same  subject- 
matter  by  another  court.    175. 

It  is  not  too  late  after  judgment 
and  sentence,  but  before  discharge 
of  the  jury,  for  a  mayor  or  jus- 
tice of  the  peace  to  fix  a  time  for 
settling,  signing  and  filing  a  bill 
of  exceptions.     ^4. 

It  is  within  the  jurisdiction  of 
a  mayor  or  justice  of  the  peace 
whether  he  bind  the  defendant 
over  to  the  grand  jury,  or  proceed 
to  try  him  on  the  merits.     34. 

In  a  prosecution  under  an  ordi- 
nance making  indecent  conduct  a 
punishable  offense,  the  affidavit 
should  state  what  act  or  acts  .of 
which  it  is  charged  the  defendant 
has  been  guilty  constituted  in- 
decent conduct;  where  two  are 
charged  with  indecent  coqduct  and 
one  of  them  enters  a  plea  of 
guilty,  it  is  error  to  bring  that 
fact  to  the  attention. of  the  jury 
impanneled  to  try  the  other  party 
under  his  plea  of  not  guilty.     34. 

CRIMINAL  LAW— 

The  courts  of  Ohio  have  jurisdic- 
tion of  crimes  and  offenses  com- 
mitted on  the  Ohio  river  opposite 
its  shore,  and  this  is  true  notwith- 
standing the  statute  defining  the 
offense  makes  it  unlawful  to  do  the 
act  "within  the  limits"  of  any 
county  where  prohibited.     109. 

A  receipt  from  the  United 
States  Government  for  the  tax 
levied  upon  a  retailer  of  intoxica- 
ting liquor  does  not  authorize  the 
holder  to  violate  any  of  the  laws 
of  the  state  where  issued,  nor  to 
sell  intoxicating  liquors  at  retail 
in  any  county  where  the  sale  is 
prohibited  by  law.    109. 

An  ordinance  fixing  the  maxi- 
mum speed  at  which  railway  trains 
may    be    run    through    municipal 
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limits  is  rendered  invalid  by  a  pro- 
vision that  its  requirements  shall 
be  enforced  by  criminal  proceed- 
ings.    153. 

Jurisdiction  over  offenses  com- 
mitted on  the  Ohio  river;  the  may- 
or of  a  town  voted  dry  under  the 
Beal  law  without  authority  to 
punish  on  account  of  sales  of 
liquor  on  the  river  opposite  his 
town.    228. 

A  mayor  has  jurisdiction  over  a 
prosecution  for  performing  com- 
mon labor  on  &unday;  where  the 
affidavit  charges  a  first  offense, 
the  case  is  not  triable  to  a  Jury. 
265. 

An  indictment  is  not  invali- 
dated by  tne  presence  of  the  prose- 
cuting attorney  in  the  grand  Jury 
room  during  the  voting,  when;  but 
his  presence  there  while  the  grand 
Jury  is  deliberating  or  voting  is 
without  warrant;  construction  of 
the  words  "no  other  person"  as 
used  in  "Section  1795;  analogy 
from  petit  Juries;  practice  in  the 
federal  courts;  common  law  pro- 
cedure; effect  upon  indictment  of 
irregularities  in  procedure;  plea 
in  abatement.    29X. 

To  constitute  manslaughter  the 
accused  must  be  guilty  of  viola- 
tion of  same  state  law  resulting 
in  death.     383. 

An  ordinance  making  it  a  mis- 
demeanor to  cause  a  vehicle  to 
collide  with  a  person  is  not  ad- 
missible as  evidence  in  a  prosecu- 
tion for  manslaughter  because  of 
a  death  growing  out  of  such  a 
collision.    383. 

An^  indictment  charging  a  de- 
fendant with  having  rescued  an- 
other who  was  in  the  lawful  cus- 
tody of  a  constable  under  a  war- 
rant charging  him  with  bastardy 
is  insufficient,  for  the  reason  that 
bastardy  is  not  an  "offense"  with- 
in the  statute.     561. 


DAMAGES— 

Extent  of  the  damages  which 
may  be  assessed  for  a  wrongful  in- 
Jury  to  an  employe.     41. 


Can  not  be  recovered  from  a 
county  commissioner  in  his  private 
capacity  because  of  omission  of 
duty  in  keeping  county  roads  and 
bridges  in  proper  repair.    65. 

An  action  for,  against  a  tele- 
graph company  for  failure  to  de- 
liver an  unrepeated  message,  will 
not  lie  in  Ohio  if  the  contract  for 
transmission  was  made  in  New 
York.     263. 

Failure  of  a  police  officer  to  pay 
damages  on  account  of  false  im- 
prisonment is  not  essential  to  the 
bringing  in  of  the  surety  on  the 
officer's  official  bond,  but  the  sure- 
ty may  be  brought  into  the  ac- 
tion against  the  officer.     246. 

DEATH— 

Of  one  of  the  members  of  a 
partnership  while  a  cause  of  ac- 
tion is  pending  against  them  does 
not  make  it  necessary  to  make 
his  administrator  a  party.    521. 

DEATH  BY  NEGLIGENCE— 
See    Negligence. 

DEBTOR  AND  CREDITOR— 

A  home  but  partially  paid  for, 
standing  in  the  name  of  a  daughter 
but  acquired  through  the  industry 
and  frugality  of  the  entire  family, 
will  not  be  subject  to  payment  of 
the  father's  debts;  items  of  ac- 
count which  are  subject  to  his 
debts.    352. 

DEDICATION— 

A  strip  of  land  occupied  as  a 
street  and  public  place  from  1796 
down  to  1836,  when  the  village 
was  incorporated  as  a  city  be- 
comes a  dedicated  street  under 
the  common  law  if  not  by  statute; 
facts  which  constitute  a  dedica- 
tion.   457. 

Title  to  such  a  strip  by  abandon- 
ment is  not  conferred  upon  rail- 
way companies  by  permission  to 
place  their  tracks  thereon,  when. 
457. 

DEEDS — 

Proceedings  for  restoration  of  a 
"destroyed"  deed.     430. 

Proof  required  to  set  aside  a 
deed  where  executed  by  aged  and 
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infimi  people  in  consideration  of 
care  and  support;  mental  capacity 
to  enter  into  such  a  contract;  the 
fact  that  the  property  conveyed 
was  of  greater  value  than  the 
services  rendered  is  not  material 
in  the  absence  of  any  showing  of 
unfair  treatment.     75. 

A  deed  executed  by  an  infirm  old 
man  acting  without  independent 
advice  and  under  circumstances 
where  undue  influence  may  have 
been  exercised  will  be  set  aside  on 
petition  of  the  heirs,  where  it  ap- 
pears that  the  price  named  for  the 
property  was  not  fully  adequate, 
and  time  for  payment  was  post- 
poned for  fifteen  years  at  a  low 
rate  of  interest,  and  no  money  was 
paid  down.     601. 

DB  FACTO— 

Payment  of  counsel  fees  under 
a  contract  entered  into  with  a  de 
facto  board  will  not  be  enjoined 
on  the  ground  of  the  invalidity  of 
the  contract,  where  equities  have 
inured  for  the  benefit  of  the  pub- 
lic.    387. 

DEFENSES— 

Averments  which  make  negli- 
gence available  as  a  defense.    185. 

DEPOSITS— 

As  to  recovery  of  interest  from 
banks  on  unauthorized  deposits  of 
public  funds.     81. 

DESCRIPTION— 

A  false  description  of  property 
in  a  will  can  only  be  corrected, 
when.    1. 

DEVISE— 

A  legacy  charged  upon  land 
vests,   when.      1, 

Where  the  postponement  of  pay- 
ment of  a  legacy  was  not  personal 
to  the  legatee,  but  was  for  the 
convenience  of  the  remaindermen 
upon  whose  remainder  estate  it 
was  charged,  the  legacy  vested  at 
the  testator's  death  and  the  Hen 
of  its  payment  did  not  lapse  with 
the  death  of  the  legatee.     1. 

A  devise  in  fee  simple  held  to 
convey  a  life  estate  only  in  the 
case  under  consideration.     117. 


Construction  of  a  devise  of  real 
estate  in  trust;  disposition  of 
rents  and  profits;  passive  trusts 
and  executory  devises  where  con- 
dition has  occurred.    377. 

Division  of  taxes  and  rents  be- 
tween life  tenant  and  remainder- 
man.   486. 

To  widow  during  her  life  or 
widowhood,  with  the  residue  in 
equal  shares  to  the  children,  and 
a  devise  over  to  the  heirs  of  chil- 
dren who  die  prior  to  the  death  or 
remarriage  of  the  widow.    526. 

A  devise  to  a  wife  of  the  residue 
in  fee  simple  Is  made  a  devise  of 
a  life  estate  with  power  to  con- 
suipe  by  a  subsequent  provision  as 
to  the  distribution  of  any  pa^^t  of 
the  estate  which  she  might  leave 
unconsumed.     581. 

DIRECTORS— 

Discretion  of,  with  reference  to 
the  declaration  of  a  dividend; 
control  of  the  corporation  will 
not  be  taken  out  of  the  hands  of, 
unless.     489. 

DISBARMENT— 
See  Attorney  am)  Client. 

DISCRETION— 

It  is  a  matter  of  discretion  with 
a  mayor  or  justice  of  the  peace 
whether  he  bind  a  defendant  over 
to  the  grand  jury,  or  proceed  to 
try  him  on  the  merits.     34. 

As  to  interference  with  execu- 
tive discretion  in  the  enforcement 
of  compliance  with  the  penal  stat- 
utes.    105. 

Threatened  prosecutions  by  the 
health  officer  and  milk  inspectors 
of  ])ersons  offering  for  sale  milk 
from  cows  fed  upon  wet  distillery 
waste  do  not  go  beyond  a  reason- 
able exercise  of  executive  discre- 
tion.    105. 

It  is  not  within  the  discretion  of 
a  court  to  set  aside  a  sale  made 
by  an  executor,  when.     191. 

Of  the  court  with  reference  to 
the  bringing  in  of  new  parties. 
.']69. 

Of  directors  with  reference  to 
the  declaration  of  a  dividend  will 
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not  be  interfered  with  except  for 
bad  faith  or  an  unjustifiable  with- 
holding  of    profits.      489. 

DISCRIMINATION— 

Between  classes,  by  fixing  the 
venue  of  an  action  for  negligence 
in  the  operation  of  a  motor  vehi- 
cle in  any  county  in  which  the 
plaintiff  happens  to  reside.     270. 

It  is  not  within  the  power  of 
the  Railroad  Commission  of  Ohio 
to  promulgate  an  arbitrary  rule 
as  to  the  distribution  of  cars  in 
the  future  and  thereby  detfermine  a 
future  Judicial  question  as  to  dis- 
crimination without  regard  to  cir- 
cumstances and  conditions  as  they 
may  then  exist.     585. 

DISTILLERY    WASTE— 

Threatened  prosecutions  by  the 
health  department  of  persons  sell- 
ing milk  from  cows  fed  on  wet 
distillery  waste  can  not  be  en- 
joined.     105. 

DIVIDEND— 

A  court  will  not  compel  the 
declaration  of  a  dividend  by  an 
Ohio  corporation  out  of  any  other 
fund  than  surplus  profits,  and 
only  upon  a  showing  of  bad  faith 
on  the  part  of  the  directors  in 
withholding  profits.     489. 

DIVORCE— 

Ground  for,  is  not  afforded  by  a 
refusal  by  the  wife  to  abandon  a 
reasonable  place  of  residence 
which  the  husband  has  established 
and  is  suitable  for  the  family  and 
affords  advantages  to  the  children 
for  schooling  and  employment,  and 
to  follow  him  to  another  locality 
affording  no  such  advantages;  nor 
by  the  bringing  by  the  wife  against 
the  husband  of  a  suit  for  partition 
of  land  as  to  the  management  of 
which  they  can  not  agree.     409. 

DOGS— 

The  dog  is  an  animal  within 
the  meaning  of  Section  6951,. pro- 
viding penalties  for  cruelty  to 
animals;  legislation  with  respect 
to  the  dog.      54. 

One  torturing  or  unnecessarily 
abusing  a  dog  is  liable  to  prosecu- 


tion under  this  statute,  notwith- 
standing the  dog  abused  had  not 
been  brought  within  the  realm  of 
property  by  returning  him  for  tax- 
ation and  paying  the  tax  on  him 
when  due;  statutory  provisions 
against  dogs  running  at  large  do 
not  relieve  against  prosecutions 
for  torture  and  unnecessary  abuse. 
54. 

DOW   TAX— 

Balance  due  after  sale  of  the 
chattels  of  a  tenant  for  non-pay- 
ment is  not  a  lien  on  the  premises, 
notwithstanding  the  provisions  of 
Section  4364-12,  when.     425. 

DRY    CLEANING— 

Power  of  a  municipality  to  regu- 
late.    339. 


EASEMENT— 

Possession  of  an  easement  in 
land  by  a  railway  is  not*a  bar  to 
recovery  by  a  municipality  of  pos- 
session thereof  by  an  action  in 
ejectment.    457. 

EDUCATIONAL  INSTITUTIONS- 
Taxation  of  property  belonging 
to,  but  not  used  exclusively  for 
educational  purposes;  burden  of 
proving  that  property  belonging 
to  an  institution  of  learning  Is  ex- 
empt from  taxation;  tilled  land, 
vacant  land,  and  woodland,  not 
connected  with  the  Institution,  and 
residence  property  occupied  by 
professor,  not  exempt.     160. 

EJECTMENT- 
LI  es    to    recover    possession    of 
lands  by  a  municipality  irrespec- 
tive of  easement  for  certain  pur- 
poses.    457. 

ELECTIONS— 

For  the  authorization  of  an  Is- 
sue of  bonds  for  park  purposes; 
such  an  election  is  held  under  the 
Longworth  act  and  a  two-thirds 
vote  is  required  to  carry,  when. 
341. 

ELECTRIC  WIRES— 

Where  a  traction  company  runs 
a  high  tension  wire  over  the  land 
of  another,  it  is  liable  for  failure 
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to  maintain  the  wire  at  a  proper 
distance  from  the  ground;  child 
killed  by  coming  Into  contact  with 
such  a  wire  which  had  been  al- 
lowed to  sag.    95. 

EMBEZZLEMENT— 

A  fidelity  bond  against  embezzle- 
ment comprehends  such  dishonest 
or  fraudulent  conduct  resulting  in 
loss  as  Is  equivalent  to  embezzle- 
ment.   445. 

EMINENT  DOMAIN— 

In  an  action  by  a  municipality 
for  appropriation  of  property  for 
street  purposes,  a  determination 
can  not  be  demanded  of  the  values 
respectively  of  the  Interests  of 
lessees  and  owners  of  the  fee,  un- 
til the  city  has  elected  to  take  the 
property  at  the  price  fixed  by  the 
Jury,  and  the  money  in  payment 
therefor  has  been  deposited  sub- 
ject to  order  of  court.     195. 

Weight  of  evidence  and  reason- 
able differences  of  opinion  as  to 
values.     195. 

Appropriation  proceedings  insti- 
tuted by  railway  companies,  oc- 
cupying under  contract  with  the 
city  a  strip  of  ground  dedicated  as 
a  street,  against  claims  to  title 
made  by  the  successors  of  the 
original  grantors,  do  not  bind  the 
city  where  it  was  not  made  a  party. 
457. 

EQUITY— 

In  the  matter  of  granting  prior- 
ity of  judgments;  a  judgment  em- 
bodying the  least  equity  may  be 
given  a  lien  dating  from  the  enter- 
ing of  the  decree  in  the  circuit 
court  rather  than  in  the  common 
pleas.     430. 

ERROR— 

Where  two  parties  are  charged 
with  the  same  offense  and  one  of 
them  pleads  guilty,  it  is  error  to 
bring  that  fact  to  the  attention  of 
the  jury  Impanneled  to  try  the 
other  party.    34. 

To  proceedings  before  a  mayor 
in  a  county  option  law  case.     69. 

*  Not  error  to  exclude  evidence  as 


to  the  position  of  buildings  where 
offered  for  the  purpose  of  showing 
the  true  boundary  line.    374. 

ESTOPPELr— 

Can  not  be  based  on  the  conver- 
sation which  occurred  In  this  case. 
147. 

Against  a  wife  to  whom  prop- 
erty was  devised  by  her  husband 
and  who  sought  to  defeat  credi- 
tors of  the  estate  by  claiming 
title  through  a  deed  for  the  same 
property,  which  was  once  executed 
by  her  husband,  but  who  afterward 
and  before  the  deed  was  recorded 
destroyed  it  and  substituted  the 
devise.     430. 

EVIDENCE— 

Required  to  set  aside  a  deed 
executed  in  consideration  of  care 
and  support.     75. 

Averments  as  to  negligence 
which  lead  to  confusion  in  the  ad- 
mission of  evidence.     185. 

De  hors  the  record  may  be  In- 
troduced on  habeas  corpus  to  show 
want  of  Jurisdiction  on  the  part 
of  the  justice  of  the  peace  who 
made  the  commitment.    207. 

Some  evidence  necessary  tend- 
ing to  show  that ,  the  accused  is 
charged  with  a  crime  In  the  state 
making  a  demand  for  his  extradi- 
tion, and  also  some  proof  that  he 
is  a  fugitive  from  Justice,  In  order 
to  support  extradition.    345. 

As  to  boundary  line;  monu- 
ments.   374. 

An  ordinance  making  it  a  mis- 
demeanor to  cause  a  vehicle  to 
collide  with  a  person  is  not  ad- 
missible as  evidence  In  a  prosecu- 
tion for  manslaughter  because  of 
a  death  growing  out  of  such  a  col- 
lision.   383. 

EXECUTION— 

Where  the  judgment  is  not  void- 
able but  void,  injunction  directed 
against  the  plaintiff  or  the  con- 
stable or  both  will  lie  to  prevent 
the  levying  of  execution.     169. 

EXECUTOR— 
See  Administbator. 
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EXPECTANCY— 

Under  the  will  in  this  case  the 
expectancies  were  held  to  be  devis- 
able by  will.     526. 

EXTRADITION— 

The  authorities  of  a  state  mak- 
ing a  demand  for  extradition  must 
offer  some  evidence  tending  to 
prove  that  the  accused  is  charged 
with  the  commission  of  a  crime 
in  the  state  making  the  demand, 
and  also  some  proof  that  he  is  a 
fugitive  from  justice;  for  want  of 
such  proof  the  accused  must  be 
dismissed;  court  not  concluded  by 
the  fact  that  the  Governor  has  is- 
sued a  warrant;  some  of  the  re- 
strictions of  Section  95  not  war- 
ranted by  the  Federal  Constitu- 
tion;  burden  of  proof.    345. 


FALSE  IMPRISONMENT— 

A  cause  of  action  against  a 
police  officer  for  damages  for  false 
imprisonment  may  be  Joined  with 
one  against  the  surety  on  his  offi- 
cial bond;  failure  to  pay  damages 
not  essential  to  the  bringing  in  of 
the  surety.     246. 

FERTILIZER— 

Preliminary  injunction  against 
enforcement  of  Section  4446a  by 
the  secretary  of  the  state  board 
of  agriculture,  pending  a  deter- 
mination of  the  constitutionality 
of  the  statute.    361. 

FIRE    MARSHAL— 

The  provision  giving  to  the  state 
fire  marshal  the  right  upon  com- 
plaint to  enter  buildings  for  the 
purpose  of  investigation,  does  not 
restrict  the  power  of  the  munici- 
pality to  prescribe  by  ordinance  the 
conditions  under  'which  the  busi- 
ness of  dry  cleaning  is  to  be  car- 
ried on  within  the  municipal  lim- 
its.    339. 

FORECLOSURE— 

In  an  action  for  foreclosure,  an 
allegation  by  the  defendant  that 
the  title  to  the  property  has  been 
slandered  by  the  plaintiff  can  not 
be  made  the  basis  of  a  counter-. 


claim,  inasmuch  as  the  alleged 
tort  does  not  grow  out  of  the  con- 
tract upon  which  suit  has  been 
brought.     201. 

FORGERY— 

Where  a  check  is  issued  to  one 
who  assumed  the  name  of  another, 
its  endorsement  by  the  party  to 
whom  it  was  delivered  is  not  a 
forgery;  innocent  holders  of  such 
a  check,  including  the  bank  upon 
which  it  was  drawn  and  by  which 
it  was  paid  upon  presentation,  are 
not  liable  to  the  drawer  on  the 
theory  that  the  transaction  in- 
volving its  issuance  was  void.  294. 

FRANCHISES— 

Conditions  which  a  municipality 
may  impose  on  a  street  railway 
company  in  granting  a  franchise 
or  extending  an  existing  franchise. 
85. 

FRAUD— 

Tender  back  of  the  consi(}era- 
tion  received  being  a  condition 
precedent  to  the  setting  aside  of 
a  fraudulent  agrement  whereby 
property  was  conveyed,  averment 
of  tender  must  be  made  in  the 
petition,  and  failure  to  make  such 
an  averment  can  not  be  cured  by 
the  filing  of  a  supplemental  peti- 
tion.    119. 

In  securing  the  issuance  of  check 
in  the  name  of  another  by  assum- 
ing his  name  and  thereafter  en- 
dorsing his  name  thereon.    294. 

Or  dishonesty  on  the  part  of  a 
bank  cashier  is  covered  by  a  bond 
against  acts  amounting  to  embez- 
zlement or  larceny,  when  a  mis- 
appropriation by  the  cashier  re- 
sults in  loss  to  the  bank  and  is 
equivalent  to  embezzlement  or 
larceny.     445. 

FRAUDULENT    CONVEYANCE— 

An  action  will  lie  by  a  trustee  in 
bankruptcy  for  recovery  of  tangible 
property  of  a  corporation  and  its 
good  will  which  has  been  con- 
veyed under  a  fraudulent  agree- 
ment to  another  corporation  made 
up  largely  of  the  same  stock- 
holders,    117. 


662 


INDEX. 


FUGITIVE  FROM  JUSTICE— 
See  Extradition. 


GAS  AND  OILr— 

When  a  life  estate  Is  created  in 
land  under  lease  to  a  gas  and  oil 
company,  the  life  tenant  takes  the 
land  with  the  right  to  all  royalties 
from  wells  thereon,  whether  such 
wells  were  drilled  before  or  after 
the  death  of  thfe  testator.     421. 

GOOD  WILLr— 

Claim  that  the  lists  of  custom- 
ers of  a  laundry  constitute  a  part 
of  its  good  will  and  are  a  trade 
secret.     402. 

GRAND  JURY— 

Construction  of  Section  7195, 
providing  that  the  prosecuting 
attorney  may  appear  before  the 
grand  jury  for  certain  purposes; 
his  presence  there  while  the  jury 
are  deliberating  and  voting  is  with- 
out warrant.     297. 

GROCERY— 

Opening  of,  on  Sunday  to  sell  to 
all  who  may  come  is  not  a  work 
of  necessity  and  is  a  clear  viola- 
tion of  the  statute  forbidding  the 
performance  of  common  labor  on 
Sunday.     265. 

GUARDIAN  AND  WARD— 

Right  of  appeal  by  guardian  of 
an  imbecile  from  an  order  termi- 
nating the  guardianship.     217. 


HABEAS  CORPUS— 

Evidence  aliunde  the  record  may 
be  offered  for  the  purpose  of  show- 
ing that  the  justice  who  made  the 
commitment  was  without  jurisdic- 
tion.    207. 

Will  not  lie  for  release  of  a  mi- 
nor from  the  Ohio  National  Guard 
where  petitioned  for  by  a  parent, 
when.     613. 

HORSES— 

Where  a  stable-keeper  parts  with 
possession  of  a  horse  upon  which 
he  has  a  lien  for  keep,  the  title 
of   a   purchaser  of   the   horse   for 


value  and  without  notice  Is  su- 
perior •  to  the  lien  of  the  stable- 
keeper.     60. 

HUSBAND  AND  WIFE— 

Evidence  of  a  clear,  definit;?, 
complete  and  mutual  understand- 
ing is  necessary  to  support  an  anti- 
nuptial  agreement  in  consideration! 
of  marriage.     261. 

A  promise  by  a  wife  to  there- 
after conduct  herself  toward  her 
husband  as  a  wife  should,  is  sim- 
ply a  promise  to  do  what  she  is 
already  obligated  to  do,  and  such 
promise  does  not  constitute  a  valid 
consideration  for  a  release  by  the 
husband  of  his  rights  present  and 
prospective  in  her  property;  where 
a  husband  has  signed  such  a  re- 
lease for  such  a  consideration  a 
court  will  refuse  to  rescind  it, 
when.     261. 

The  proper  method  of  raising 
the  question  as  to  whether  the 
woman  claiming  an  allowance  for 
first  year's  support  was  in  fact  the 
wife  of  the  decedent  is  by  excep- 
tion to  the  inventory  of  the  dece- 
dent's estate;  determination  of 
the  question  by  the  probate  court 
appealable.     279. 

The  refusal  of  a  wife  to  aban- 
don a  reasonable  place  of  residence 
which  has  been  established  by  the 
husband  and  is  suitable  for  the 
family  and  affords  advantages  to 
the  children  for  schooling  and  em- 
ployment, and  to  follow  him  to 
another  locality  affording  no  such 
advantages,  is  not  ground  for  di- 
vorce; nor  is  such  ground  afforded 
by  the  further  fact  that  the  wife 
has  brought  an  action  against  her 
husband  for  the  partition  of  land 
as  to  the  management  of  which 
they  can  not  agree.     409. 

Where  a  wife  persuades  her  hus- 
band to  execute  a  deed  in  her 
favor  in  payment  of  a  stale  loan, 
and  the  husband  afterward  de- 
stroys the  deed  and  executes  a  will 
by  which  the  same  property  is 
l)assGd  to  the  wife,  and  she  elects 
to  take  under  the  will,  she  can  not 
thereafter  maintain  priority  of 
title  to  the  i)roperty  so  devised  as 
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against  judgment  creditors  of  the 
estate  by  virtue  of  a  decree  which 
restored  the  deed  which  her  nus- 
band  "destroyed"  but  which  was 
never  "lost."     430. 


INDECENT  CONDUCT— 

Prosecutions  under  an  ordinance 
making  indecent  conduct  a  pun- 
ishable offense;  what  the  affidavit 
should  state.     34. 

INDICTMENT— 

Not  invalidated  by  the  presence 
of  the  prosecuting  attorney  in  the 
grand  jury  room  while  the  jury 
are  deliberating  and  voting,  when; 
but  his  presence  there  at  that  time 
is  without  warrant  and  is  against 
the  great  weight  of  authority;  ef- 
fect upon  indictment  of  irregu- 
larities  in   procedure.     297. 

INFANTS— 

Duty  towards,  of  companies 
maintaining  high  tension  electric 
wires.     95. 

Status  of  a  minor  who  has  en- 
listed in  the  Ohio  National  Guard: 
contract  of  enlistment  voidable  by 
parent,  when.     613. 

INJUNCTION— 

Will  not  lie  against  a  threat- 
ened prosecution  by  the  health 
and  milk  inspectors,  where  the 
only  interference  with  property 
rights  which  can  result  is  the  right 
to  market  milk  from  cows  to  which 
wet  distillery  waste,  sold  by  the 
plaintiffs,  has  been  fed.     105. 

Will  He  against  interference 
\yith  telephone  wires  and  poles  by 
a  house  mover.     147. 

Will  lie  to  restrain  the  con- 
stable or  the  plaintiff  in  an  at- 
tachment suit  from  levying  execu- 
tion, when.     169. 

Where  grave  questions  of  law 
are  involved,  including  the  con- 
stitutionality of  the  statute  under 
which  the  defendants  claim  to  be 
acting,  and  the  property  rights  of 
the  plaintiff  will  be  jeoi)ardized  by 
enforcement  of  the  statute,  a  pre- 
liminary injunction  will  be  granted 


to  preserve  the  status  quo  until 
the  questions  in  issue  can  be  de- 
termined.   361. 

Will  not  lie  against  payment  of 
counsel  fees  under  a  contract  with 
a  de  facto  board,  where  equities 
have  arisen  to  the  public  which 
overcome  the  consideration  of  in- 
validity.    387. 

Will  not  lie  to  compel  a  mu- 
nicipality to  issue  a  new  negotiable 
bond  to  take  the  place  of  one 
which  has  been  lost.     393. 

Will  not  lie  to  restrain  a  dis- 
charged laundry  employe  from  so- 
liciting the  customers  on  his  route 
for  another  laundry,  where  it  ap- 
pears that  the  persons  solicited 
were  probably  customers  of  his  be- 
fore his  employment  by  the  plaint- 
iff company.     402. 

Will  lie  against  spoliation  of  a 
landlord  on  account  of  Dow  taxes 
unpaid  by  a  tenant,  where  the  land- 
lord stipuated  in  his  lease  against 
sale  of  liquor  on  the  premises  and 
w^as  Ignorant  that  it  was  being 
sold  there.     425. 

Will  not  lie  against  the  direc- 
tors of  a  corporation  who  are  act- 
ing within  the  scope  of  their  au- 
thority, in  the  absence  of  a  show- 
ing of  fraud  or  breach  of  trust; 
nor  to  compel  the  declaration  of  a 
dividend,  except  out  of  surplus 
profits  and  upon  a  showing  of  bad 
faith  in  ordering  a  dividend  paid. 
489. 

Order  .  of  injunction  granted 
a.e:ainst  unfair  competition  in  the 
use  of  the  word  "French"  as  ap- 
l)lied  to  ice  cream.     549. 

INNUENDO— 

See  LiHKL  AM)  Slandkk. 

Extent  to  which  a  demurrer  to 
a  petition  in  an  action  for  libel 
admits  the  truth  of  the  innuendo. 


INSANITY— 

Examination  of  insane  patients  . 
by  the  probate  court;  'finding  of 
the  court  entered  upon  the  jour- 
nal; motion  to  strike  out  alleged 
interpolation;  presumption  that  it 
wa.s  made  by  authority;   nature  of 
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the  offense,  if  unauthorized  inter- 
polation was  made;  proof  required 
to  establish  criminal  intent.     137. 

INSURANCE  (Life)  — 

A  contract  of  employment  be- 
tween a  general  agent  of  a  life  in- 
surance company  and  one  who  was 
to  serve  under  him  and  who  was 
identified  as  "agent,"  construed  to 
be  a  contract  with  the  general 
agent  in  his  individual  capacity, 
and  not  one  upon  which  the  com- 
pany was  Jointly  liabie.    27. 

Action  by  beneficiary  on  a  policy 
assigned  in  Michigan  by  both  the 
insured  and  beneficiary  to  parties 
still  resident  in  Michigan;  claim 
asserted  that  under  the  law  of 
Michigan  the  assignment  is  void; 
action  pending  by  the  assignees  on 
the  policy  in  the  Federal  court  in 
Michigan;  beneficiary  required  to 
return  to  Michigan  and  litigate 
her  claim  there.     569. 

INTEREST— 

Recovery  of,  from  banks  on  un- 
authorized county  deposits;  action 
for,  may  be  brought  by  the  prose- 
cuting attorney;  six  years  statute 
of  limitations  applies,  but  the  four 
years  statute  and  the  one  year  stat- 
ute do  not  apply.     81. 

In  an  action  for  recovery  of  in- 
terest from  banks  on  unauthorized 
county  deposits,  the  defense  that 
certain  Judgments  have  been  fully 
satisfied,  which  had  been  recovered 
against  former  treasurers  on  ac- 
count of  interest  received  by  them 
as  a  personal  gratuity,  is  a  bar  to 
the  prosecution  of  actions  agarinst 
the  banks  for  recovery  of  further 
sums  alleged  to  be  due  the  county 
on  account  of  interest  on  such  de- 
posits.    81. 

INTERPLEADER- 

A  supplemental  answer  alleging 
that  an  action  on  the  policy  of  in- 
surance has  been  brought  in  an- 
other state  by  assignees  of  the 
policy  and  asking  that  these  as- 
signees be  made  parties  to  the 
Ohio  action,  is  not  in  the  nature  of 
an  interpleader.    569. 


INTERPOLATION— 

Where  an  interpolation  has  bee^ 
made  in  a  Journal  entry,  a  pro- 
sumption  arises  that  it  was  made 
by  direction  of  the  court;  nature 
of  the  offense,  if  made  without  au- 
thority; proof  required  to  esta'> 
lish  criminal  intent.     137. 

I NTERROGATORIBS— 

There  is  no  authority  for  the 
striking  out  of  interrogatories  on 
motion.     630. 

A  demurrer  will  lie  to  Interroga- 
tories in  the  absence  of  a  showing 
of  the  pertinency  of  the  interroga- 
ties  to  the  answer.    630. 

INTERSTATE  COMMERCE— 

The  regulations  adopted  by  the 
Ohio  Railroad  Commission  with 
reference  to  car  service  are  invalid 
as  to  interstate  shipments  over 
interstate  commerce  railways,  but 
are  valid  and  enforcible  as  to  in- 
trastate  commerce.    233. 

INTOXICATING   LIQUORS— 
See  Beal  Law  and  Liquor  Laws. 


JOINDER— 

A  cause  of  action  against  an  of- 
ficer and  a  Joint  cause  of  action 
against  the  ofiicer  and  the  surety 
on  his  official  bond,  may  be  proi>- 
erly  Joined.    246. 

JOURNAL— 

Of  a  court;  can  only  be  corrected 
after  term,  when;  interpolation  in 
an  entry  will  be  presumed  to  have 
been  made  by  order  of  court;  na- 
ture of  offense  if  unauthorized  in- 
terpolation was  made;  proof  ref- 
qulred  to  establish  criminal  .in- 
tent in  making  interpolation.     137. 

JUDGES— 

Comment  by  a  newspaper  on 
candidates  for  the  bench;  not  de- 
famatory to  say  that  some  among 
a  number  of  Judicial  candidates 
are  not  fit  to  be  Judges.     633. 

JUDGMENT— 

Suspension  of  Judgment  by  ap- 
peal.    430. 
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Where  a  question  of  priority  of 
judgments  appeals  to  the  con- 
science of  the  court,  equitable 
rights  may  be  preserved  by  as- 
signing to  the  Judgment  embody- 
ing the  least  equity  a  Hen  dating 
from  the  circuit  court  decree, 
rather  than  that  of  the  common 
pleas.    430. 

JUDICIAL  SALES— 

Irregularities  in,  which  may  be 
cured  by  confirmation.     191. 

The  provision  of  Section  6161  as 
to  where  the  sale  shall  be  made  is 
directory  only,  and  not  mandatory, 
and  where  the  order  for  sale  is 
silent  as  to  where  the  sale  shall 
be  made,  and  the  executor  sells 
the  property  at  auction  on  the 
premises,  the  purchaser  takes  a 
good  title;  and  where  it  appears 
that  there  was  competitive  bid- 
ding, and  the  property  sold  for  con- 
siderably more  than  its  appraised 
value,  and  the  parties  interested  *n 
the  proceeds  are  satisfied  with  the 
sale,  it  is  not  within  the  discre- 
tion of  the  court  to  set  it  aside. 
191. 

JURISDICTION— 

The  contract  sued  on  in  this 
case  held  not  to  create  Joint  lia- 
bility, and  service  upon  one  of  the 
defendants  in  the  manner  provided 
by  statute  did  not  authorize  the 
issue  of  summons  to  the  other  de- 
fendant in  another  county  and 
service  on  him  there.     27. 

Of  crimes  and  offenses  commit- 
ted on  the  Ohio  river  opposite  the 
shore  of  this  state.     109. 

While  exclusive  Jurisdiction  cuts 
off  concurrent  Jurisdiction,  it  is 
not  inconsistent  with  appellate 
jurisdiction  over  the  same  subject- 
matter  by  another  court.     175. 

The  provision  of  Section  6407 
for  appeal  to  the  common  pleas 
from  an  order  by  the  probate  court 
removing  an  executor  is  not  in 
conflict  with  Section  524  giving 
the  probate  court  exclusive  Juris- 
diction to  grant  and  revoke  letters 
testamentary.     175. 


Lack  of  jurisdiction  by  the  Jus- 
tice who  made  the  commitment 
may  be  shown  by  evidence  de  hors 
the  record  on  habeas  corpus  for 
release  of  the  party  committed. 
20/. 

The  mayor  of  a  town  voted  dry 
under  the  Beal  law  is  without 
jurisdiction  to  punish  one  who 
sells  intoxicating  liquor  from  a 
boat  on  the  Ohio  river  opposite  his 
town.     228. 

A  mayor  has  Jurisdiction  over  a 
prosecution  for  performing  com- 
mon labor  on  Sunday.    265. 

Of  courts  of  chancery  where  a 
renewal  is  sought  of  legal  evi- 
dence of  death.     393. 

Of  council  and  its  authority  in 
the  matter  of  street  assessments. 
509. 

Civil  courts  will  not  interfere 
in  matters  over  which  military 
courts    have   Jurisdiction.      613. 

JURY— 
See  Grand  Jury. 

JUSTICE  OF  THE  PEACE— 

May  fix  the  time  for  settling, 
signing  and  filing  a  bill  of  excep- 
tions after  judgment  and  sentence, 
provided  it  is  done  before  the 
jury  is  discharged  and  the  parties 
separate.     34. 

Whether  a  Justice  of  the  peace 
will  bind  a  defendant  over  to  the 
grand  Jury,  or  try  him  on  the 
merits,  is  discretionary.     34. 

Where  a  summons  accompanies 
an  order  of  attachment  but  no 
property  is  seized,  a  Justice  of  the 
peace  has  jurisdiction  to  render 
personal  Judgment,  notwithstand- 
ing the  defendant  is  a  resident  of 
another  township.     169. 


KENYON    COLLEGE— 

The  institution  of  learning  lo- 
cated near  Mt.  Vernon,  Ohio,  is  a 
"public  college"  and  an  "institu- 
tion of  purely  public  charity" 
within  the  meaning  of  Section 
2732.      160, 
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KNOWLEDGE— 

A  corporation  Is  chargeable 
with  knowledge  of  the  by-laws  of 
another  corporation  of  which  it  is 
a  stockholder;  circumstances  un- 
der which  it  is  chargeable  with 
actual  knowledge;  acquiescence  in 
a  by-law  nas  the  effect  to  create  a 
contract  between  the  company  and 
its  stockholders.     222. 


LARCENY— 

A  fidelity  bond  against  larceny 
comprehends  such  dishonest  or 
fraudulent  conduct  resulting  in 
loss  as  is  equivalent  to  larceny. 
445. 
LAUNDRY— 

Refusal  of  injunction  against 
the  soliciting  of  the  customers  of 
a  laundry  by  a  discharged  employe 
for  the  purpose  of  turning  them 
over  to  a  competing  concern; 
claim  that  lists  of  customers  con- 
stitute a  trade  secret  and  are  a 
part  of  the  good  will  of  a  laundry. 
402. 
LEASEJ— 

The  court  will  protect'  the  in- 
terests of  a  lessee  holding  under  a 
lease  executed  by  a  lite  tenant  un- 
der the  impression  that  she  was 
the  owner  of  the  estate  in  fee 
-simple.     117. 

A  lessee  can  not  demand  that  a 
separate  valuation  be  placed  on 
his  interest  In  property  which  is 
being  appropriated  for  street  pur- 
poses, until  the  city  has  elected  to 
take  the  property  at  the  price  fixed 
by  the  jury  and  the  money  in  pay- 
ment therefor  has  been  paid  into 
court.    195. 

A  provision  in,  against  sale  of 
liquor  on  the  premises,  defeats  the 
lien  of  unpaid  Dow  tax,  when.  425. 

A  lease  executed  by  a  life  ten- 
ant is  effectual  after  her  death, 
where  the  life  tenant  had  the  right 
to  consume  the  estate  in  who^e  or 
in   part.     581. 

LEGAL  COUNSEL— 

Legal  adviser  and  legal  counsel 
distinguished;       powers     of     the 


county  commissioners  with  refer- 
ence to  the  appointment  of.    281. 

LIBEL  AND  SLANDER- 

An  action  will  not  lie  for  falsely 
and  maliciously  making  an  oral  or 
written  statement  regarding  plaint- 
iff's title  to  specific  property  or 
as  to  his  property  rights;  if  a 
sale  is  stopped  by  such  statements, 
the  remedy  is  an  action  against 
the  proposed  purchaser  for  breach 
of  contract;  slander  of  title  not  a 
basis  for  a  counter-claim  by  the  de- 
fendant in  a  foreclosure  suit.    201. 

Slander  by  the  plaintiff  of  prop- 
erty involved  in  foreclosure  pro- 
ceedings can  not  be  made  the 
basis  of  a  counter-claim  by  the 
defendant,  for  the  reason  that  the 
alleged  tort  does  not  grow  out  of 
the  contract  upon  which  suit  has 
been  brought.     201. 

A  demurrer  to  a  petition  in  an 
action  for  libel  admits  the  truth 
of  so  mu6h  of  the  innuendo  only 
as  is  warranted  by  the  natural 
meaning  of  the  language  used  in 
the  article;  whether  the  article  Is 
libelous  is  to  be  determined  by 
considering  it  as  a  whole  and  keep- 
ing in  mind  the  theme  of  the  com- 
position, the  circumstances  and  the 
occasion.     633. 

If  a  defamatory  article  relates  to 
one  or  more  of  a  class  but  not  all 
of  the  class,  and  no  person  or  per- 
sons are  definitely  specified,  the 
particular  person  defamed  is 
neither  ascertained  nor  ascertain- 
able and  the  words  are  not  action- 
able; application  of  this  princi- 
ple to  an  article  characterizing 
some  of  the  judicial  candidates 
before  a  primary  election  as  "mere 
youths  of  limited  experience," 
"police  court  lawyers,"  etc.    633. 

To  say  of  any  man  who  is  a  ju- 
dicial candidate  that  he  is  unfit  to 
be  a  judge  is  not  defamatory.    633. 

Overstatements  in  figures  of 
speech  are  not  intended  to  *be  ac- 
cepted as  true,  and  are  not  taken 
as  true,  and  generally  involve 
comparisons  which  are  not  true 
comparisons  and  are  not  so  in- 
tended or  understood.    63S. 
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LICENSE— 

A  government  license  to  retail 
intoxicating  liquor  does  not  au- 
thorize the  holder  to  violate  any 
of  the  laws  of  the  state  where  is- 
sued, or  to  sell  intoxicating  liquors 
in  any  county  where  such  sale  is 
prohibited.    109. 

LIEN— 

Where  postponement  of  payment 
of  a  legacy  was  not  personal  to  the 
legatee,  but  was  for  the  conveni- 
ence of  the  remaindermen  upon 
whose  remainder  estate  it  was 
charged,  the  legacy  vested  at  tes- 
tator's death  and  the  lien  of  its 
payment  did  not  lapse  with  the 
death  of  the  legatee.    1. 

Of  a  stable-keeper  for  keep  of  a 
horse;  lost  when  he  parts  with 
possession  of  the  'horse  and  It  is 
sold  for  value  and  without  notice. 
60. 

The  provision  of  Section  4364-12, 
making  any  balance  of  Dow  tax 
left  after  sale  of  the  chattels  of 
the  tenant  for  non-payment  a  lien 
on  the  premises  where  the  liquor 
is  sold,  is  not  enforcible  against 
a  landlord  who  stipulated  in  his 
lease  against  such  sales  and  was 
ignorant  that  they  were  being 
made.     425. 

Date  of,  under  a  Judgment  which 
has  been  appealed.    430. 

LIFE    ESTATE— 

A  devise  in  fee  simple  held  to 
convey  a  life  estate  only.    117. 

A  lessee  holding  under  a  lease 
executed  by  a  life  tenant  under 
the  impression  that  she  was  the 
owner  of  a  fee  simple  estate  will 
be  protected.     117. 

When  a  life  estate  is  created  in 
land  under  lease  to  a  gas  and  oil 
company,  the  life  tenant  takes  the 
land  with  the  right  to  all  royal- 
ties from  wells  thereon,  whether 
drilled  before  or  after  the  death 
of  the  testator.     421. 

Taxes  are  chargeable  against  the 
estate  of  a  life  tenant  up  to  the 
day  of  his  death,  and  against  the 
remainderman  from  that  date  for- 
ward;   rents  should  b^  divided  In 


accordance  with  the  same  rule, 
whether  paid  in  advance  to  the 
life  tenant  or  at  the  end  of  the 
term  to  the  remainderman.       486. 

LIFE  TENANT— 

Lease  executed  by,  effectual  af- 
ter her  death,  when.    581. 

LIMITATIONS  OF  ACTIONS— 

The  six  years  statute  applies  to 
an  action  for  recovery  from  banks 
of  interest  on  unauthorized  de- 
posits of  public  funds;  but  the 
four  years  statute  and  the  one 
year  statute  do  not  apply  to  such 
an  action.    81. 

The  one  year  statute  of  limita- 
tions (Section  4983)  applies  to  an 
action  against  an  attorney  as  well 
as  a  physician  for  malpractice.  249. 

The  statute  of  limitations  runs 
against  a  municipality  in  the  case 
of  adverse  occupation  by  perma- 
nent structures  which  exclude  the 
public.     457. 

The  granting  of  leave  to  file  an 
amended  petition  implies  that  no 
new  action  is  to  be  begun,  and  a 
statute  of  limitations  which  has 
not  run  against  the  original  peti- 
tion does  not  run  against  the 
amended  petition.    617. 

LIQUOR  LAWS— 

When  an  affidavit  charging  vio- 
lation of  a  county  option  law  is 
sufficient;  definition  of  the  words 
"furnishing"  and  "beverage": 
where  the  defense  is  without  merit, 
the  imposing  of  the  maximum 
penalty  is  not  ground  for  setting 
the  Judgment  aside.     69. 

A  receipt  from  the  United  States 
Government  for  the  tax  levied 
upon  a  retailer  of  intoxicating  li- 
quors does  not  authorize  the  hold- 
er to  violate  any  of  the  laws  of 
the  state  where  issued,  nor  to  sell 
intoxicating  liquors  at  retail  in 
any  county  where  the  sale  is  pro- 
hibited by  law.     109. 

Jurisdiction  of  offenses  arising 
from  the  sale  of  intoxicating  li- 
quor on  a  boat  moored  in  the  Ohio 
river  opposite  "dry"  territory.  109. 

The  mayor  of  a  municipality 
which  has  b^en  voted  dry  under 
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the  Beal  law  is  without  jurisdic- 
tion over  one  who  sells  intoxica- 
ting liquor  from  a  boat  on  the  Ohio 
river  opposite  his  town.     228. 

Balance  of  tax  remaining  due 
under  the  Dow  law  after  sale  of 
the  chattels  of  the  tenant  for  non- 
payment, is  not  a  lien  on  the  prem- 
ises, when.     425. 


MALPRACTICE— 

An  action  against  an  attorney 
for  malpractice  is  barred  by  the 
one  year  statute  of  limitations; 
necessary  allegations  in  an  action 
against  an  attorney  for  malprac- 
tice; failure  to  inform  a  client  of 
facts  acquired  from  a  former  client 
is  not  malpractice.     249. 

MANSLAUGHTER— 

To  constitute  manslaughter  the 
accused  must  be  guilty  of  viola- 
tion of  some  state  law;  evidence  of 
the  violation  of  an  ordinance  not 
admissible  in  a  prosecution  for 
manslaughter.     383. 

MASTER  AND  SERVANT— 

The  risks  assumed  by  an  em- 
ploye are  those  which  observation 
brings  to  his  knowledge;  if  the 
employment  is  more  than  usually 
hazardous,  the  care  exercised  by 
the  employe  must  be  in  proportion 
to  the  danger  involved.    41. 

The  presumption  of  law  that 
both  parties  were  in  the  exercise 
of  ordinary  care  can  only  be  re- 
butted by  evidence  showing  the 
contrary;  degree  of  care  required; 
burden  shifts  to  the  plaintiff, 
when.     41. 

Extent  of  the  damages  which 
may  be  awarded  for  a  wrongful 
injury.     41. 

Implied  obligations  of  employes; 
, trade  secrets;  confidential  rela- 
tions.    402. 

MAYOR— 

A  mayor  may  fix  the  time  for 
settling,  signing  and  filing  a  bill 
of  exceptions  after  judgment  and 
sentence,  provided  it  is  done  be- 
fore the  jury  is  discharged  and 
the  parties  separate,     34. 


It  is  within  the  discretion  of  a 
mayor  whether  to  bind  a  defend- 
ant over  to  the  grand  jury,  or  to 
proceed  to  try  him  on  the  merits. 
34. 

Proceedings  before,  in  a  county 
local  option  law  case.    69. 

Has  jurisdiction  in  a  prosecu- 
tion for  keeping  a  grocery  open  on 
Sunday;  where  the  charge  is  of  a 
first  offense  the  case  is  not  triable 
to  a  Jury.     265.     . 

Of  a  municipality  which  has 
been  voted  "dry"  under  the  Beal 
law  is  without  authority  to  pun- 
ish on  account  of  sales  of  liquor 
made  from  a  boat  moored  in  the 
Ohio  river  opposite  the  municipal 
limits.     228. 

MENTAL  CAPACITY— 

As  exhibited  by  an  infirm  couple 
in  executing  deeds  in  consideration 
of  care  and  support  the  remainder 
of  their  lives.     75. 

MILITIA— 

A  minor  entering  into  a  contract 
of  enlistment  with  the  Ohio  Na- 
tional Guard  and  receiving  pay  un- 
der said  contract  from  the  govern- 
ment is  a  soldier  and  subject  to 
the  regulations  of  the  organiza- 
tion; application  by  parent  for  re- 
lease of  such  minor  by  habeas  cor- 
pus will  be  refused  when;  such 
a  contract  of  enlistment  is  void- 
able by  the  parent,  when;  civil 
courts  will  not  interfere  with  mat- 
ters over  which  military  tribunals 
have  jurisdiction.    613. 

MILK— 

Threatened  prosecutions  by  the 
health  department  of  persons  sell- 
ing milk  from  cows  fed  on  wet 
distillery  waste  can  not  be  en- 
joined.    105. 

MISCONDUCT— 

On  the  part  of  an  attorney  and 
involving  moral  turpitude,  war- 
ranting permanent  disbarment. 
355. 

MORTGAGE— 
See   Forkclosi'rf;, 
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MOTOR  VEHICLES— 

The  provision  in  99  O.  L.,  538, 
for  the  registration,  identification 
and  regulation  of  motor  vehicles, 
that  the  venue  may  be  fixed  in  any 
county  in  which  the  plaintifT  hap- 
pens to  reside,  is  a  discrimination 
between  classes  and  a  denial  of 
the  equal  protection  of  the  law, 
and  is  unconstitutional.    270. 

MUNICIPAL  CORPORATIONS— 

In  granting  a  street  railway 
franchise  a  municipality  may  pre- 
scribe such  terms  and  conditions 
as  are  in  furtherance  of  the  duty 
which  the  municipality  owes  to 
the  public,  or  are  essential  to  the 
preservation  of  the  streets  to  pub- 
lic use,  provided  such  terms  and 
restrictions  are  not  inconsistent 
with  rights  granted  to  the  street 
railway  company  by  the  Legisla- 
ture.    85. 

A  municipality,  in  extending  a 
street  railway  franchise,  may  re- 
quire the  company  to  widen  a 
bridge  which  it  crosses,  or  in  lieu 
thereof  pay  into  the  municipal 
treasury  a  stipulated  sum.    85. 

Ordinance  rendered  invalid  by 
containing  more  than  one  sub- 
ject.    153. 

Provisions  which  render  invalid 
an  ordinance  fixing  the  maximum 
speed  at  which  railway  trains  may 
be  run  within  the  corporate  limits. 
153. 

In  an  action  by  a  municipality 
for  appropriation  of  property  for 
street  purpose,  lessees  can  not  de- 
mand a  determination  of  the 
values  respectively  of  their  lease- 
hold interests  and  the  reversionary 
interests,  until  the  city  has  elected 
to  take  the  property  at  the  price 
fixed  by  the  jury  and  the  money 
in  payment  therefor  has  been  de- 
posited subject  to  order  of  court. 
195. 

A  police  officer  and  his  surety 
may  be  made  defendants  in  an 
action  for  damages  for  false  im- 
prisonment.    246. 

The  park  commission  act  is  not 
rendered  unconstitutional  by  rea- 
son of  the  fact  that  cities  having 


park  commissions  are  given  more 
liberal  powers  than  other  cities  en- 
joy with  reference  to  the  issue  of 
bonds,  and  additional  methods  are 
provided  for  the  execution  of  the 
powers  so  granted.     341. 

The  park  commission  act  does 
not  take  from  cities  having  such 
commissions  any  of  the  powers  to 
issue  bonds  perviously  conferred 
by  the  Longworth  act;  when  a  two- 
thirds  vote  by  the  electorate  is 
required  to  authorize  an  issue  of 
bonds  for  park  purposes.    341. 

The  power  of  a  municipality  to 
prescribe  by  ordinance  the  condi- 
tions under  which  the  business  of 
dry  cleaning  is  to  be  carried .  on 
within  the  municipal  limits  is  not 
restricted  by  the  provisions  of 
Section  409-54,  conferring  on  the 
state  fire  marshal  certain  powers 
in  regard  to  buildings  which  may 
be  inflammable.     339. 

A  court  of  equity  will  not  enjoin 
payment  of  counsel  fees  for  serv- 
ices in  ousting  a  de  jure  board; 
but  where  no  certificate  was  filed 
that  the  funds  necessary  to  satisfy 
the  claim  were  on  hand  and  un- 
appropriated, the  resolution  au- 
thorizing payment  is  without  ef- 
fect and  an  injunction  will  be 
granted  against  such  payment. 
387. 

Are  without  power  express  or 
implied  to  reissue  a  negotiable 
bond  to  take  the  place  of  one 
which  is  still  outstanding  and  a. 
continuing  primary  obligation; 
moreover  if  such  were  not  the 
case,  the  misplacing  of  such  a 
bond  through  "inadvertence"  could 
not  be  held  to  be  an  "accident" 
within  the  contemplation  of  the 
law.     393. 

A  city  is  without  protection  in 
the  event  of  the  subsequent  pay- 
ment of  coupons  «on  a  bond  which 
had  been  "lost";  limitations  on 
the  substitution  of  bonds  for  those 
that  are  outstanding.     393. 

The  statute  of  limitations  runs 
against  a  municipality  in  the  case 
of  adverse  occupation  by  perma- 
nent structures  whicn  exclude  the 
public.     457. 
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But  title  by  abandonment  can 
not  be  acquired  by  a  railway  com- 
pany against  a  municipality  by 
occupying  a  part  of  a  strip  dedi- 
cated as  a  street  with  its  tracks, 
where  this  was  done  under  an 
agreement  with  the  city  whereby 
the  city  reserved  some  control  over 
said  land;  the  construction  of  such 
an  agreement  adopted  at  the  time 
it  was  made  will  control.    457. 

Jurisdiction  and  authority  of 
council  in  the  matter  of  street 
assessments;  a  deficiency  arising 
from  corner  lot  exemptions  may 
be  added  to  the  remaining  assess- 
able frontage.    509. 

Acceptance  of  two  several  bids 
for  furnishing  to  a  municipality 
articles  of  different  manufacture, 
but  of  the  same  character  and  de- 
signed to  serve  the  same  purpose 
and  offered  at  the  same  price,  is  a 
violation  of  the  discretion  reposed 
in  a  board  of  public  service  and 
of  the  principle  of  competition  as 
provided  in  Section  1536-679.     645. 

MUTUALITY— 

Lack  of,  in  a  contract  for  the 
sale  of  lumber;  contract  rendered 
unenforcible  thereby.     274. 

NECESSARIES— 

Money  had  and  received  or 
money  loaned  does  not  fall  within 
the  term  "necessaries,"  and  does 
not  constitute  a  legal  basis  of  at- 
tachment.    169. 

The  averment  in  an  affidavit  for 
attachment  that  the  defendant  has 
property  which  he  conceals  is  in- 
consistent with  an  averment  that 
the  action  is  for  "necessaries,"  and 
is  not  sufficient  to  sustain  a  Judg- 
ment when  it  develops  that  the 
claim  is  not  one  for  necessaries. 
169. 

NEGLIGENCE— 

The  presumption  of  law  that 
both  parties  were  at  the  time  of 
the  accident  in  the  exercise  of  or- 
dinary care  can  only  be  rebutted 
by  evidence  showing  the  contrary; 
degree  of  care  required;  burden 
shifts  to  the  plaintiff,  when.    41. 


An  employe  guilty  of  contribu- 
tory negligence  when  he  fails  to 
heed  a  warning  to  change  his  posi- 
tion to  one  of  safety,  or  knowing 
he  is  in  a  place  of  danger  fails  to 
change  to  a  position  of  safety.    41. 

Extent  of  damages  which  may  be 
awarded  for  a  wrongful  injury. 
41. 

An  action  will  not  He  against  a 
county  commissioner  in  his  indi- 
vidual capacity  because  of  omis- 
sion of  duty  in  keeping  county 
roads  and  bridgjes  in  proper  re- 
pair.   65. 

Liability  of  a  traction  company 
for  the  death  of  a  child  who  came 
into  contact  with  a  high  tension 
wire,  maintained  by  the  company 
over  the  land  of  another,  and 
.which  had  been  allowed  to  sag  un- 
til it  came  near  the  ground.    95. 

Averments  which  make  negli- 
gence available  as  a  defense;  neg- 
ligence which  is  exclusive  and 
negligence  which  is  contributory; 
averments  which  lead  to  confu- 
sion in  the  admission  of  evidence 
and  charge  of  the  court.    185. 

Where  charged  as  shown  by  the 
violation  of  an  ordinance,  the  ordi- 
nance snould  be  pleaded.    HJ^S. 

NEWSPAPERS— 

Newspaper  comment  on  candi- 
dates for  the  bench  is  not  libelous, 
when.     633. 

NOTICE— 

Purchaser  of  a  .horse  without 
notice  of  the  lien  of  a  stable-keep- 
er, who  had  parted  with  posses- 
sion of  the  animal,  takes  a  good 
title.     60. 

A  corporation  holding  stock  in 
another  corporation  is  chargeable 
with  notice  of  its  by-laws.     222. 


OFFICE  AND  OFFICER— 

A  cause  of  action  against  an 
officer  and  a  Joint  cause  of  action 
against  the  officer  and  the  surety 
on  his  official  bond  may  be  Joined. 
246. 

In  the  absence  of  any  statutory 
provision    either    express    or    im- 
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plied»  other  persons  can  not  be 
legally  employed  and  paid  out  of 
the  public  treasury  to  perform  du- 
ties of  an  office  provided  by  law, 
unless  such  officer  refuses  to  act 
or  becomes  adversely  interested. 
281. 

The  scope  of  the  authority  of 
public  officials  can  not  be  exceeded 
in  furtherance  of  public  interests; 
remedy  in  case  of  incompetence  or 
refusal  of  a  public  official  to  act; 
the  word  "officer"  includes  officers 
and  board»  when.    281. 

Notwithstanding  a  contract  for 
the  employment  of  counsel  may  be 
invalid  where  entered  into  by  a 
de  facto  board,  yet  the  mere  in- 
validity of  the  employment  may 
be  so  far  overcome  by  the  equi- 
ties inuring  to  the  benefit  of  the 
public  that  a  court  of  equity  will 
not  interfere  with  the  payment  of 
the  moral  obligation  thus  incurred 
bv  enjoining  its  payment  out.  of 
the  public  treasury.    387. 

OHIO  RAILROAD  COMMISSION- 

The  regulations  adopted  by  this 
commission  with  reference  to  car 
service  are  invalid  as  to  interstate 
shipments  over  interstate  com- 
merce railways,  but  as  to  intra- 
state commerce  they  are  valid  and 
enforcible.     233. 

Concessions  by  railways  for  in- 
dividual convenience  are  a  clog  on 
commerce  generally;  authority  of 
the  Commission  to  regulate  de- 
murrage charges  and  free  time  to 
consignees;  when  interstate  com- 
merce begins  and  when  it  ends 
with  reference  to  a  particular 
shipment;  instruments  of  com- 
merce distinguished  from  com- 
merce itself;  lessening  significance 
of  state  lines.     233. 

The  act  establishing  the  Rail- 
road Commission  of  Ohio  is  saved 
from  invalidity  by  the  provision 
that  its  jurisdiction  shall  not  be 
exclusive,  but  that  a  matter  pre- 
sented to  the  Commission  may  be 
subsequently  heard  and  determ- 
ined in  the  courts.     585. 

• 

It  is  not  within  the  province  of 
the  Commission  to  promulgate  an 


arbitrary  rule  as  to  the  distribu- 
tion of  cars  in  the  future  and 
thereby  determine  a  future  judi- 
cial question  as  to  the  distribution 
of  cars  without  regard  to  circum- 
stances as  they  may  then  exist. 
585. 

The  most  the  Commission  can 
do  is  to  observe  the  provision  that 
when  a  railroad  company  has  an 
insufficient  number  of  cars  to  meet 
all  requirements  such  cars  as  are 
available  shall  be  distributed 
among  the  several  applicants  in 
proportion  to  their  respective  re- 
quirements without  discrimination 
between  shippers  or  competitive 
or  non-competitive  places.    585. 

OHIO  RIVER— 

Jurisdiction  over  crimes  and  of- 
fenses committed  upon,  opposite 
the  shore  of  this  state.     109. 

Jurisdiction  over  offenses  com- 
mitted upon.    228. 

OIL  AND  GAS— 
See  Gas  and  Oil. 

OPTION—    . 

Action  for  recovery  of  option 
paid;  failure  to  tender  deed  a  bar 
to  a  decree  for  specific  perform- 
ance on  the  cross-petition.    531. 

ORDINANCE— 

Making  indecent  conduct  pun- 
ishable.   34. 

An  ordinance  fixing  the  maxi- 
mum speed  at  which  railway  trains 
may  be  run  within  municipal  lim- 
its is  rendered  invalid  by  a  pro- 
vision that  it  shall  be  enforced 
by  criminal  proceedings,  or  by 
containing  more  than  one  subject, 
or  by  enlarging  the  provisions  of 
the  statute.     153. 

The  business  of  dry  cleaning 
may  be  regulated  by  ordinance. 
339. 

An  ordinance  making  it  a  mis- 
demeanor to  cause  a  vehicle  to 
collide  with  a  person  is  not  ad- 
missible as  evidence  in  a  prosecu- 
tion for  manslaughter  because  of 
the  death  growing  out  of  such  a 
collision.     383. 
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Where  neglect  is '  charged  as 
shown  by  the  violation  of  an  or- 
dinance, the  ordinance  must  be 
pleaded.     383. 


PARENT  AND  CHII^D— 

Section  2  of  the  act  to  compel 
parents  to  maintain  their  children 
(99  O.  L..  228),  is  rendered  uncon- 
stitutional and  void  by  arbitrarily 
enacting  that  "the  offense  shall  be 
held  to  have  been  committed  in  any 
county  of  this  state  in  which  said 
child  may  be  at  the  time  said  com- 
plaint is  made."     207. 

Where  a  parent  has  been  com- 
mitted to  Jail  to  await  the  action 
of  the  grand  jury  on  the  charge  of 
non-support  of  child,  the  parent 
may  introduce  on  habeas  corpus 
evidence  de  hara  the  record  to 
show  want  of  jurisdiction  on  the 
part  of  said  justice.    207. 

Contract  of  enlistment  by  a  mi- 
nor in  the-  Ohio  National  Guard 
voidable  by  parent,  when.     613. 

PARK  COMMISSION— 

The  act  creating,  constitutional; 
vote  by  the  people  for  an  issue  of 
bonds  for  park  purposes;  neces- 
sary majority.    341. 

PARTIES— 

The  right  to  bring  a  suit  in  the 
name  of  one  of  a  class  for  the  bene- 
fit of  all  who  have  a  common  or 
general  interest,  and  are  so  numer- 
ous as  to  make  it  impracticable  to 
bring  them  all  before  the  court,  is 
given  by  statute;  an  allegation 
that  the  plaintiffs  brought  the  ac- 
tion without  the  knowledge  of  the 
others,  tenders  no  issue  and  is  ir- 
relevant.    121. 

An  administrator  may  be  sub- 
stituted as  a  party  plaintiff  with- 
out the  issue  of  summons  or  no- 
tice, when.     215. 

A  cause  of  action  against  an  offi- 
cer may  be  joined  with  one  jointly 
against  the  officer  and  surety  on 
his  official   bond.     246. 

A  purchaser  of  machinery, 
against   whom    an   action   for   re- 


covery of  payment  therefor  has 
been  brought  by  the  manufacturer, 
can  not  bring  in  as  a  defendant  a 
third  party  to  whom  he  has  sold 
the  same  machinery  under  an 
agreement  whereby  this  third  par- 
ty was  to  fulfill  the  contract  for 
payment  previously  entered  into 
between  the  defendant  and  the 
manufacturer.     369. 

Discretion  of  court  with  refer- 
ence to  the  bringing  in  of  new  par- 
ties; controversies  the  court  can 
not  require  shall  be  litigated.    369. 

Where  one  member  of  a  part- 
nership dies  after  suit  has  been 
brought  against  the  partnership, 
it  is  not  necessary  to  make  his  ad- 
ministrator a  party,  since  the  ob- 
ligation is  joint  and  several.    521. 

A  motion  to  make  assignees  of  a 
policy  of  insurance  parties  to  an 
Ohio  action  on  the  policy,  when 
these  assignees  have  an  action 
pending  on  the  same  policy  in  an- 
other state  where  the  policy  was 
issued  and  the  assignment  made 
and  of  which  the  beneficiary  was 
at  that  time  a  resident,  will  be 
overruled  and  the  action  dismissed 
and  the  beneficiary  required  to  re- 
turn to  such  other  state  to  liti- 
gate her  claim.    569. 

PARTITION— 

The  bringing  of  an  action  for, 
by  a  wife  against  her  husband,  is 
not  ground  for  divorce,  when  they 
are  unable  to  agree  as  to  the  man- 
agement of  the  property  involved. 
409. 

Failure  to  issue  a  summons  for 
a  judgment  creditor  of  one  of  the 
co-parceners,  who  did  not  answer 
or  enter  his  appearance,  renders 
the  title  unmarketable.    531. 

PARTNERSHIP— 

Where  an  action  has  been 
brought  against  a  partnership  and 
one  of  the  partners  dies  before 
trial,  it  is  not  necessary  to  make 
his  administrator  a  party,  since 
the  action  is  joint  and  several. 
521. 

*A  banking  partnership  is  not  .a 
banking   "institution"   within   the 
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meaning  of  Sections  3717  and  3718, 
Revised  Statutes.     617. 

PAYMENT— 

Effect  of  acceptance  of  part  pay- 
ment after  the  time  agreed  upon. 
121. 

PENALTY— 

The  maximum  penalty  war- 
ranted where  It  appears  that  the 
defense  was  without  merit  and 
evidently    manufactured.    69. 

An  ordinance  is  rendered  in- 
valid by  providing  a  different  pen- 
alty from  that  provided  by  statute. 
153. 

PERSONAL    INJURIES- 

See  Master  and  Servant  and 
Negligence. 

PLEADING— 

A  petition  in  an  action  to  re- 
scind an  alleged  fraudulent  agree- 
ment whereby  property  was  con- 
veyed without  adequate  considera- 
tion must  allege  as  a  condition 
precedent  a  tender  of  the  con- 
sideration received,  and  where  ten- 
der is  not  averred  the  defect  can 
not  be  cured  by  the  filing  of  a 
supplemental  petition  alleging  sub- 
sequent accrual.     119. 

Several  and  independent  causes 
of  action  growing  out  of  a  single 
breach  of  contract  may  be  Joined, 
wnere  the  proof  of  the  breach  is 
the  same  as  to  each  and  every 
cause  of  action  joined.     121. 

In  an  action  for  recovery  of  a 
bonus  paid  for  the  establishment 
of  a  factory,  which  afterward  sus- 
])ended  operation  and  alleged  that 
the  people  in  whose  midst  it  was 
located  had  made  its  operation  im- 
possible.    121. 

Allegation  as  to  a  representation 
that  land  was  safe  from  overflow, 
and  allegation  as  to  subsequent 
overflow.     121. 

Multiplying  issues;  making  more 
definite  and  certain.     121. 

An  averment  of  an  answer  to  an 
action  for  personal  injury  that 
the  injury  was  caused  through 
the  plaintiff's  own  carelessness  and 


negligence  is  not  tantamount  to, 
but  is  clearly  distinguishable  from, 
a  plea  of  contributory  negligence. 
185. 

An  averment  in  an  answer  that 
the  injury  complained  of  was 
caused  by  the  plaintiff's  own  care- 
lessness and  negligence,  coupled 
with  and  in  addition  to  a  general 
denial,  is  Immaterial  and  may 
prejudice  either  party,  and  upon 
motion  such  an  averment  should 
be  stricken  out.     185. 

Averments  which  lead  to  confu- 
sion in  the  admission  of  evidence 
and  charge  of  the  court.     185. 

A  cause  of  action  against  an 
ofiQcer  and  a  joint  cause  of  action 
against  the  officer  and  the  surety 
on  his  official  bond  may  be  prop- 
ei*ly  joined.     246. 

In  an  action  against  an  attorney 
for  malpractice.    249. 

Incorporation,  of  the  averments 
of  a  prior  cause  of  action  into  sub- 
sequent causes  by  reference  only 
renders  such  cause  of  action 
specially  vulnerable  to  demurrer, 
if  the  facts  in  such  cause  of  ac- 
tion are  not  otherwise  pleaded  and 
are  essential  thereto.     249. 

Where  neglect  is  charged  as 
shown  by  the  violation  of  an  ordi- 
nance, the  ordinance  must  be 
pleaded.     383. 

In  an  action  to  compel  a  munici- 
pality to  reissue  a  negotiable  bond 
which  had  been  lost.     393. 

Method  ^of,  where  a  counter- 
claim is  to  be  set-up.     415. 

Truth  of  allegations  of  peti- 
tion not  admitted  by  setting  up 
counter-claim.     415. 

Facts  which  state  a  cause  of 
action  on  a  contract  for  the  sale 
and  purchase  of  a  horse;  where 
the  defendants  constitute  a  parc- 
nership,  the  action  is  joint  and 
several.     521.  • 

An  allegation  appearing  in  the 
demurrer  but  not  in  the  petition, 
to  the  effect  that  one  of  the  de- 
fendants has  departed  this  life 
since  the  filing  of  the  petition,  can 
not  be  considered  at  the  hearing 
on  the  demurrer.     521. 
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An  answer  by  a  life  insurance 
company  denying  the  right  of  the 
beneficiary  to  recover  on  the  pol- 
icy because  of  an  assignment  of 
the  policy  is  not  inconsistent  with 
a  supplemental  answer  alleging; 
the  subsequent  filing  by  the  as- 
signees of  an  action  on  the  policy 
in  the  Federal  court  in  another 
state  and  the  necessity  of  making 
these  assignees  parties  to  the  Ohio 
action  on  the  same  policy.    569. 

An  amended  petition  does  not 
present  a  new  action,  and  where 
the  statute  has  not  run  against  the 
original  petition  it  is  not  a*  bar  to 
the  amended  petition.    617. 

Where  leave  to  amend  a  petition 
by  substituting  new  parties  has 
been  granted  by  a  common  pleas 
judge,  the  question  of  the  suffi- 
ciency of  the  amended  petition  as 
to  such  new  parties  and  averments 
necessarily  passed  upon  in  grant- 
ing the  motion  will  not  be  consid- 
ered by  another  judge  of  the  same 
court  upon  a  subsequent  hearing 
of  the  amended  petition.    617. 

An  answer  which  does  not  set 
forth  an  issue  or  indicate  the 
character  or  substance  of  the  de- 
fense tendered  can  not  be  made 
the  subject  of  interrogatories.   630. 

Interrogatories  are  demurrable, 
when;  but  a  motion  to  strike  out 
interrogatories  does  not  lie.    630. 

To  what  extent  a  demurrer  to  i 
petition  In  an  action  for  libel  ad- 
mits the  truth  of  the  innuendo. 
633. 

POLICE— 
See  Municipal  Corporations. 

POSSESSION— 

Where  a  stable-keeper  parts 
with  possession  of  a  horse  upon 
which  he  has  a  lien  for  keep,  the 
title  of  a  purchaser  of  the  horse 
for  value  and  without  notice  is 
superior  to  the  lien.     60. 

PRESCRIPTION— 

An  abutter  can  obtain  no  rights 
In  street  by  prescription.    374. 


PRESUMPTION— 

As  to  the  Intention  of  a  testa- 
tor.   1. 

The  presumption  of  law  that 
both  parties  were  at  the  time  of 
the  accident  in  the  exercise  of  or- 
dinary care  can  only  be  rebutted 
by  evidence  showing  the  contrary. 
41. 

Where  interpolations  are  found 
to  have  been  made  in  the  journal 
of  a  court,  a  presumption  arises 
that  they  were  made  by  direction 
of  the  court.     137. 

Nature  of  the  presumption  aris- 
ing from  frequent  demands  by  a 
client  upon  his  attorney  that 
money  be  paid  over  to  him  which 
has  been  collected  by  the  attorney 
for  him.     179. 

As  to  intention  of  testator.    421. 

• 

That  a  corporation  was  dissolved 
when  the  particular  purpose  for 
which  it  was  formed  had  been  ac- 
complished and  an  adjournment 
was  had  sine  die.    457. 

That  damage  to  goods  in  transit 
occurred  on  the  line  of  the  last 
carrier.    517. 

PRIORITIES— 

Where  a  question  of  priority  of 
judgments  appeals  to  the  con- 
science of  the  court,  equitable 
rights  may  be  saved  by  assigning 
to  the  judgment  embodying  the 
least  equity  a  Hen  dating  from 
the  decree  In  the  circuit  court, 
rather  than  that  of  the  common 
pleas.     430. 

PRISONER— 

An  indictment  charging  the  res- 
cuing of  a  prisoner  who  was  In 
custody  charged  with  bastardy  Is 
insufficient  for  the  reason  that  bas- 
tardy is  not  an  "offense"  within 
the  meaning  of  the  statute.     561. 

PROPERTY  RIGHTS— 

There  is  no  interference  with 
the  property  rights  of  sellers  of 
wet  distillery  waste,  arising  from 
a  threatened  prosecution  by  the 
health  officer  of  those  offering  for 
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sale  milk  from  cows  fed  on  such 
waste.     105. 

PROSECUTING  ATTORNEY— 

A  county  prosecuting  attorney 
has  authority  to  maintain  an  ac- 
tion against  banks  for  recovery 
of  interest  on  unauthorized  da- 
posits  of  public  funds.     81. 

The  mere  presence  of  the  pros- 
ecuting attorney  in  the  grand  Jury 
room  while  the  Jurors  were  de- 
liberating or  casting  their  votes,  Is 
not  sufficient  to  sustain  a  plea  in 
abatement  and  discharge  an  in- 
dictment, in  the  absence  of  any 
proof  of  misconduct  on  his  part 
which  resulted  in  prejudice  toward 
the  accused,  or  the  finding  of  an 
indictment  which  would  not  other- 
wise have  been  found.    297. 

But  the  great  weight  of  author- 
ity is  to  the  effect  that  while  the 
prosecuting  attorney  has  the  right 
at  all  times  to  appear  before  the 
grand  Jury  for  the  purpose  of  giv- 
ing information,  or  advising  the 
Jury  on  any  legal  matter  when  re- 
quired, or  of  interrogating  wit- 
nesses before  the  Jury  when  he 
deems  such  an  examination  nec- 
essary, he  has  no  right  to  remain 
in  the  room  while  the  Jurors  are 
expressing  their  views  or  casting 
their  votes  upon  any  matter  before 
them.     297. 

PROXIMATE  CAUSE— 

Notwithstanding  contributory 
negligence.     537. 

PUBLIC   CONTRACTS— 
See  Bids  and  Bidding. 


QUIA  TIMET— 

The  principles  of,  are  not  ap- 
plicable to  a  purely  executory  con- 
tract whereby  a  husband  released 
all  his  rights  present  and  prospec- 
tive in  the  wife's  property  for  a 
consideration  which  was  not  valid. 
261. 


RAILWAYS— 

Provisions  which  render  a  speed 
ordinance  invalid.     153. 


The  authority  of  the  Ohio  Rail- 
way Commission  to  regulate  de- 
murrage charges  and  free  time  to 
consignees  is  limited  to  intrastate 
commerce.    233. 

Where  goods  are  damaged  in 
transit,  a  presumption  arises  that 
the  damage  occurred  on  the  line 
of  the  last  carrier.     517. 

Determination  as  to  the  rights  of 
certain  companies  to  maintain 
their  tracks  on  the  lake  front  in 
the  city  of  Cleveland.    *57. 

RAILROAD      COMMISSION      OF 
OHIO— 

See  Ohio  Railroad  Commission. 

RECEIPT— 

Effect  of  a  receipt  for  payments 
made  subsequent  to  the  time 
agreed  upon.    121. 

RECEIVER— 

Practice  of  warding  off  creditors 
by  appointment  of  a  receiver  rep- 
rehensible; under  what  circum- 
stances a  court  may  appoint  a  re- 
ceiver of  a  corporation  for  insolv- 
ency, or  for  the  purpose  of  wind- 
ing  up  its  affairs.     489. 

RECORDS— 

A  court  is  without  power  to  cor- 
rect its  Journal  after  term,  if  the 
Judgment  complained  of  reads  as 
the  court  intendecf  it  should  read 
at  the  time  it  was  made,  notwith- 
standing in  rendering  the  Judg- 
ment a  mistake  was  made  of  law, 
or  fact,  or  both;  where  interpola- 
tions have  been  made  there  is  a 
presumption  that  they  were  made 
by  order  of  court.     137. 

A  bill  of  exceptions  constitutes 
a  part  of  the  record  and  can  not 
be  permanently  withdrawn  from 
the  flies.     400. 

RELEASE— 

A  tender  back  of  money  received 
in  release  of  liability  for  personal 
injuries  is  prerequisite  to  repu- 
diation of  the  contract  of  release, 
and  notwithstanding  the  release 
may  have  been  obtained  by  the 
grossest  fraud,  the  defendant  must 
be  put  in  statu  quo  before  an  ac- 
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lion  for  damages  for  the  injuries 
sustained   can   be  brought.    537. 

REMAINDERMAN— 

Division  of  rents  and  taxes  be- 
tween remainderman  and  the  es- 
tate of  Ihe  life  tenant.    486. 

REMAINDER&— 

Which  were  held  to  vest  after 
the  death  or  remarriage  of  the 
widow.     526. 

RENTS  AND  PROFITS— 

Disposition  of»  under  the  will  in 
this  case»  which  devised  real  es- 
tate in   trust.     377. 

Where  property  devised  to  .i 
life  tenant  is  under  lease,  the  rents 
accruing  up  to  the  date  of  the 
death  of  the  life  tenant  are  pay- 
able to  his  estate,  and  those  ac- 
cruing thereafter  to  the  remain- 
derman; and  this  is  true  whether 
such  rents  are  paid  in  advance  to 
the  life  tenant,  or  at  the  end  of 
the  term  to  the  remainderman. 
486. 

REPLEVIN— 

Will  not  lie  for  recovery  of  a 
horse  by  a  stable-keeper  holding 
a  lien  for  keep,  where  the  stable- 
keeper  parted  with  possession  of 
the  animal  and  it  was  sold  for 
value  without  notice  of  the  lien. 
CO. 

REPRESENTATIONS— 

The  representation  that  land  was 
safe  from  overflow  by  a  stream 
is  a  representation  of  fact  as  to 
the  character  of  the  land;  an  al- 
legation that  at  a  time  subsequent 
to  the  representation  the  land  was 
overflowed  from  high  water  states 
that  such  representation  was  false 
when  made.     121. 

RESIDENCE— 

Rights  of  a  wife  as  to  place  of. 
409. 

RES  JUDICATA— 

The  appearance  of  an  adminis- 
trator as  a  party  to  a  cause  and 
his  allegation  of  the  probable  in- 
solvency of  the  estate  does  not 
render  a  judgment  thereafter  ob- 
tained res  judicata  as  to  creditors 


of  the  estate  who  were  not  parties, 
when.     430. 

REVERSIONERS— 

Can  not  demand  that  the  values 
respectively  of  their  interests  and 
of  the  interest  of  lessees  In  prop- 
erty which  is  being  appropriated 
be  determined  in  advance  of  pay- 
ment for  the  property  at  the  price 
fixed  by  the  jury.     195. 

REVIVOR— 

It  is  within  the  sound  discrr- 
tion  of  the  court  to  permit  the 
substitution  of  an  administrator 
as  a  party  plaintiff,  without  notice 
or  the  issuing  of  summons  or  the 
entering  of  a  conditional  order. 
215. 

RIGHT&— 

Of  a  telephone  company  in  the 
street;  prior  to  those  of  a  house 
mover.     147. 

RIPARIAN  RIGHTS— 

Rights  of  the  city  of  Cleveland 
to  access  to  the  lake  front  will  not 
be  considered  as  bartered  away 
by  an  ambiguous  agreement  with 
the  railways.    457. 

ROADS— 

Neither  a  county  commissioner 
nor  the  sureties  on  his  ofllcial 
bond  are  liable  for  failure  of  the 
board  of  which  he  is  a  member  to 
keep  the  highways  in  proper  re- 
pair.    65. 

ROYALTIES— 

From  gas  or  oil  wells  belong  *:o 
the  life  tenant,  whether  the  wells 
were  drilled  before  or  after  the 
death  of  the  testator.     421. 


SALES— 

Through  a  joint  association; 
rights  and  liabilities  of  stock- 
holders;   agency.    222. 

When  indefiniteness  as  to  the 
amount  to  be  furnished  renders 
the  contract  of  sale  unenforcible; 
lack  of  mutuality.     274. 

SENTENCE— 

Where  the  defense  was  without 
merit   and   clearly  indicates  that 
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It  had  been  manufactured,  the  im- 
posing of  the  maximum  penalty 
does  not  afford,  ground  for  setting 
the  judgment  aside.    69. 

SLANDER— 
See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE— 

Will  not  be  decreed  against  a 
proposed  purchaser  who  has  de- 
clined to  take  the  property  be- 
cause of  defective  title.    531. 

In  an  action  for  specific  perfor- 
mance the  description  is  insuffi- 
cient,    531. 

Failure  to  tender  a  deed  until 
after  suit  has  been  brought  for  re- 
covery of  the  amount  paid  as  an 
option  is  a  bar  to  a  decree  for 
specific  performance  gn  cross-peti- 
tion.   531. 

STABLE— 

Lien  of  a  stable-keeper  for  keep 
of  a  horse  is  lost,  when  he  parts 
with  possession  and  the  horse  is 
sold  for  value  and  without  notice. 
60. 

STATUTES  CONSIDERED— 

Section  5035,  providing  when 
summons  may  ^ssue  to  another 
county.     27. 

Section  5970,  providing  when 
the  whole  estate  of  a  devisor  in 
land  shall  pass  by  the  devise.     1. 

Section  4212-1,  providing  when  a 
dog  is  to  be  considered  property. 
54. 

Section  4212-2,  providing  when  a 
doy  may  be  killed  at  any  time; 
liability  of  the  owner  for  dam- 
ages.   54. 

Section  3212,  providing  for  a 
Hen  for  livery  stable-keeper  and 
others  for  the  care  of  animals.    60. 

Section  844,  relating  to  the 
bonds  of  county  commissioners.  65. 

Section  845,  relating  to  the  lia- 
bility of  county  commissioners  for 
damages.    65. 

Section  1536-183,  relating  to  the 
granting  of  authority  to  construct 
or  extend  a  street  railway.    85. 


Section  1536-184,  providing  that 
the  terms  and  conditions  for  the 
construction  of  a  street  railway 
shall  be  fixed  by  council.    85. 

Section  1536-185,  relating  to  pro- 
ceeding for  establishment  of  a 
street  railway.    85. 

Section  3437,  providing  where  a 
street  railway  may  be  constructeil. 
85. 

99  O.  L.,  35,  making  further  pro- 
vision against  the  evils  resulting 
from  the  traffic  In  intoxicating 
liquors  by  providing  for  local  op- 
tion in  counties.    109. 

Section  5119,  relating  to  the  fil- 
ing of  supplemental  pleadings.   119. 

Section  5005,  relating  to  Joinder 
of  parties  plaintiff.    121. 

Section  5008,  providing  when 
one  or  more  may  sue  or  defend 
for  all.    121. 

Section  4995,  providing  how  an 
executor  or  trustee  may  sue.    121. 

Section  1536,  relating  to  the  gen- 
eral powers  of  municipalities.  153. 

Section  1536-182.  providing  for 
regulation  of  speed  of  railway 
trains  within  municipal  Idmits. 
153. 

Section  1536-620,  providing  thp.t 
no  ordinance  shall  contain  more 
than  one  subject,  which  shall  be 
clearly  expressed  in  its  title.    153. 

Section  2732,  providing  that  cer- 
tain property  shall  be  exempt 
from  taxation.    160. 

Section.  584,  providing  who  may 
be  sued  before  a  Justice  of  the 
peace  in  township  not  his  resi- 
dence.    169. 

Section  6486,  relating  to  order  of 
arrest  delivered  by  a  Justice  of  the 
peace  to  constable.     169. 

Section  6514,  providing  for  the 
certification  of  attachment  pro- 
ceedings to  the  common  pleas 
court.     169. 

Section  524,  relating  to  the  ex- 
clusive Jurisdiction  of  the  probate 
court.    175. 

Section  6407,  providing  when  ap- 
peals may  be  taken  from  the  pro- 
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bate  court  to  the  common  pleas. 
175. 

Section  5087,  authorizing  the 
striking  out  of  redundant  and  ir- 
relevant matter.    185. 

Section  6161,  providing  when  a 
Judicial  sale  shall  be  made  at  pub- 
lic vendue  and  when  at  private 
sale.     191. 

Section  5069,  defining  what  con- 
stitutes a  counter-claim.    201. 

Sections  5149  to  5161,  relating 
to  revivor  of  actions.    215. 

Section  4364-20a,  known  as  the 
Beal  law.    228. 

Section  6407,  providing  when 
appeals  may  be  taken  from  the 
probate  court  to  the  court  of  com- 
mon pleas.     217. 

Section  6203,  relating  to  appeals 
from  final  orders  by  the  probate 
court.    217. 

Section  6316,  relating  to  termi- 
nation of  a  guardianship.    217. 

Section  244  et  seq.,  relating  to 
the  authority  of  the  Ohio  Railroad 
Commission  to  fix  demurrage 
charges.     233. 

Section  4994,  providing  who  may 
become  plalntifF  in  a  suit  on  a 
bond.    246. 

Section  5058,  providing  what 
causes  of  action  may  be  joined. 
246. 

Section  5059,  providing  that 
causes  of  action  wnen  united  must 
affect  all  parties.    246. 

Section  4983,  known  as  the  one 
year  statute  of  limitations.    249. 

Section  7033,  prohibiting  com- 
mon labor  on  Sunday.     265. 

99  O.  L.,  538,  providing  for  the 
registration,  etc.,  of  motor  vehicles. 
270. 

Section  6024,  relating  to  excep- 
tions in  inventory  of  decedent  and 
providing  for  appeal  to  the  com- 
mon pleas.     279. 

Section  845,  relating  to  the  gen- 
eral powers  and  duties  of  county 
commissioners.     281. 

Section  1274,  providing  that  the 
posecuting  attorney  shall  be  legal 


adviser   of  county   and   township 
officers.     281. 

Section  409-54,  giving  the  state 
fire  marshal  and  other  officers 
upon  complaint  the  right  to  enter 
buildings  for  the  purposes  of  in- 
vestigation.    339. 

Section  1536-100,  par.  3,  giving 
to  municipalities  the  right  to  regu- 
late a  nuisance.     339. 

Section  7195,  providing  for  the 
appearance  of  the  prosecuting  at- 
torney before  the  grand  jury  for 
certain  purposes.    297. 

99  Ohio  Laws,  440.  known  as 
the  park  commission  act.    341. 

Section  2837,  known  as  the  Lon;^- 
worth  act.     241. 

Section  95,  relating  to  the  sur- 
render of  extradition  of  fugatives 
from  justice.     345. 

Section  4446a,  providing  how 
packages  containing  commercial 
fertilizer  shall  be  marked.    361. 

Section  4446i,  providing  for  the 
bringing  of  suits  by  the  Secretary 
of  the  State  Board  of  Agriculture 
for  the  collection  of  fines.    361. 

Section  7002,  relating  to  the  un- 
lawful sale  of  commercial  fertili- 
zer.   361. 

Section  5006,  relating  to  joinder 
of  defendants.     369. 

Section  5013,  providing  pro- 
cedure when  the  proper  parties 
are  not  all  before  the  court.    369. 

Section  2834 &,  providing  that  a 
certificate  shall  be  filed  that  the 
funds  for  payment  of  a  claim  by 
the  board  of  education  are  on 
hand  and  unappropriated  at  the 
time  of  tne  adoption  of  the  resolu- 
tion ordering  payment.    387. 

Section  5301,  relating  to  the  fil- 
ing of  bills  of  exceptions.    400. 

Section  5301a.  defining  the  duty 
of  a  trial  judge  with  reference  to 
receiving,  signing  and  transmit- 
ting a  bill  of  exceptions.     400. 

Section  5302,  having  reference 
to  the  entry  on  the  journal  as  to 
a  bill  of  exceptions.     400. 

Section  5242a,  making  competent 
the   testimony   of  an   absent   wit- 
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ness  when  provable  by  bill  of  ex- 
ceptions or  stenographer's  notes. 
400. 

Section  6716,  providing  what 
must  be  filed  with  a  petition  in 
error.     400. 

Section  4364-12,  providing  for  the 
collection  of  unpaid  Dow  tax.  425. 

Section  4134,  relating  to  the 
recording  of  deeds  and  instru- 
ments for  the  conveyance  or  in- 
cumbrance of  lands.     430. 

Section  5235,  relating  to  the  sus- 
pension of  a  Judgment  by  appeal. 
430. 

Section  5236,  relating  to  the  lien 
of  a  judgment  on  appeal  to  the 
circuit   court.     430. 

Section  5781,  providing  what 
shall  constitute  a  sufficient  peti- 
tion in  an  action  for  recovery  of 
land.    457. 

•  Sections  3269-1-2-3-4,  providing 
that  dividends  shall  be  paid  out 
of  surplus  profits  and  defining  sur- 
plus  profits.     489. 

Section  3266,  forbidding  a  cor- 
poration to  employ  its  stock  or  as- 
sets for  any  other  than  the  legiti- 
mate objects  of  its  creation.    489. 

Section  3264,  providing  how  the 
stock  of  a  corporation  may  be  re- 
duced.   489. 

Section  1536-223,  relating  to  im- 
provement of  a  street  upon  peti- 
tion of  a  majority  of  the  frontage. 
509. 

Section  1536-211,  as  to  the  de- 
claring of  the  necessity  for  a  street 
improvement.     509. 

Section  5146,  providing  when  an 
action  may  proceed  without  revi- 
vor.    521. 

Section  6903,  providing  a  penalty 
for  rescuing  a  prisoner  by  force. 
561. 

Section  5916,  providing  how 
wills  shall  be  made.    591. 

Section  5929,  relating  to  the  ad- 
mission of  wills  to  probate.    591. 

Sections  244-11  et  seq.,  known  as 
the  Ohio  Railroad  Commission 
law.     585. 


Section  5099,  providing  that  in- 
terrogatories may  be  annexed  to  a 
pleading.    630. 

99  O.  L.,  269,  relating  to  the 
organization  of  banks  and  inspec- 
tfon  thereof.     617. 

Sections  3817  and  3818,-  requir- 
ing banking  companies  to  make  re- 
ports to  the  Auditor  of  State.    617. 

Section  1536-679,  relating  to  the 
making  of  contracts  by  municipal- 
ities.   546. 

STOCKHOLDER— 

Rights  and  liabilities  of  a  stock- 
holder as  a  stockholder  and  as  one 
under  contractual  relations  with 
the  corporation.    '222. 

STREETS — 

Neither  the  moving  of  a  build- 
ing nor  the  operation  of  a'  tele- 
phone line  along  a  street  are 
original  or  primary  uses  of  the 
street,  but  both  are  permissible 
uses  under  proper  restrictions  and 
with  due  regard  for  the  rights  of 
others.     147. 

The  vested  rights  of  a  telephone 
company  in  a  street,  arising  from 
prior  use  and  occupancy,  require 
that  where  poles  or  wires  must  be 
removed  or  the  shape  of  a  build- 
ing changed  in  order  that  it  may 
be  moved  along  a  street,  the  ex- 
pense of  such  changes  must  be 
borne  by  the  house  mover.     147. 

Prosecution  fot  permitting  a 
building  to  project  into  the  street; 
abutters  can  obtain  no  rights  in 
the  street  by  prescription;  estop- 
pel; evidence  as  to  the  true  bound- 
ary line.     374. 

Assessment  for  the  improvement 
of;  deficiency  arising  from  cor- 
ner lot  exemptions  may  be  added 
to  the  remaining  assessable  front- 
age; Jurisdiction  and  authority 
of  council.     509. 

STREET   RAILWAYS— 

In  granting  permission  to  lay 
tracks  in  the  streets  a  municipal 
corporation  may  prescribe  such 
terms  as  are  in  furtherance  of 
the  duty  which  the  municipality 
owes  to  the  public,  or  are  essential 
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to  the  preservation  of  the  streets 
to  public  use*  provided  such  terms 
and  conditions  are  not  inconsist- 
ent with  rights  granted  to  the 
street  railway  company  by  tne 
Legislature.     85. 

When  an  extension  of  an  ex- 
isting franchise  is  granted,  the  city 
may  prescribe  that  the  street  rail- 
way company  shall  widen  a  bridge 
occupied 'by  it,  or  in  lieu  thereof 
pay  into  the  municipal  treasury 
a  stipulated  amount.     85. 

SUMMONS— 

In  an  action  against  an  insur- 
ance company  and  a  general  agent 
on  a  contract  of  employment,  held 
that  the  company  was  not  jointly 
liable,  and  service  on  the  company 
in  the  manner  provided  by  statute 
did  not  authorize  issue  of  summons 
to  the  general  agent  in  another 
county  and  service  on  him  there. 
27. 

Not  necessary  for  the  substitu- 
tion of  an  administrator  as  a 
party  plaintiff,  when.     215. 

SUNDAY  LAWS— 

The  keeping  of  a  grocery  open 
on  Sunday  for  the  purpose  of  sell- 
ing to  all  who  may  come  is  not  a 
work  of  necessity  and  is  a  clear 
violation  of  the  statute  forbidding 
the  performance  of  common  labor 
on  Sunday.     265. 

SUPPLEMENTAL  PLEADINGS— 

Where  tender  back  of  the 
amount  received  is  a  condition 
precedent  to  the  rescinding  of  au 
agreement,  a  supplemental  peti- 
tion alleging  subsequent  accrual 
does  not  cure  the  defect  of  failure 
to  aver  tender  in  the  original  pe- 
tition,    119. 

SURETIES— 

Of  a  county  commissioner  not 
liable  because  of  omission  of  duty 
on  the  part  of  the  commissioner 
in  keeping  roads  and  bridges  in 
proper  repair.     65. 

SURPLUSAGE— 

An  averment  in  an  answer  that 
the  injury  complained  of  was 
caused  by  the  plaintiff's  own  care- 


lessness and  negligence,  coupled 
with  and  in  addition  to  a  gen- 
eral denial,  is  surplusage  and 
should  be  stricken  out.     185. 


TAXATION— 

The  connection  between  a  col- 
lege and  buildings  or  lands  b'^ 
longing  thereto,  required  by  the 
statute  in  order  to  exempt  such 
property  from  taxation,  implies 
the  exclusive  use  of  such  proi>- 
erty  for  educational  purposes; 
burden  of  proving  that  such  prop- 
erty is  exempt;  residence  proper- 
ties occupied  by  college  professors, 
tilled  land,  vacant  land  and  wood- 
land, not  directly  connected  with 
the  college,  are  taxable;  property 
under  lease  for  an  affiliated  gram- 
mar school  not  taxable  while 
treated  as  a  preparatory  depart- 
ment of  the  college  but  when  the 
buildings  burn  and  the  property  is 
abandoned  for  grammar  school 
purposes  it  becomes  taxable.    160. 

The  provision  of  Section  4364-12. 
making  any  balance  of  Dow  tax 
left  over  after  sale  of  the  chattels 
of  the  tenant  for  non-payment  a 
lien  on  the  premises  where  the 
liquor  is  sold,  Is  unconstitutional 
as  to  a  landlord  who  stipulated  In 
his  lease  against  such  sales  and 
was  ignorant  that  they  were  be- 
ing made.    425. 

Taxes  are  chargeable  against  the 
estate  of  a  life  tenant  up  to  the 
day  of  his  death,  and  against  the 
remaindermen  from  that  day  for- 
ward.    486. 

TELEGRAPH  AND  TELEPHONE- 

While  not  a  primary  use  of  a 
street,  its  occupancy  by  telephone 
poles  is  a  permissible  use  under 
proper  restrictions  and  with  due 
regard  to  the  rights  of  others; 
where  it  is  necessary  to  change  the 
location  of  poles  or  cross-arms  in 
order  to  permit  a  building  to  be 
moved  along  the  street,  the  expense 
of  such  changes  must  be  borne  by 
the  house  mover.     147. 

The  provision  in  a  contract  for 
transmission  of  non-liability  for 
failure   to   deliver    an    un repeated 
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message.  Is  available  to  the  com- 
pany in  Ohio  as  a  defense  to  an  ac- 
tion for  failure  to  deliver,  where 
the  contract  for  transmission  was 
made  in  New  York.     263. 

The  law  in  different  states  as  to 
liability  for  failure  to  deliver  a 
message;  law  of  the  state  from 
which  the  message  is  sent  controls. 
263. 

TENDER— 

Must  be  alleged  as  a  condition 
precedent  to  the  rescinding  of  a 
fraudulent  agreement.     117. 

TERMS  OP  COURT— 

Correction  of  journal  after 
term.     137. 

title- 
To  land  can  not  be  passed  under 
a  false  description  in  a  will,  un- 
less.   1. 

Restricted  titles  and  life  estates 
under  a  will;  a  legacy  charged 
upon  land  vests,  when;  suspended 
interest  becomes  a  contingency, 
when.     1. 

Of  the  purchaser  of  a  horse  for 
value  and  without  notice,  is  su- 
perior to  the  lien  of  a  stable-keeper 
for  keep,  where  the  stable-keeper 
has  parted  with  possession  of  the 
horse.    60. 

A  purchaser  at  an  executor's 
sale  which  was  conducted  on  the 
premises  under  an  oi*der  for  sale 
which  was  silent  as  to  the  place 
where  the  sale  should  be  con- 
ducted, takes  a  good  title.     191. 

An  action  will  not  lie  for  falsely 
and  maliciously  making  an  oral 
or  written  statement  making  an 
oral  or  written  statement  regard- 
ing plaintiff's  title  to  specific  prop- 
erty or  his  property  rights,  where 
special  damage  has  resulted  there- 
from; but  where  the  result  of  the 
slander  of*  the  title  is  to  cause  a 
proposed  purchaser  to  break  his 
contract  of  purchase,  an  action 
will  lie  against  him  for  breach  of 
the  contract.     201. 

In  an  action  for  foreclosure,  an 
allegation  by  the  defendant  that 
the  title  to  the  property  has  been 


slandered  by  the  plaintiff  can  not 
be  made  the  basis  of  a  counter- 
claim, inasmuch  as  the  alleged  tort 
does  not  grow  out  of  the  contract 
upon  which  suit  has  been  brought. 
201. 

A  devisee  can  not  claim  priority 
of  title  as  against  creditors  of  the 
estate  by  claiming  under  a  deed 
which  the  testator  at  one  time 
executed  but  afterward  destroyed 
without  its  being  recorded,  substi- 
tuting therefor  a  devise  of  the 
same  property.     430. 

To  a  street  on  the  lake  front 
in  Cleveland  occupied  by  railway 
tracks.     457. 

Of  property  which  has  been 
partitioned  is  rendered  unmarket- 
able by  failure  to  issue  summons 
for  a  judgment  creditor  of  a  co- 
parcener.   531. 

Specific  performance  can  not  be 
enforced  against  a  proposed  pur- 
chaser who  has  declined  to  take 
because  the  title  Is  defective.    531. 

TOWNSHIP  TRUSTEES— 

The  saving  clause  with  refer- 
ence to  counsel  for  township  trus- 
tees.    281. 

TRADE  SECRETS— 

Claim  that  its  list  of  customers 
constitute  a  part  of  the  good  will 
of  a  laundry  business  and  are  a 
trade  secret;  denial  of  application 
for  an  injunction  restraining  a 
discharged  employe  from  solicit- 
ing such  customers  of  a  competing: 
laundry.     402. 

Where  a  family  named  French 
have  been  engaged  in  the  milk  an<l 
ice  cream  business  under  their 
own  name  for  many  years,  the  use 
of  the  word  "French"  as  applied 
to  ice  cream  by  one  whose  name 
is  not  French  and  who  is  not  a 
Frenchman  will  be  enjoined,  where 
it  is  shown  that  it  is  interfering 
with  said  long  established  trade. 
549. 

TRESPASS— 

Where  a  traction  company  main- 
tains a  high  tension  electric  wire 
over  the  land  of  another,  children 
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or  others  going  upon  such  land 
are  not.  as  against  the  company, 
trespassers  or  even  hare  licensees, 
and  the  company  owes  toward 
them  the  duty  of  maintaining  its 
wire  at  a  proper  distance  from  the 
ground.     95. 

TRUSTS— 

Construction  of  provision  of 
will  appointing  a  trustee  to  man- 
age the  property  and  clothe  the 
cestui  que  trust  with  absolute  title 
at  his  discretion.    1. 

Where  real  estate  was  devised  in 
trust;  executory  devises  where  the 
condition  has  occurred;  passive 
trusts.     377. 

A  trust  will  not  be  .declared  in 
property,  unless.     489. 


vidlng  for  the  registration  of  motor 
vehicles  is  rendered  unconstitu- 
tional by  such  a  provision.     270. 

VESTED    INTERESTS— 

Subject  to  being  divested  by  the 
happening  of  a  contingent  event. 
526. 

VILLAGES— 

Regulation  of  the  maximum 
speed  of  railway  trains  within  the 
limits  of;  provisions  rendering  a 
speed  ordinance  invalid.     153. 

The  receipt  In  whole  or  part  of 
payments  at  a  time  subsequent 
to  that  agreed  upon  is  a  waiver  of 
time  of  payment  and  of  the  breach 
of  the  contract  by  reason  thereof. 
121. 


UNDUE  INFLUENCE— 

Character  of  proof  required  to 
set  aside  deeds  executed  by  aged 
and  infirm  people  in  consideration 
of  care  and  support  for  the  re- 
mainder of  their  lives.     75. 

UNFAIR  COMPETITION— 

A  corporation  wnich  has  been 
made  defendant  in  an  action  for 
damages  on  account  of  unfair  com- 
petition may  set  up  a  counter- 
claim based  on  unfair  competi- 
tion on  the  part  of  the  plaintiff. 
415. 

In  the  use  of  the  word  "French" 
as  applied  to  ice  cream;  methods 
which  are  calculated  to  deceive 
will  be  enjoined,  when;  trade 
names.     549. 

TXPROFESSIONAL   CONDUCT-- 
See  Attorney  and  Client. 


VEHICLES— 

See  Motor  Vehicles. 

VENUE— 

Can  not  be  arbitrarily  fixed  out- 
.'^ide  of  the  county  in  which  the 
offense  was  committed.     207. 

Can  not  be  fixed  in  any  county 
in  which  the  plaintiff  happens  to 
reside;  one  section  of  the  act  pro- 


WAIVER— 

Can  not  be  based  on  a  conversa- 
tion of  the  character  which  took 
place  in  this  case.     147. 

WATER  AND  WATER-COURSES- 

The  representation  that  land 
was  safe  from  overflow  by  a  stream 
is  a  representation  of  fact  as  to  the 
character  of  the  land;  but  the 
allegation  that  at  a  time  subse- 
quent to  that  when  the  representa- 
tion was  made  the  land  overflowed 
from  high  water  states  no  fact 
that  such  representation  was  false 
when  made.     121. 

WIDOW— 

A  finding  by  the  probate  court 
as  to  whether  a  claimant  for  an 
allowance  for  first  year's  support 
was  in  fact  the  wife  of  the  de- 
cedent is  appealable  to  the  com- 
mon pleas.     279. 

Construction  of  will  where 
widow  was  given  a  life  estate  sub- 
ject to  being  divested  by  remar- 
riage.    526. 

WILLS— 

Relief  can  not  be  granted  against 
an  incorrect  description  of  real 
estate  in  a  will,  unless  there  is 
something  in  the  will  Itself  which 
points  to  property  actually  owned 
by    the    testator,    and    affords    a 
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foundation  for  identifying  such 
property  as  the  property  which 
the  testator  was  attempting  to 
devise;  as  to  property  which  !t 
is  attempted  to  substitute  for  the 
false  description  it  must  be  held 
that  the  testator  died  intestate.  1. 
Legacy  of  $3,000  and  remainder 
interest  in  land  devised  in  trust 
for  son,  held  to  have  vested  in  son 
and  his  trustee  as  of  the  death  of 
the  testator,  and  to  have  passed 
under  the  will  of  the  son.     1. 

Where  postponement  of  payment 
of  a  legacy  was  not  personal  to  the 
legatee,  but  was  for  the  conveni- 
ence of  the  remaindermen,  upon 
whose  remainder  estate  it  was 
charged,  the  legacy  vested  at  tes- 
tator's death  and  the  lien  of  pay- 
ment did  not  lapse  with  the  death 
of  the  legatee.     1. 

Rules  for  the  construction  of 
wills  and  the  extent  to  which  they 
should  be  followed;  reading  the 
instrument  in  the  light  of  ex- 
trinsic circumstances;  presump- 
tion as  to  intention;  application 
of  Section  5970;  when  an  unquali- 
fied estate  may  be  cut  down;  re- 
conciliation of  conflicting  provi- 
sions; suspended  interest  be- 
comes a  contingency,  when;  trus- 
tee to  manage  property  and  clothe 
cestui  que  trust  with  absolute  title 
at  his  discretion.    1. 

A  devise  of  *  all  the  rest,  residue 
and  remainder  of  my  estate,  real, 
personal  and  mixed  to  my  wife 
(naming  aer)  absolutely  and  in 
fee  simple,"  with  the  provision  In 
a  subsequent  item  of  the  will  that 
**in  case  my  wife  should  die  leav- 
ing said  estate  unconsumed  I  de- 
sire that  the  same  shall  be  dis- 
tributed as  follows"  is  a  devise 
to  the  wife  of  a  life  estate  only 
with  the  right  to  consume  the 
whole  or  a  part  of  the  estate  dur- 
ing her  lifetime;  rights  of  a  lessee 
under  a  lease  executed  by  the 
widow.     117. 

The  word  "desire,"  where  used 
by  a  testator  in  his  will,  is  dis- 
jjositive  and  conveys  a  vested  in- 
terest.    117. 


Construction  of  devise  of  real 
estate  in  trust;  disposition  of 
rents  and  profits;  provision  for 
investments;  passive  trusts;  ex- 
ecutory devises  where  the  condi- 
tion subsequent  has  occurred.    37  <. 

Presumption  as  to  testator's  in* 
tention;  privilege  of  life  tenant 
to  work  mines,  quarries,  etc.; 
royalties  from  gas  or  oil  wells  be- 
long to  life  tenant,  whether 
drilled  before  or  after  the  death  of 
the  testator,  when.    421. 

Division  of  taxes  and  rents  be> 
tween  life  tenant  and  remainder- 
man.   486. 

Widow  held  to  take  a  life  es- 
tate, subject  to  being  divested  by 
remarriage;  children  held  to  take 
a  vested  interest,  subject  to  being 
divested  by  the  happening  of  the 
contingent  event;  remainders  held 
to  have  vested  after  the  death  or 
remarriage  of  the  widow;  fee  in 
the  widow  during  her  life  or 
widowhood,  and  the  expectations 
devisable   by  will.     526. 

Under  a  devise  to  a  wife  in  fee 
simple,  followed  by  a  subsequent 
provision  that  "in  case  my  wife 
should  die  leaving  said  estate  un- 
consumed I  desire,"  etc.,  the  wife 
takes  a  life  estate  only  but  with 
the  right  to  consume  the  estate  in 
whole  or  in  part  during  her  life- 
time.    581. 

A  lease  executed  by  a  widow  un- 
der such  a  will  is  effectual  after 
her  death.     581. 

The  word  "desire,"  as  used  in 
the  phrase  "I  desire  that  the  same 
shall  be  distributed,"  is  a  dispos- 
itive word  and  conveys  a  vested 
estate.      581. 

A  testator  who  signs  his  will  out 
of  the  presence  of  the  attesting 
witnesses  should  acknowledge  the 
signature  to  be  his  signature  "to 
his  will."     591. 

But  the  mere  failure  of  a  wit- 
ness to  hear  tne  testator  designate 
the  signature  to  the  paper  in  hand 
as  his  signature  to  his  will  is  not 
suflicient  to  defeat  the  will,  when 
other  witnesses  present  at  the  ex- 
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ecution  testify  that  they  did  hear 
the  testator  acknowledge  the  sig- 
nature as  his  signature  to  his 
will.    591. 

WORDS  AND  PHRASES— 

Meaning  of  the  words  "furnish- 
ing" and  *'beverage"  as  used  in 
the  Rose  county  option  law.     69. 

The  words  "within  the  limits ' 
of  any  county  where  the  sale  of 
intoxicating  liquor  is  prohioited. 
109. 

The  word  "desire,"  where  used 
in  a  will  is  dispositive  and  con- 
veys  a  vested   interest.     117. 

The  words  "in  fee  simple''  in- 
terpreted as  conveying  a  life  es- 
tate only.    117. 

"Legal  adviser"  and  "legal  coun- 
sel" distinguished.     281. 

The  word  "officers"  includes  of- 
ficers and  board,  when.     281. 


Construction  of  the  words  "no 
other  person"  as  used  in  Section 
7195,  having  reference  to  the  ap- 
pearance of  the  prosecuting  at- 
torney before  the  grand  jury.  297. 

Construction  of  the  word  "ac- 
cident" where  applied  to  the  loss 
of  a  negotiable  bond  through  "in- 
advertence."      393. 

A  fidelity  bond  covering  fraud 
or  dishonesty  "amounting  to  em- 
bezzlement or  larceny"  compre- 
hends what.     445. 

The  word  "ofTense";  bastardy 
is  not  an  offense  within  the  stat- 
ute.     561. 

The  word  "desire"  is  a  disposi- 
tive word  where  used  in  a  will 
with  reference  to  the  distribution 
of  the  estate.    581. 

Meaning  of  the  word  "institu- 
tions."    617. 
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